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CASES 


ARGUED  AND  DETERMINED 


IK    THE 


SUPREME  COURT  OF  JUDICATURE 


OF    THB 


STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  MAT  TERM,  1858,  IN  THE  FORTY-SECOND 
YEAR  OF  THE  STATE,  BUT  HELD  OVER  ON  PETITIONS  FOR 
A  REHEARING,  WHICH  HAVE  BEEN  OVERRULED. 


Powers  v.  Talbott.* 


ii     il 

140       3 


In  a  Boit  hy  the  assignee  of  a  promissory  note  against  the  maker,  the  defend- 
ant is  estopped  to  set  np  the  invalidity  of  the  note,  as  between  himself  and 
the  payee,  if  the  plaintiff  purchased  the  note  npon  the  pronuse  of  the  defend- 
ant to  pay  it. 

APPEAL  from  the  Delaware  Circuit  Court.  Monday, 

Per  OuHam. — Suit  by  the  assignee  against  the  maker  of 
a  promissory  note. 

Answer  setting  up  fraud  and  want  of  consideration. 

Reply,  by  way  of  estoppel,  that  before  the  plaintiff  pur- 
chased the  note,  but  while  negotiating  for  it,  he  inquired 
of  the  defendant,  the  maker,  Powers^  as  to  its  character, 


*  The  petition  for  a  rehearing  in  this  case  was  filed  on  the  26th  of  June,  and 
OTenmlMl  on  the  ISth  of  Odelber, 
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M»7  Term,   and  was  informed  that  the  note  was  valid  and  would  be 

•^^^^*  paid  at  maturity. 
WiaoiKs  Trial  by  jury,  and  judgment  for  plaintiff. 
HoLLBT.  The  jury  found  specially,  in  answer  to  interrogatories  put 
to  them  by  Powers^  that  the  plaintiff  purchased  the  note 
upon  the  promise  of  Powers^  made  during  the  negotiations 
for  the  purchase,  that  the  note  was  valid,  and  that  he  would 
pay  it.  This  being  the  case,  the  defendant  was  estopped 
to  set  up,  against  the  present  plaintiff,  the  invalidity  of  the 
note,  as  between  him  and  the  payee.  Muchmore  v.  Bates, 
1  Blackf.  2^8.— Sloan  v.  The  Richmond,  SfC,  Cb.,  6  id.  175. 
—  Williams  v.  Rank,  1  Ind.  R.  230. — Paul  v.  Ba/ugher  et 
al,  8  Ind.  R.  501. 

The  consequence  is,  that  the  judgment  is  right  upon  the 
merits,  and  we  shall  not  look  through  the  confused  record 
to  see  whether  the  Court  committed  the  numerous  errors 
assigned  relating  to  other  branches  of  the  case  or  not. 

The  judgment  is  afl^rmed,  with  5  per  cent,  damages  and 
costs. 

W.  March,  for  the  appellant  (1). 

S.  Yandes  and  C  Hines,  for  the  appeUec. 

(\)  Mr.  March  cited  Harvey  t.  Toner,  4  Eng.  L. and  £q.  B.  581 ;  13  Ohio  B. 
239;  16  u/.  1;  3  id.  (new  series)  156;  5  Pick.  412;  10  Johns.  230;  1  Dner, 
309. 


Wiggins  and  Others  v.  Holley  and  Others.* 

Action  to  recoTer  land.  The  plaintiff  offered  in  evidence  a  patent  from  the 
United  States,  dated  in  1824,  to  one  K,;  and  a  deed,  upon  the  back  of  the  pa- 
tent, from  K.  to  H.,  dated  Fthruary  16, 1827,  purporting  to  have  been  exe- 
cuted in  the  presence  of  witnesses;  and,  also,  an  indorsement  of  a  certificate 
of  acknowledgment  of  the  same  hy  K,  The  deed  was  not  recorded,  and 
it  was  objected  to  for  the  reason  that  it  was  not  acknowledged  or  recorded. 


*  The  petition  for  a  rehearing  in  this  case  was  filed  on  the  5th  of  Jtdy,  and 
OTeimled  on  the  13th  of  October, 
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It  had  not  appeared,  by  the  pleadiqgs,  that  the  defendants  were  Bnbseqnent    May  Term, 


purchasers.  The  B.  S.  of  1824  were  in  force  at  the  date  of  the  deed.  Heid, 
that  the  deed  was  admissible  in  evidence;  that  its  force  and  eiToct,  as  evi- 
dence, wonld  depend  upon  the  attitude  in  which  &e  defendants  were  placed 
by  the  whole  eridenoe  when  heard. 

Possession  in  good  Mth  under  a  tax-title,  althongh  that  title  be  imperfect,  may 
be  adverse. 

What  length  of  tune  such  adverse  possession  may  have  continued,  is  a  ques- 
tion for  the  jury. 

Every  man  is  presumed  to  be  in  the  legal  seizin  and  possession  of  land  to  which 
he  has  a  perfect  title;  and  such  seizin  and  possession  are  coextensive  with 
his  rig^hts,  and  continue  until  he  is  ousted  by  an  actual  adverse  possession. 

An  entry  by  one  man  upon  lands  of  another,  is  an  ouster  of  the  legal  posses- 
sion arising  from  the  title,  or  not,  according  to  the  intention  with  which  it  is 
done;  if  under  daim  and  color  of  right,  it  is  an  ouster— otherwise,  it  is  a 
mere  trespass. 

Twenty  years'  adverse  possession  is,  under  the  statute,  a  good  defense  to  an 
action  fbr  possession. 

Whether  a  party's  possession  extended  back  beyond  the  date  of  Us  deed;  and 
if  so,  whether  or  not  he  held  under  such  a  person  or  by  such  daim  and  color 
of  title,  as  to  render  such  possession  adverse — are  questions  for  the  jury. 

Where  a  deed  was  made  in  1827,  acknowledged  before  an  unauthorized  person, 
and  never  recorded ;  and,  in  1826,  the  land  conveyed  by  it  was  sold  for  taxes ; 
but  the  collector's  deed  was  not  made  until  1829,  and  the  title  conveyed  by 
the  latter  deed  was  rendered  invalid  by  a  non-compliance  with  the  require- 
ments of  the  statute, — hdd,  that  the  purchasers,  at  the  tax-sale,  could  not 
daim  to  be  subsequent  purchasers  for  a  valuable  consideration,  within  the 
meaning  of  the  B.  S.  of  1824. 

A  claimant,  under  a  tax-title,  must  prove  that  all  the  requirements  of  the  stat- 
ute have  been  complied  with. 

The  defendants,  in  this  case,  asked  the  Court  to  instruct  the  jury  as  follows: 
'*  That,  to  make  a  valid  tax-tide  [under  the  statutes  of  1824],  it  is  only  ne- 
cessary to  prove,  to  the  satisfaction  of  the  jury,  that  the  land  was  liable  to 
taxation;  that  it  was  regularly  assessed;  that  the  duplicate  and  precept  were 
regularly  made  out  and  delivered  to  the  collector;  that  then  the  deed  of  the 
collector  is  prima  facte  evidence  of  the  correctness  of  all  the  acts  and  pro- 
ceedings subsequent  to  the  delivery  of  such  duplicate  and  precept."  The 
instruction  was  refused.  HM,  that  this  was  not  error;  that  the  levy  of  a 
county  tax  should  be  proved. 

The  Court  instructed  the  jury  as  follows :  "  If  you  believe  the  evidence,  you 
should  find  for  the  plaintiffs."    HMf  that  this  was  enor. 

The  testimony  of  a  person  who  has  been  a  public  officer,  touching  the  contents 
of  a  lost  instrument  framed  by  him  whilst  in  office,  drawn  from  a  general 
recollection  of  what  he  considered  his  official  duty,  under  the  law,  in  framing 
such  instruments,  is  not  suffident  evidence  of  such  contents. 


1858. 


Wioaim 

V. 
HOLLBT. 


APPEAL  firom  the  Franklin  Circuit  Court 
Hanna,  J. — This  was  an  action  by  Hollep  and  the  heirs 
of  Hyde^  against  the  appellants,  for  the  recovery  of  a  tract 


Tuaday, 
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May  Term,   of  land.    Verdict  and  judgment  for  the  plaintiffs  below. 
^°^*      Exceptions  were  taken,  on  the  trial,  to  the  rulings  of  the 
WioeiNs     Court  upon  the  reception  of  evidence;  upon  the  subject  of 
HoLLST.     instructions  to  the  jury;  and  in  refusing  a  new  trial. 

The  plaintiff,  to  make  out  title,  offered  in  evidence  a 
patent  from  the  United  States,  dated  in  1824,  to  Kellogg 
for  the  land  in  controversy.  They  also  offered  a  deed, 
upon  the  back  of  said  patent,  from  Kellog'  to  JEI^i2e  and 
HoUey,  dated  the  16th  day  of  Februaryy  1827,  which  pur- 
ports to  have  been  executed  in  the  presence  of  witnesses; 
and  there  is,  also  indorsed,  a  certificate  of  acknowledgment 
of  the  same,  by  said  KeUog,  made  before  a  commissioner 
to  take  the  acknowledgments  of  deeds,  in  and  for  the  city 
and  county  of  New  York,  state  of  New  York.  This  deed 
was  not  recorded;  and  it  was  objected  to  for  the  alleged 
reason  that  it  was  not  acknowledged  or  recorded.  It  was 
admitted  as  evidence.     Was  the  ruling  correct? 

The  B.  S.  of  1824,  pp.  333,  335,  upon  the  subject  of 
the  acknowledgment  and  recording  of  deeds,  was  in  force 
at  the  date  of  this  deed.  That  provides  (§8),  that  all  deeds 
executed  within  this  state  shall  be  acknowledged  or  proved 
before  the  recorder  of  the  proper  county,  or  a  judge  of  the 
Supreme  or  Circuit  Court,  or  justice  of  the  peace  of  the 
county,  and  shall  be  recorded  within  twelve  months;  and  if 
not  recorded,  &C.,  it  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagor  for  valua- 
ble consideration.  Section  13  provides,  that  deeds  made 
by  non-residents  of  the  state,  and  acknowledged  before  a 
judge  or  justice  of  the  county  where  executed,  and  certified 
under  the  seal  of  such  county,  shall  be  as  valid  as  if  made^ 
in  this  state,  &c. 

The  recording  of  deeds,  &c,  is  a  statutory  means  of 
giving  notice  to  subsequent  purchasers,  and  others  inter- 
ested, of  the  conveyance  or  incumbrance  of  lands.  In  the 
case  at  bar,  it  is  insisted  by  one  party,  and  denied  by  the 
other,  that  the  defendants  were  so  situated  and  interested 
as  to  be  entitled  to  this  notice.  The  deed  may  have  been 
void,  as  against  a  subsequent  purchaser,  for  a  valuable  con- 
sideration, and  without  notice.     Whether  the  defendants 
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were  snch  pturchasera,  had  not,  at  the  time  the  deed  was   May  Teim, 
offered  in  evidence,  been  developed,  and  cotdd  not  well  be       ^°^* 
nntil  they  were  permitted  to  present  their  defense.     The     Wioows 
pleadings  now,  nnder  the  statute,  in  actions  to  recover     Hollbt. 
land,  give  no  notice  of  the  defense  relied  on,  as  a  general 
denial  is  all  that  it  is  necessary  to  plead.     As  between  the 
parties  to  the  deed,  it  was  sufficient,  and,  perhaps,  as  to  all 
persons,  other  than  those  excepted  by  the  statute,  to-wit, 
subsequent  purchasers,  &c.      The  deed  was,  upon  the 
•proof  which  was  made  of  its  execution,  properly  admitted; 
the  force  and  effect  of  the  evidence  was  an  after  considera* 
tion  depending  upon  the  attitude  in  which  defendants  were 
placed  by  the  whole  evidence,  when  heard. 

The  next  question  is  upon  the  instructions  given,  and 
those  asked  and  refused. 

The  following  were  the  instructions  asked  by  tiie  defend* 
ants,  to-vdt : 

1.  ^  That  if  the  jury  believe  from  the  evidence  that  the 
defendants,  and  those  under  whom  they  claim,  have  had 
possession  of  the  land  in  dispute  for  more  than  twenty 
years  prior  to  the  commencement  of  this  suit,  under  claim 
of  title,  and  adversely  to  all  other  daims  of  title,  they  must 
find  for  the  defendants.'' 

2.  ^  That  the  instrument,  or  conveyance,  in  evidence  in 
this  case,  from  Kelb^  to  Hifde  and  HoUey^  dated  the  16th 
of  February^  1827,  for  the  land,  being  neither  acknowledged 
nor  recorded,  is  fraudulent  and  void  in  law,  as  to  the  de- 
fendants herein,  and  those  under  whom  they  claim,  and 
the  jury  must  find  for  the  defendants.'* 

3.  ^  That  to  make  a  valid  tax-title,  it  is  only  necessary 
to  prove  to  the  satisfaction  of  the  jury,  that  the  land  was 
liable  to  taxation;  that  it  was  regularly  assessed;  that  the 
duplicate  and  precept  were  regularly  made  out  and  deliv- 
ered to  the  collector;  that  then  the  deed  of  the  collector  is 
prima  facie  evidence  of  the  correctness  of  all  the  acts  and 
proceedings,  subsequent  to  the  delivery  of  such  duplicate 
and  precept." 

The  Court  refused  to  give  either  of  these  instructions, 
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May  Term,   but  charged  the  jury  as  follows:    "If  you  believe  the  evi- 
^^^       dence  you  should  find  for  the  plaintifis." 
WiooiNB         In  considering  the  instructions,  it  is,  perhaps,  proper  to 
HoLLBT.     advert  to  the  leading  facts  of  the  case — ^the  evidence  aU 
being  in  the  record. 

In  addition  to  the  patent  and  deed  already  referred  to, 
the  plaintiffs  proved  by  one  Truman  Smith  that  he  was  a 
witness  to  the  deed,  and,  although  he  did  not  recollect  of 
seeing  KeW^  sign  it,  yet  he  had  no  doubt  that  he  was  pre* 
sent  at  the  signing,  or  heard  Kellag'  acknowledge  the  same 
at  the  time  he  placed  his  name  to  the  deed  as  a  witness. 

The  grantees  were  partners  in  business  in  the  city  of 
New  York.  Evidence  was  given  of  the  death  of  Hyde^  one 
of  the  grantees,  and  of  the  names  of  the  heirs  whom  he  left. 

The  defendants  offered  evidence  tending  to  show  the  as- 
sessment of  the  land  in  the  years  1825  and  1826  for  taxa- 
tion; of  the  amount  of  taxes  levied;  and  of  the  advertise- 
ment and  sale  of  the  land  in  November^  1826,  for  the  non- 
payment of  the  taxes  of  those  two  .years ;  and  then  gave  in 
evidence  the  collector's  deed  dated  the  first  day  of  Aprils 
1829,  to  Morris^  the  assignee  of  the  purchaser  at  such  sale, 
and  traced  their  title  through  him.  It  was  admitted  that 
the  land  was  subject  to  taxation  at  the  times  those  taxes 
were  levied.  There  was  no  controversy  about  the  fact  that 
the  land  was  at  that  time,  and  until  the  year  1834,  wild 
and  uncultivated.  There  was  evidence  tending  to  show 
that  during  the  year  1834  large  quantities  of  stone  were 
removed  from  the  land,  and  large  quantities  of  wood  in 
1835,  by  direction  of  one  Shoup^  who  afterwards  obtained 
a  deed  from  Morris.  By  what  authority  he  had  possession, 
BO  as  to  authorize  the  removal  of  the  stone  and  wood,  does 
not  appear.  Shovp  obtained  the  deed  in  December^  1836. 
Actual  possession  is  shown  from  that  time  to  the  com- 
mencement of  the  suit,  under  that  claim  of  title.  There 
was  no  evidence  that  Morris  was  ever  in  actual  possession, 
or  even  upon  the  land.  There  was  evidence  tending  to 
show  that,  as  late  as  the  spring  of  1836,  Rt/man  was  agent 
for  Morris  in  regard  to  the  land,  and  that  Skoup  applied 
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to  Ryman  to  buy  the  land,  and  did  not,  at  that  time,  claim   May » Term, 
title  to  it.  >^Q^Q' 

It  has  been  decided  by  this  Court  that  possession,  in     Wiooihb 
good  faith,  under  a  tax-title,  although  that  title  might  not     Hoixxr. 
be  perfect,  may  be  an  adverse  possession.    4  Ind.  R.  167. 
See,  also,  13  How.  U.  S.  477;  19  Curtis,  602.    But  for 
what  length  of  time  such  adverse  possession  had  continued, 
was  a  question  for  the  jury.    Id,  168. 

'^  The  law  deems  every  man  to  be  in  the  legal  seizin  and 
possession  of  land  to  which  he  has  a  perfect  and  complete 
title ;  this  seizin  and  possession  is  coextensive  with  his  right, 
and  continues  until  he  is  ousted  by  an  actual  adverse  pos- 
session." 8  Cranch,  229,  230.— 4  Wheat.  213, 233.-4  Pe- 
tere,  480,  504,  506.— 5  id.  364,  345.-6  id.  743.  «  An  entry 
by  one  man  upon  the  lands  of  another,  is  an  ouster  of  the 
legal  possession  arising  from  the  title,  or  not,  according  to 
the  intention  with  which  it  is  done;  if  made  under  claim 
and  color  of  right,  it  is  an  ouster,  otherwise,  it  is  a  mere 
trespass."     11  Peters,  52.-12  Curtis,  332. 

Under  our  statute,  twenty  years'  adverse  possession  of 
lands  would  be  a  good  defense  to  an  action  for  the  recov* 
ery  of  possession.    2  R,  S.  p.  76. 

The  record,  in  this  case,  does  not  show  at  what  time  the 
summons  therein  was  issued.  The  complaint  was  filed  on 
the  3d  of  February^  1855,  and  on  the  9th  of  August  of  that 
year,  the  parties  appeared  in  Court.  So  that,  whether  a 
summons  issued,  or  not,  the  suit  was,  upon  their  appear* 
ance  of  record,  commenced. 

The  deed  from  Morris  to  Shoup  was  dated  December 
15th,  1836,  and,  for  aught  that  appears,  was  executed  at 
that  time,  and  from  thence  until  the  commencepoient  of  this 
suit  possession  under  it  was  held  by  the  grantee  and  those 
claiming  under  him.  Such  possession  appears  to  have 
been  in  good  faith;  for  the  tax-collector's  deed  of  Morris 
was  made  under  the  law  of  1824,  p.  344,  which  provides 
that  ^  such  conveyance  shall  be  conclusive  evidence  that 
the  sale  was  regular,  according  to  the  provisions  of  this 
act." 
Did  the  possession  of  Shoup  extend  back  beyond  the 
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Mar  Term,  date  of  his  deed;  and  if  so,  whether  or  not  he  held  that 
■'•^^**  possession  in  any  manner  under  or  through  Morris^  or  by 
WiooTm  such  claim  and  color  of  title  as  made  sach  possession  ad- 
HoLLiT.     versary,  were  questions  of  fact  for  the  jury. 

The  first  instruction  asked  ought  to  have  been  given.  > 

As  to  the  second  instruction,  it  is  conceded  that  the  ac- 
knowledgment of  the  deed  from  Kellog  was  made  before 
an  unauthorized  person.  That  being  the  fact,  and  the  deed 
not  having  been  recorded,  it  is  insisted  that  those  who  de- 
rived title  through  the  sale  for  taxes  are  subsequent  pur- 
chasers for  a  valuable  consideration,  and  as  such,  entitled 
to  the  benefit  and  protection  of  the  statute  regulating  the 
recording  of  deeds,  already  referred  to. 

Although  the  collector's  deed  bears  date  in  1829,  and 
that  of  Kellog  to  Hyde  and  HoUey  in  1827,  yet,  in  fact,  the 
evidence  shows  the  sale  for  taxes  to  have  been  made  in 
1826 — so  that,  really,  this  unrecorded  deed  was  made  after 
the  sale  for  taxes. 

If  the  law  had  been  strictly  pursued  in  the  assessment, 
&c.,  for  taxes,  so  as  to  make  a  valid  tax-title,  then  the  ques- 
tion would  be  fidrly  presented,  which  is  now  attempted  to 
be  raised;  but,  as  wiU  be  seen,  the  proceedings  were  so 
irregular  and  informal,  as  developed  by  the  evidence,  that 
the  title  attempted  to  be  set  up  is  invalid.  And,  there- 
fore, the  defendants  cannot,  in  our  opinion,  claim  to  be  sub- 
sequent purchasers  for  a  valuable  consideration,  within  the 
meaning  of  this  statute,  whatever  their  rights  might  have 
been  under  other  circumstances,  such  as  those  above  indi- 
cated. For  this  reason,  without  noticing  any  other,  the 
instruction  was  properly  refused. 

As  to  the  third  instruction  asked,  it  professes  to  state  to 
the  jury  the  material  points  necessary  to  be  made  out  in 
establishing  a  tax-title.  In  Williams  v.  The  SkUe^  this 
Court  held  the  following  language :  ^'  The  claimant,  under 
such  title,  must  prove  that  all  the  requisites  of  the  law  have 
been  complied  with."  6  Blackf.  36.  Which  is  recognized 
in  4  Ind.  R.  132.  This  appears,  also,  to  be  the  rule  of  de- 
cision in  OhiOy  under  somewhat  similar  statutes.  2  Ohio 
R.  233. — 3  id.  232.    Those  statutes  differed  from  ours  in 
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this,  that  they  did  not  make  the  deed  of  the  collector  evi-  May  Teim, 
dence  to  the  same  extent.  loOo. 


Ih  the  instruction  explicit  enough?  Wiooihb 


T. 


To  determine  this,  we  must  look  to  the  requisites  of  the  Hoixbt. 
law.  This  will  be  found  in  the  R.  S.  of  1824,  p.  33&— 
''An  act  for  assessing  and  collecting  revenue '^ — and  an 
amendment  thereof  in  the  Acts  of  1825,  p.  63.  The  pro- 
visions of  these  statutes,  so  far  as  they  have  a  bearing  upon 
the  questions  involved  in  this  case,  are,  that  the  board  of 
oommissioners  of  the  county  should  appoint  one  or  more 
assessors  for  the  county,  or  one  for  each  township,  at  their 
February  term  each  year.  B.  S.  1824,  p.  340,  §  5.  By  an 
act  one  day  later,  in  the  same  code,  p.  87,  §  7,  the  commis- 
sioners were  authorized  to  appoint  a  suitable  niunber  of 
listers  at  their  Jamuury  session.  This  latter  act  was  in 
fofce,  and  therefore  the  objection  that  the  appointment  was 
wrongfully  made  in  Jimnary,  is  not  well  taken.  The  as- 
sessor or  assessors,  on  the  first  Monday  of  May^  were  to  be 
at  the  deik's  office,  and  there  publicly  compare  the  assess- 
ment rolls,  &c,  and  make  such  corrections  and  amend- 
ments, &C.,  as  were  found  necessary,  and  then  deposit  the 
conrected  roll  or  rolls  with  the  derk  to  be  by  him  filed  and 
made  matter  of  record.  B.  S.  1824,  p.  341,  §  7,r-ld.  p.  88, 
§  8.  It  was  made  the  duty  of  the  board  of  justices,  at  their 
May  session,  to  receive  and  inspect  the  lister's  books.  By 
the  amendatory  act  of  1825,  p.  66,  §  4,  after  the  clerk  and 
lister  had  compared  the  roll,  the  same  was  to  be  laid  before 
the  board  of  justices,  and  if  found  correct,  it  was  by  them 
accepted  by  a  writing  on  the  back  thereof  signed  by  the 
president  of  said  board.  At  the  time  of  appointing  asses- 
sors, the  county  board  were  to  determine  the  rates  of  taxa- 
tion of  several  kinds  of  property,  for  county  purposes.  Id. 
§  10.  They  were  then,  at  the  May  session,  to  levy  a  coun- 
ty tax,  and  cause  their  clerk  to  make  out  a  duplicate  (R. 
8. 1824,  p.  88,  §  8)  and  precept  in  the  name  of  the  state, 
and  deliver  the  same  to  the  collector. 

If  it  is  true,  as  assumed  in  the  instruction,  that  it  de- 
volves upon  the  claimant,  under  a  tax-title,  to  show  that  all 
the  requisites  of  the  law,  in  regard  to  the  assessment,  &c., 
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May  Term,   anterior  to  the  delivery  of  the  dnplicate  to  the  collector, 
_______  lisid  been  complied  with,  then  there  is  a  total  failure  in  this 

Wioom  instruction  to  direct  the  attention  of  the  jury  to  one  very 
HoLLBT.  material  duty  to  be  performed  by  the  county  board,  before 
this  duplicate,  in  the  form  it  was,  coxjld  have  been  made 
out  by  the  clerk;  and  that  -^as  the  levy  of  a  county  tax. 
That  tax,  on  lands,  could  not  exceed  one-half  the  amount 
assessed  for  state  purposes.  Lands  were  then  assessed  in 
three  grades,  first,  second,  and  third  rate,  and  were  respec- 
tively charged  one  dollar  and  a  half,  one  dollar,  and  seven- 
ty-five cents  per  hundred  acres,  for  state  purposes.  The 
,  clerk  had  no  power  to  make  a  duplicate  without  such  levy 

having  been  first  made,  at  least,  in  the  form  in  which  it  is 
alleged  to  have  been  made  in  this  instance. 

The  third  instruction  was  therefore  properly  refused. 

The  instruction  given — ^to-wit:  "  If  you  believe  the  evi- 
dence, you  should  find  for  the  plaintifis,"  remains  to  be  con* 
sidered. 

In  the  case  of  Ewiftg"  v.  Burnet^  11  Peters,  41,  the  testi- 
mony  was  conflicting  as  to  adverse  possession,  and  some 
other  matters  in  the  case,  ^^  whereupon  the  plaintiff's  coun- 
sel moved  the  Court  to  instruct  the  jury  that  on  this  evi- 
dence the  plaintiff  was  entitled  to  a  verdict.  Before  the 
Court  could  have  granted  the  motion,  they  must  have  been 
satisfied  that  there  was  nothing  in  evidence,  or  any  fact 
which  the  jury  could  lawfully  infer  therefrom,  which  would 
in  any  way  prevent  the  plaintiff's  recovery.  If  there  v^as 
any  evidence  which  conduced  to  prove  any  fact  that  could 
produce  such  effect,  the  Court  must  assume  such  fact  to 
have  been  proved  by  competent  evidence.  It  was  also  their 
province  to  judge  of  the  credibility  of  the  witnesses,  and 
the  weight  of  their  testimony,  as  tending,  in  a  greater  or 
less  degree  to  prove  the  facts  relied  on."  13  Curtis,  330. 
See  7  Ind.  R.  477. 

The  instruction  was  erroneous. 

Although  the  rulings  of  the  Court  upon  instructions 
were  thus  wrong,  it  is  insisted  ia  argument  that  the  verdict 
is  right  upon  the  evidence. 

There  was  no  direct  testimony  in  reference  to  the  accept- 
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ance,  as  required  by  law,  of  the  assessment  roll  of  1826.   Miiy  Term, 
There  was  no  indorsement,  either  upon  the  back  or  face  of      ■^^°* 
that  roll,  by  the  president  of  the  board  of  justices,  of  its     Wiogihs 
acceptance  by  them — ^the  only  indorsement  being  as  fol-      Hollbt. 
lows:  ^^ Benjamin  McCartp^ihe  lister  in  and  for  the  county 
of  Franklin^  and  state  of  Indiana^  completed  his  computa- 
tions of  the  taxes  for  the  year  1826,  this  day,  and  filed  the 
duplicate  with  the  clerk,  pursuant  to  the  order  of  the  board 
of  justices,  at  their  May  board,  1826,  and  therefore  submit- 
ted  it  to  the  clerk's  inspection.     May  11th,  1826.     Benj. 
McCarty^  jr.,  lister." 

The  order  of  the  board  referred  to  in  this  indorsement  is 
not  in  evidence.  Whether  they,  by  that  order,  either  di- 
rectly approved  or  disapproved  of  the  correctness  of  the 
roD,  does  not  appear.  But  it  is  by  that  indorsement  shown 
that  the  May  meeting  of  the  board  was  past.  That  cer- 
tainly, to  some  extent,  the  subject  of  that  assessment  had 
been  under  consideration,  and,  for  some  purpose,  was  re- 
ferred to  an  officer  of  that  board.  These  circumstances, 
in  connection  with  the  absence  of  an  indorsement  of  ap- 
proval, would  raise  the  presumption,  if  any  inference  at  all 
is  to  be  drawn,  that  the  board,  for  some  reason,  had  refused 
to  indorse  their  approval  No  precept  for  either  of  the 
years  1826  or  1826,'  nor  duplicate  for  1826,  were  produced 
upon  the  triaL  They  could  not  be  found,  and  the  proof 
was,  perhaps,  sufficient  to  admit  secondary  evidence  of 
their  contents.  That  evidence  consisted  of  the  verbal  tes- 
timony of  Enoch  Mc  Carty^  who  was  clerk  of  the  Court  in 
1825  and  1826,  and  Robert  John,  who  was  the  collector  of 
the  revenue.  It  is  insisted  that  this  evidence  is  not  suffi- 
cient. We  have  carefully  considered  it,  and  have  come  to 
the  conclusion  that  the  objection  to  its  sufficiency  is  well 
taken.  Neither  of  the  witnesses  were  able  to  give  the  con- 
tents of  the  lost  instruments.  It  is  apparent  from  their  whole 
testimony — aside  from  the  fact  that  they  stated  they  could 
not  remember  the  contents — that  they  testified  from  a  gen- 
eral recollection  of  what  their  official  duty  required  of  them 
under  the  law,  and  of  what  that  law,  as  understood  by 
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Wioom 

V. 
HOLLBT. 


Bl*y  Tenn,  them,  made  it  neoes&aiy  to  embody  in  such  instroments  of 
•*-°^'      -writing,  rather  than  of  the  contents  in  fact. 

For  these  failures  of  legal  proof  upon  the  part  of  the  de- 
fendants on  the  trial  below,  the  verdict  would  be  sustained, 
so  far  as  the  question  of  the  invalidity  of  the  tax-title  is 
concerned;  but  the  judgment  must  be  reversed  for  the  re- 
fusal to  instruct  upon  the  question  of  adverse  possession, 
which  was,  so  far  as  we  can  see  from  the  record,  a  refusal 
to  submit  that  question,  in  proper  form,  to  the  jury. 

Ptr  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Yaryan  and  O*  Holland^  for  the  appellants. 

J.  D.  Ehwlandj  for  the  appellees  (1). 


(l)  In  Us  petition  for  a  rehearing  Mr.  Hwdand  argned  as  follows : 

The  elaborate  opinion  of  the  Court  disposes  of  eyery  point  in  the  record,  and 
settles  them  all  in  fliTor  of  my  clients,  with  a  single  exception. 

That  exception  la  this :  the  Conrt  dedined  to  charge  the  juy  that  twenty 
years^  adTerse  possession  makes  a  pexfect  title  to  real  estate.  Instead  of  this 
charge  or  any  other,  whether  from  the  plaintiifs  or  defendants,  the  Conrt  di- 
rected the  jury,  if  they  beliered  the  eridence,  they  must  find  for  the  plajntiff. 

Here,  the  opinion  of  the  learned  judge  finds  fonlt  with  the  instructions  of  the 
Court  hdow;  and  it  is  dedded  that  inasmuch  as  tfiere  was  some  eyidenoe  ad- 
duced jxpfm  the  trial,  tending  to  show  an  adierse  possession,  it  was  the  duty 
of  the  Court  to  gire  the  special  charge  asked  for  on  that  point;  and  that  the 
reftisal  to  giro  it,  and  the  giTing  of  the  general  charge  in  the  tenns  above  stated, 
was,  in  effect,  a  withdrawal  of  that  part  of  the  case  from  the  jury. 

The  decision  is,  then,  that  a  charge  has  been  improperly  giren,  and  another 
improperly  withheld.  What  results  when  the  judicial  mind  reaches  this  point 
in  a  cause,  when  the  record  embodies  the  evidence  1  Virtually,  then,  this  Court 
triea  the  case  upon  the  evidence  in  the  record.  If  that  eridence  preponderates  for 
die  party,  in  whose  fovor  the  judgment  was  given,  no  matter  how  bad  the 
cJiaigea  given,  nor  how  good  the  chaiges  refused,  the  judgment  will  be  affinned. 
I  cannot  state  this  proposition  more  strongly  than  it  has  been  oftentimes  stated 
by  this  Court. 

In  Andek  v.  (yHwra,  6  Bladkf.  858,  on  the  hypothesis  that  the  instruction 
given  was  not  law,  it  is  said — "We  have  the  evidence  before  us,  and  as  it  fully 
sustains  the  verdict,  the  objection  to  the  instruction  is  not  materiaL" 

In  Hooker  v.  The  State,  7  Blackf.  272,  it  is  remaiked  that  the  "instructions 
need  not  be  examined,  as  the  record  contains  the  evidence,  and  showB  clearly 
that  the  issues  of  foct  were  rightly  decided." 

In  Casted  v.  Oatteel,  8  Blackf.  240,  the  Court  say— "We  have  frequendy 
decided  that  the  misdirection  of  the  Court,  if  the  verdict  be  right,  is  not  a  good 
cause  for  reversing  a  judgment." 

In  Ettiwn  V.  Dove,  id.  571,  the  point  is  well  stated  in  the  syllabas :    "An 
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the  jury  were  not  mialed  bj  the  instructioii." 

In  CoawtU  T.  Emriey  4  Ind.  R.  209,  the  langnage  is  as  follows:  "We  think 
the  instmctlon  was  erroneons ;  but  still  we  do  not  consider  that  error  sufficient 
cause  for  rerening  this  judgment.  The  record  proibsses  to  contain  all  the 
eridenoe  giTen  on  the  triaL  We  are  satisfied  it  was  not  soffident  to  have  sup- 
ported a  Tordict  in  fayor  of  the  plaintiff." 

In  Rogtn  y.  MaxweU,  id.  243,  it  is  said  that  "the  erroneons  instmction,  dis- 
regarded as  it  was  hj  the  jnry,  cannot  affect  the  yeidict,  which  is  inllj  sus- 
tained bj  the  eyidenee." 

In  Mwirhead  y.  Snyder,  id.  486,  "something  is  said  about  the  instructions 
whidi  also  appear  in  the  record.  But  as  the  yerdict  and  judgment  are  sup- 
ported fnllj  bj  the  eyidence,  tit »  ycMbf  immaierial  what  ingtrwtUma  the  assocl> 
ate  judges,  who  tried  the  case,  gaye  to  the  jury." 

See  OiJUm  y.  Sharmon,  id.  498. 

In  Watson  y.  Allen,  id.  537,  it  is  said  that,  "the  yerdict  being  substantially 
right  on  the  eyidence,  the  instructions  giyen  or  refused  are  immaterial." 

In  MeCaU  y.  Seeoen,  5  Ind.  B.  187,  in  the  syllabus  we  find— "If  the  yerdict 
u  fully  sustained  by  the  eyidence,  the  Supreme  Court  will  not  set  it  aside  on 
account  of  an  erroneous  instruction  giyen  to  the  jury." 

In  Short  y.  Scott,  6  Ind.  B.  430,  the  Court  say — "From  this  eyidence  we  are 
satisfied  with  tiie  yerdict.  Hence,  the  yerdict  being  right  on  the  wei^t  of  the 
eyidence,  the  law  of  the  case,  as  giyen  by  the  Court  to  the  jury.  Is  wholly  immi^ 
tariaL" 

SeeMorfordr.  Woodworth,  7  Ind.  B.  83. 

In  Vanuxen  y.  Roee,  id.  222 — "The  instruction,  though  erroneons,  did  not 
mislead  the  jury.  The  record  professes  to  set  forth  all  the  eridence.  •  *  • 
•  «  •  *  •  The  yerdict,  it  $eem$  to  as,  is  right  on  the  eyidence.  An  li^ 
correct  chaige  will  not,  therefore,  be  allowed  to  reyerse  the  judgment." 

In  PttrwUy  y.  Morrison,  id.  356,  it  is  well  put  in  the  syUabus — "A  judgment 
will  not  be  reyersed  because  the  Court  gaye  an  erroneous  instruction,  if  the  in- 
struction was  harmless." 

In  RoberU  y  Nodwift,  8  Ind.  B.  339,  it  is  said  that^"The  Instracdons  to  the 
jury  are  complained  of;  but  this  Court  has  often  decided  that  a  yerdict  in  ae- 
cardanee  with  the  weight  of  evidence,  and  with  justice,  will  not  be  disturbed  on 
account  of  erroneous  instructions  to  the  jury." 

The  course  of  dedskm  is  uniform,  down  to  the  present  term  {May,  1858) — 
where  the  point  is  ruled  as  aboyo  in  the  unreported  case  of  Dafd)en$peck  y. 
Amd. 


1858. 


Wioonra 

y. 
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MftjT  Tenn, 

^°^*  Woodcock  v.  McQueen.* 

Woodcock 

MoQuBSir.    ^^  election  is  not  a  game,  within  the  meaning  of  ^  2, 1  B.  S.  p.  305. 

Where  a  bet  or  wager  is  laid  and  lost  upon  the  result  of  an  election,  or  apon 
any  other  act,  eyent,  or  fact,  except  a  game,  it  cannot  be  reoorered  under  the 

11     14]  Statute. 

180  342\ 

|i«o  477    Wedn€8dajf,         APPEAL  from  the  Bartholomew  Circuit  Court. 

^     '  Perkins,  J. — Suit  to  recover  the  value  of  personal  pro- 

perty. Answer  in  two  paragraphs — 1.  General  denial.  2. 
That  the  property  was  sold  by  the  plaintiff  to  the  defend- 
ant under  an  agreement  that,  if  Morton  should  be  elected 
governor  at,  &c.,  the  defendant  should  pay  to  the  plaintiff 
double  the  value  of  the  property;  but  if  Willard  should  be 
elected,  nothing  was  to  be  paid,  &c. 

The  Court  overruled  a  demurrer  to  this  paragraph;  and, 
for  want  of  further  reply  thereto,  gave  judgment  for  the  de- 
fendants    Proper  exceptions  were  taken. 

The  contract  set  up  in  the  answer  was  illegal  and  void. 
It  was  a  wagering  contract.  Parsons  v.  Tlie  State,  2  Ind. 
R,  499.— Duncan  v.  CoZy  6  Blackf.  270.  Such  being  its 
character,  neither  party  could,  at  common  law,  sustain  an 
action  upon  it.  That  law  would  leave  the  parties  just 
where  they  had  placed  themselves.  HTHatton  v.  Bates  et 
al,  4  Blackf.  63. 

But  it  is  claimed  that  our  statute  has  authorized  an  ac- 
tion by  one  of  the  parties  to  such  a  contract,  viz.,  the  los- 
ing party.  1  R.  S.  p.  305,  §§  1,  2.  Section  1,  enacts 
that  all  instruments  executed  upon  a  wagering  considera- 
tion shall  be  void.  Section  2  is  as  follows:  "If  any  person 
by  betting  on  any  game,  or  betting  on  the  hands  or  sides 
of  such  as  play  at  any  game,  shall  lose  to  any  one,  any 
money,  or  valuable  thing,  and  shall  pay  or  deliver  the  same, 
or  any  part  thereof,  the  person  so  losing  and  paying  or  de- 
livering the  same,  may  within  six  months  next  following, 
recover,  &c. 


*  The  petition  for  a  rehearing  in  this  case  was  filed  on  the  80th  of  July,  and 
OTermled  on  the  18th  of  October. 
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This  si;9,tnte  so  far  changes  the  common  law  as  to  ena-  May  Term, 
ble  those  who  have  lost  and  paid  their  bets  upon  games,  to  ^Q^°* 
recover  back  the  amounts  of  bets  thus  paid.  The  question,  Woodcock 
then,  in  the  case  at  bar  is,  was  the  bet  upon  the  guberna-  McQcbsx. 
torial  election  in  Indiana^  held  on,  &c.,  a  bet  upon  a  game? 
In  other  words,  is  an  election,  in  a  popular  govemment, 
held  pursuant  to  the  constitution  and  laws  of  such  govem- 
ment, a  game,  in  the  legal  sense  of  that  term?  We  had  not 
supposed  that  such  was  the  theory  of  our  elections.  A 
game,  we  had  looked  upon  as  a  thing  of  chance,  skill,  or 
trick — ^involving  no  principle,  no  truth — as  vicious  in  itself, 
or  tending  to  vice — a  thing  played  by  gamesters,  with  their 
own  Umbs,  or  with  implements,  or  instruments  having  no 
wills  of  their  own,  but  simply  doing  that  of  the  respective 
players;  while  an  election,  we  had  regarded  as  being  a 
thing  done  pursuant  to  law,  in  which  all  the  actors  were 
agents,  possessing  free  wills  of  their  own,  judgments,  and 
motives  which  determined  their  courses  of  action,  guided 
by  fixed  principles,  and  views  pertaining  to  the  general 
welfare  which  they  desired  to  promote.  And,  it  still  seems 
to  us,  that  to  regard  candidates  and  politicians  in  our  elec- 
tions, as  players  of  games  of  chance,  and  the  people  as  im- 
plements with  which  they  play  them,  would  be  derogatory 
and  degrading  to  the  character  of  our  government,  and  of 
pernicious  influence,  as  tending  to  destroy  that  high  tone 
of  moral  and  political  principle  and  patriotism,  and  sense 
of  dignity,  which  should  ever  be  fostered  and  upheld  among 
the  people. 

The  reasoning  by  which  counsel  seek  to  establish  that 
an  election  is  a  game,  seems  to  be  this:  that  betting  upon 
an  election  is  a  wager;  that  a  wager  is  a  game;  and  that  a 
game  is  a  wager;  and,  hence,  that  an  election  is  a  game  or 
wager.  But  the  error  in  this  reasoning  grows  out  of  a  con- 
fusion of  terms.  A  wager  is  not  a  game.  Says  McKinney, 
Justice,  in  WHaMon  v.  Bates  et  aL^  supra — ^'  No  reasoning 
is  required  to  prove  that  a  wager  is  not  a  game,  for  the  pro- 
position is  self-evident."  It  is  equally  self-evident  that  a 
game  is  not  a  wager. 

A  game  is  a  thing  played  or  done.     A  wager  is  the  bet 
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Mbj  Tenn,  or  stake  laid  upon  the  result  of  the  game.  Bet  oiid  wager 
^^^'  are  synonymoas  terms,  and  are  applied,  both  to  the  con- 
WooDoocK  tract  of  betting  and  wagering,  and  to  the  thing  or  sum  bet 
McQcxBv.  or  wagered.  For  example,  one  bets,  or  wagers,  or  lays  a 
bet  or  wager  of  so  much,  upon  a  certain  result  But  these 
terms  cannot  properly  be  applied  to  the  act  to  be  done  or 
event  to  happen,  upon  which  the  bet  or  wager  is  laid.  Bets 
or  wagers  may  be  laid  upon  acts  to  be  done,  events  to  hap- 
pen, or  facts  existing,  or  to  exist.  The  bets  or  wagers  may 
be  illegal,  and  the  acts,  events,  or  facts  upon  which  they 
are  laid,  may  not  be.  Bets  or  wagers  may  be  laid  upon 
games,  and  things  that  are  not  games.  Everything  upon 
which  a  bet  or  wager  may  be  laid  is  not  a  game.  Exam* 
pies  under  these  propositions: — Wagers  have  been  laid 
upon  games  played  with  cards,  dice,  &;c.,  with  horses,  and 
one's  own  limbs,  as  horse  and  foot  races  ( Wade  v.  Dem- 
ififf^  9  Ind.  R.  35);  upon  elections;  upon  law  suits;  upon 
principles  of  law;  upon  the  sex,  religion,  life,  and  marriage 
of  a  person;  upon  the  question  whether  a  certain  person 
would  become  a  king;  upon  the  amount  of  the  revenues 
of  a  government  in  a  given  year;  upon  the  mode  of  play- 
ing a  game,  &c. 

Now,  it  is  not  necessary  to  argue  that  some  of  the  fore- 
going acts,  events,  and  facts  upon  which  bets  or  wagers 
were  made,  were  not  illegal  or  immoral;  and  it  would  seem 
to  be  unnecessary  to  enter  into  an  argument  to  prove  that 
some  of  them  were  not  games.  But  where  bets  or  wagers 
are  laid  and  lost,  except  upon  games,  they  cannot,  even  by 
our  statute,  be  recovered  back.  And  as  we  have  come  to 
the  conclusion  that  an  election  cannot  be  classed  as  a  game, 
it  follows  that  the  wager  lost  and  £ued  for  in  this  case  can- 
not be  so  recovered. 

Per  CWriam."— The  judgment  is  affirmed  with  costs. 
W.  Herod  and  &  Stansifer^  for  the  appellant  (1). 

(1)  Comisel  for  the  i^>peUaat  inbmitted  the  following  Alignment,  in  snb- 
stMice,  to-wit: 

It  is  contended  by  the  appellees  that  betting  on  an  election  is  not  gaming, 
within  the  meaning  of  §  S  of  the  sUtnte,  1  R.  8.  p.  305,  and  ATHatUm  t.  Batm, 
d  al.,  4  Blackf.  68,  Is  relied  npon.    That  case  is  not  in  point.    There,  the 
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propertj  was  deliyered  bj  th^  loser  to  the  Tnnner«  aft«r  the  result  was  known,    May  Tenn, 
and  the  Court  seem  to  have  placed  much  stress  upon  that  fact.  1858. 

In  the  case  of  Wade  v.  Deming,  9  Ind.  R.  35,  the  bill  of  exceptions  showed  ~~~; 

that  the  money  lost  was  not  only  not  paid  by  the  loser  to  the  winner,  but  was 

paid  by  the  stakeholder  to  the  winner,  against  the  express  command  of  the    McQcebk. 

loser.    And  it  was  wrged  by  the  appellant  in  that  case,  that,  for  this  reason,  the 

case  did  not  come  within  the  meaning  of  the  statute;  but  this  Court  decided 

ofhcrwise. 

Again,  the  statute  of  1 831  might  bear  the  construction  put  upon  it  in  WHatton 
T.  Bate»  et  a/.,  but  the  statute  of  1 852  will  not  bear  that  construction.  True,  §  2 
of  the  act  of  1852  is  a  literal  copy  of  4  2  of  the  act  of  1881 ;  but  the  whole  act 
must  be  considered.  By  4  1  of  the  act  of  1831  (B.  S.  282),  all  promises  made, 
&c.,  when  the  consideration  thereof  shall  be  for  money,  &c.,  won,  &c.,  on  any 
game  of  cards,  or  other  game,  or  at  any  horse-race,  &c.,  or  any  wager  whatever, 
was  void.  Section  2  of  that  act  uses  the  word  game  only.  So  it  might  be  in- 
ferred that  the  word  game  should  designate  one  species  of  betting,  and  the 
word  wager  another  species.  In  ^  1  of  the  act  of  1852,  the  term  toager  only  is 
used;  and  in  f  2,  the  word  game  only  is  used.  They  are  evidently  used  as 
convertible  terms.  The  construction  contended  for  by  the  appellees  would 
commit  the  legislature  to  the  absurdity  of  having  provided  that  obligationa 
given  for  the  payment  of  money  lost  on  any  game  may  be  sued  upon,  and  re- 
covery had,  except  in  cases  where  no  recovery  could  be  had  at  common  law; 
and  that  the  loser,  afler  paying  the  judgment,  might  turn  around  and  recover  it 
back.  The  legislature  intended  by  the  two  sections,  taken  together,  that  all 
betting  contracts  should  bo  void,  and  that  all  money,  &c.,  lost  and  paid  on  any 
bet,  might  be  recovered  back.  The  title  of  the  act  proves  this.  It  is — ''An 
act  touching  gaming  contracts" — the  word  gaming  being  intended  to  cover  the 
whole  ground. 

But  even  if  the  acts  of  1831  and  1852  were  in  all  respects  identical,  and  were 
this  case  and  ATBdtton  v.  Bates  et  al,  similar,  that  decision  has  been  overruled  in 
Cheesum  t.  Tlie  State^  8  Blackf.  332,  and  in  Wade  v.  Deming,  supra.  And  in 
the  latter  case  the  Court  say :  "  The  idea  of  a  game  of  horse-race  is  ridiculed, 
wiAont  a  just  appreciation,  perhaps,  of  the  purposes  of  all  such  enactments. 
It  seems  obvious  that  the  same  vicious  principle  runs  through  all  bets,  whether 
they  be  upon  a  horse-race,  or  upon  cards,  or  any  other  undetermined  event. 
It  is  not  the  race  or  the  play  that  the  legislature  is  aiming  at,  but  the  betting 
for  money  or  other  valuables.' 


tt 
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Wasson  v.  Beauchamp* 


May  Tenn, 

1858. 

Wabbon 
Bbauohamp.       appeal  from  the  Tigo  Court  of  Common  Pleas, 


Fridojf, 


Per  Curiam. — Beauchamp  filed  in  the  recorder's  office  of 
May  28.  Vtgo  county  a  written  notice,  pursuant  to  the  statute,  of 

^^     A  his  intention  to  hold  a  lien  upon  a  house,.  &c.,  erected  by 

??LjS|  him,  as  a  mechanic,  for  Wasson^  on  lot  No.  41,  &c. 

Subsequently  he  filed  his  complaint  to  enforce  the  lien, 
and  with  it,  filed  a  written  copy  of  the  above-mentioned 
notice.  By  mistake  the  lot  was  named  12,  instead  of  41, 
in  the  complaint;  and  the  same  clerical  error  was  repeated 
in  the  decree. 

At  a  subsequent  term,  an  application,  on  notice  to  the 
opposite  party,  was  made  to  the  Court  to  correct  the  error, 
so  that  the  decree  should  apply  to  lot  No.  41.  The  Court 
made  the  correction,  which'  is  the  order  appealed  £rom  and 
complained  of. 

We  think  the  written  notice  of  intention,  being  filed  with 
the  complaint,  becoming  thereby,  in  effect,  a  part  of  it,  fur- 
nished a  subject-matter  to  amend  by,  independent  of  the 
parol  evidence  which  was  given  showing  the  mistake.  We 
think  there  was  no  valid  objection  shown  to  the  amend- 
ment. The  notice  of  intention  to  hold  a  lien,  like  a  mort- 
gage, was  the  foundation  of  the  suit.  2  R.  S.  p.  182,  §§ 
650,  651.     See  McDonald  et  al  v.  Watkins,  4  Ark.  R.  624. 

But  there  is  another  ground  on  which  a  part  of  the  Court 
prefer  to  rest  the  case.  It  is  this :  The  application  to  cor- 
rect the  mistake  contains  all  the  essential  averments  neces- 
sary to  an  original  complaint.  Process  was  issued  and 
served  upon  it.  The  defendant  appeared  and  answered  to 
the  whole  merits.  A  trial  upon  evidence  was  had,  and  a 
decree  thereupon  rendered  that  the  lien  existed  upon  lot 
41,  and  that  execution,  &c.,  should  be  had  accordingly. 

It  seems  to  be  a  good  decree  for  the  sale  of  lot  41,  re- 
garding the  last  as  an  original  proceeding  to  enforce  a  lien 
upon  that  lot. 


*  The  petidon  for  a  rehearing  in  this  case  was  filed  on  the  let  of  July,  and 
oyerrnled  on  the  13th  of  October, 
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The  judgment  is  affirmed  with  costs.  May  Term, 

J.  P.  Usher  and  T.  M.  Nelson,  for  the  appellant  (1).  ^^^' 

YAMBIiAXI' 

GUM 

(1)  Coniuel  for  the  appellant,  in  their  brief,  cited  GuUett  v.  Hau$h,  5  Blackf.  y, 

83,  and  a  case  between  the  same  parties,  7  Blackf.  52;  and  in  their  petition  for    Yanblabi- 
a  rehearing,  they  dted  the  R.  8.  of  Ark.  1838,  p.  541,  H  1, 2, 3;  Same  in  Dig.  <'^*- 

1848,  p.  714;  Brown  y.  Morrison  el  al.,  5  Ark.  R.  217;  McCuUough  y.  Ccddwdl, 
id.  237 ;  Spencer  y.  Etier,  3  Eng.  (Ark.)  69. 


Vanblaricum  V.  Vanblaricum  and  Others.* 

APPEAL  from  the  Marion  Circnit  Court.  Wednetday, 

Per  Curiam. — This  suit  was  commenced  by  bill  in  chan- 
cery under  the  former  system  of  practice.  Its  object  was 
to  have  a  deed,  absolute  on  its  face,  declared  a  mortgage 
or  trust  deed.  Issues  of  fact  were  made  up,  and  the  trial 
of  them  took  place  in  1854,  under,  of  course,  the  new  code 
of  practice. 

A  witness,  alleged  to  have  been  interested,  gave  evidence; 
but  interest  was  then  no  disqualification. 

The  answer  of  the  grantor  in  the  deed  above  mentioned, 
sworn  to  in  a  previous  suit  in  chancery  by  other  plaintiffs, 
was  given  in  evidence.  It  was  not  pleaded  by  way  of  es- 
toppel, if  it  could  have  been.  It  went  in,  therefore,  with 
the  other  evidence,  as  an  admission  of  the  grantor  under 
oath. 

The  cause  was  tried  by  the  Court,  sitting  as  a  jury,  and 
there  was  a  finding  and  judgment  for  the  plaintiffs.  It  is 
contended  that  the  judgment  is  not  supported  by  the  evi- 
dence. The  evidence  is  conflicting,  but  tends  to  support 
the  conclusion  of  the  Court.  Such  being  the  case,  the 
judgment,  according  to  the  settled  practice  of  this  Court, 
must  be  affirmed. 


*  The  petitioo  for  a  rehearing  in  this  case  was  filed  on  the  18th  of  June,  and 
oyemded  on  the  12th  of  October, 


so 

Maj  Teiiiiy 

1858. 
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The  judgment  is  affirmed  with  costs. 

J.  S.  Harvey^  J.  A.  Liston  and  L  Blackford^  for  the  ap< 


McGiLL     pellant. 

KsmnEDT. 


J.  h.  Ketcham^  L.  Barbour  and  A.  G.  Porter,  for  the  ap- 
pellees* 


•  mmm  • 


Wednesday, 
June  S. 


McGiLL  t?.  Kennedy  and  Another.* 

Where  in  a  suit,  under  the  occupying-cliumant  law,  to  recover  the  TsJne  of  im- 
proyements  made  on  land,  the  case  was  at  issue  upon  the  making  of  the  im- 
provements, it  seems  that  the  plaintiff  might  prove  the  value. 

But,  under  that  issue,  a  title-bond,  introduced  to  show  that  the  plaintiff  had  no 
claim  for  improvements,  or  evidence  that  the  plaintiff  had  come  into  Court 
and  acknowledged  that  hiB  claim  had  been  paid,  is  inadmissible,  because  not 
pertinent  to  the  issue. 

The  defendant,  in  such  case,  cannot  prove  the  present  value  of  the  improve- 
ments. The  plaintiff  is  entitled  to  recover  tiie  value  of  all  lasting  improve- 
ments made  by  him  prior  to  the  commencement  of  tiie  defendant's  action  to 
recover  the  land  occupied;  and  the  value  of  such  improvements,  at  the  time 
of  the  recovery  in  that  action,  is  the  measure  of  damages  in  this  action. 

APPEAL  from  the  Blackford  Circuit  Court. 

Davison,  J. — This  was  a  petition  by  the  appellees,  who 
were  the  plaintiffs,  against  JI&GtV/,  under  the  occupying- 
claimant  law.  The  facts  set  forth  in  the  petition,  so  far  as 
they  relate  to  questions  arising  in  the  record,  are  as  fol- 
lows: 

One  Craigj  having  bought  a  tract  of  land  situate  in 
Blackford  county,  and  having  received  a  deed  therefor,  sold 
it  to  Mc  Callister,  and  made  him  a  deed.  Mc  Callister  took 
possession  of  the  land,  cleared  17  acres,  erected  thereon  a 
dwelling-house,  a  stable,  and  a  saw-mill,  and  made  other 
improvements,  &c.  After  this,  Mc  Callister  sold  and  con- 
veyed the  land  to  Kennedy,  who  also  took  possession  and 
made  improvements,  &a  And  afterwards  Mc  Gill  brought 
an  action  of  ejectment  for  the  land,  and  recovered  it;  to 
which  action  Kennedy  and  Mc  Callister  were  made  defend- 


*  The  petition  for  a  rehearing  in  tfus  case  was  filed  on  the  S9d  of  June,  and 
overruled  on  the  14th  of  November. 
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ants.     The  petition  prays  that  a  jury  be  impanneled  to  as-  May  Tenn, 
Bess  the  plaintiffe'  damages  resulting  from  the  loss  of  their      ^Q^' 
improvements,  &c-  McGill 

Mc  GftiPs  answer  to  the  petition  contains  four  paragraphs.  Kbnksdt. 
To  the  second,  third,  and  fourth,  the  plaintiffs  demurred, 
and  their  demurrers  were  sustained;  but  to  these  rulings 
no  exception  was  taken ;  hence,  the  action  of  the  Court,  in 
sustaining  the  demurrers,  is  not  assignable  for  error,  and 
the  pleadings  thus  disposed  of  are  not  befcxre  us  for  con* 
sideration.     Zeknor  v.  Beard^  8  Ind.  R.  96. 

The  first  paragraph  alleges  ^'  that  the  plaintiffs  did  not 
make  valuable  and  lasting  improvements  on  the  land  de- 
scribed in  the  petition,"  &c. 

Upon  the  issue  made  by  the  defense,  the  cause  was  sub- 
mitted to  the  jury.  Verdict  for  the  plaintiffs.  And  the 
Court,  having  refused  a  new  trial,  rendered  the  proper  judg- 
ment, &c. 

During  the  trial,  the  plaintiffs  offered  evidence  tending 
to  prove  the  value  of  the  improvements  made  on  the  land 
by  Kennedy^  which  evidence,  though  resisted  by  the  defend- 
ant, was  admitted  by  the  Court.  Under  the  state  of  the 
pleadings,  this  ruling  seems  to  be  correct;  still  the  point 
made  is  not  properly  before  this  Court,  because  the  defend- 
ant's ground  of  objection  to  the  admission  of  the  evidence 
does  not  appear  to  have  been  presented  to  the  Circuit  Court. 
8  Blackf.  277.-9  Ind.  R.  205. 

The  record  states  that  the  defendant  offered  to  give  in 
evidence  a  title-bond  for  the  land,  given  by  McCaUister  to 
Kennedy^  for  the  purpose  of  showing  that  McCaUister  had 
no  claim  for  improvements;  and  also  to  prove,  by  compe- 
tent evidence,  that  Kennedy  had  come  into  open  Court  and 
acknowledged  that  his  claim  had  been  fully  paid.  But  the 
evidence  thus  offered  was  rejected  by  the  Court. 

As  we  have  seen,  the  only  issue  raised  by  the  answer  is, 
whether  or  not  the  plaintiffs  had  made  the  improvements 
alleged  in  their  petition.  Hence  the  rejected  evidence  was 
plainly  inadmissible,  because  it  was  not  pertinent  to  the 
issue. 

Further,  the  defendant,  upon  the  trial,  offered  to  prove 
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Mfty  Term,   the  present  value  of  the  improvements  made  by  the  plain- 
^Q^*      tiffc  on  the  land;  but  the  proposed  proof  was  refused,  and 
TnwR      we  think  correctly.     The  plaintiiTs  were  entitled  to  recover 
Stoops,     the  value  of  all  lasting  improvements  made  by  them  prior 
to  the  commencement  of  the  action  for  the  recovery  of  the 
land.    2  R.  S.  p.  172,  §  617.     And  the  value  of  such  im- 
provements, at  the  time  of  the  recovery  in  such  action,  was, 
in  our  opinion,  the  proper  measure  of  damages.     A  ques- 
tion is  raised  as  to  the  sufficiency  of  the  proofs  to  sustain 
the  verdict;  but  we  have  carefully  examined  the  evidence, 
and  are  fully  satisfied  that  the  defendant  was  not  entitled 
to  a  new  triaL 

Per  Curiam, — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

J.  BrowfUeej  for  the  appellant. 
W.  March^  for  the  appellees. 


Tyner  and  Another  v.  Stoops.* 

A,  sold  and  delirered  to  B.  j-  C,  partners,  11,250  poands  of  pork,  taking  a 
memorandum  of  the  price  agreed  vpon,  which  was  to  be  paid  six  months 
after  the  deliyerj  of  the  pork.  Afterwards,  A,  had  a  settlement  with  B,  fr 
C,  when  he  surrendered  the  memorandum  and  took  the  indiyidual  note  of 
B,  for  the  price  of  the  poik,  payable  six  months  after  the  delivery.  The 
note  fbll  due  Jufy  1, 1854;  A.  did  not  sue  upon  it;  on  the  10th  of  November, 
1854,  B,  fiuled.  A,  sued  B.  j-  C.  upon  the  original  debt,  oflfering  to  cancel 
tlie  note  of  B. 

Held,  that  the  note  of  B.  was  not  a  collateral  security;  that  it  was  but  the  writ- 
ten promise  of  one  partner  to  pay  a  debt  for  which  both  were  liable ;  that  it 
gave  A.  no  additional  security;  and  that  the  failure  of  A.  to  sue  upon  it,  or 
demand  payment  before  B/s  Insolvency,  did  not  dischaige  the  firm,  and 
cannot  be  set  up  in  bar. 

Held,  also,  that  a  charge  assuming  the  fact  that  C.  settled  the  partnership 
affairs  upon  the  hypothesis  that  the  original  debt  was  paid  by  the  arrange- 
ment between  A.  and  B.,  was  properly  refused;  because  whether  C.  did  so 
or  not,  was  a  question  for  the  jury. 


*  The  petition  for  a  rehearing  in  this  case,  was  filed  on  the  10th  of  Juljf,  and 
oyerniled  on  the  ISth  of  October, 
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Hdd,  also,  tlurt  on  admission  bj  A,  aflor  BJs  insolyency,  to  the  effect  that  the    May  Term, 
acceptance  of  B,*s  note  had  dischaiged  C,  is  no  eyidence  thatui.,  at  the        1858. 
time  he  took  B.*8  note,  agreed  to  discharge  C, 


The  taking  of  a  promissory  note  from  one  of  several  joint  debtors,  or  the  note  *  y'** 
of  a  third  person,  for  a  preexisting,  debt,  is  not  a  discharge  of  the  debt,  unless  Stoops. 
sneh  is  the  express  agreement. 


APPEAL  from  the  Franklin  Court  of  Common  Pleas.  Satwday, 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  to  recover  the  value  of  11,250  pounds  of 
pork,  sold  and  delivered  by  him  to  them. 

The  defendants  answered — 1.  In  denial;  2.  Payment; 
3.  That  the  defendants  delivered  to  the  plaintiff,  the  note 
of  Richard  Tyner  for  400  dollars,  which  the  plaintiff  re- 
ceived in  full  satisfaction  of  the  claim ;  4.  That  the  pork, 
at  the  price  agreed  upon,  amounted  to  392  dollars,  4  cents; 
that,  at  the  time  of  the  sale  and  delivery  thereof,  viz.,  on  the 
30th  of  December^  1853,  and  before  and  afterwards,  the 
plaintiff  and  Richard  Tyner y  one  of*  the  defendants,  had 
other  private  dealings  and  accounts  between  them;  that 
afterwards,  on  the  21st  of  February^  1854,  the  plaintiff  and 
Richard  Tyner  settled  their  private  dealings  and  accounts, 
and  also  for  the  pork,  and  upon  the  settlement,  there  was 
found  due  the  plaintiff  the  sum  of  400  dollars,  including  the 
price  of  the  pork,  and  thereupon  R.  Tyner  executed  and 
delivered  to  the  plaintiff  his  individual  note  for  said  400 
dollars,  which  the  plaintiff  received  in  full  satisfaction  of 
the  claim,  and  thereupon  the  price  of  the  pork  was  credited 
to  Tyner  and  charged  to  defendants,  and  afterwards,  on 
the  23d  of  June^  1854,  the  partnership  affairs  between 'the 
defendants  were  settled  and  closed  accordingly;  that  the 
plaintiff  still  holds  the  note  of  Tyner ^  partly  paid  and  partly 
unpaid;  that  on  the  10th  of  November ^  1854,  said  Tyner 
failed,  and  since  then  has  been  and  is  insolvent. 

The  plaintiff  replied  to  the  second  paragraph  denying  the 
payment,  and  demurred  to  the  third  and  fourth  paragraphs, 
and  the  demurrer  was  sustained  as  to  the  third,  and  over- 
ruled  as  to  the  fourth. 

The  plaintiff  thereupon  replied  to  the  fourth,  that  the 
pork  was  sold  and  delivered  on  the  30th  of  December ^  IBSS, 
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May  Term,  on  a  credit  of  six  months,  wherenpon  the  defendants  exe- 
^^^'  euted  to  the  plaintiff  a  memorandum  in  writing  by  which 
T^r^JB*  they  acknowledged  the  receipt  of  the  pork  to  be  paid  for  at 
Stoops,  the  rate  of  four  dollars  per  100  pounds,  which  memorandum 
the  plaintiff  held  until  the  21st  of  February^  1854,  when  he 
presented  the  same  to  the  agent  of  the  defendants,  Richard 
IL  Tyner^  (by  whom  the  memorandum  was  executed  on 
behalf  of  defendants),  who  then,  on  behalf  of  the  defend- 
ants, received  the  same;  and  on  the  plain tifTs  suggesting 
to  him  that  he  the  plaintiff  ought  to  have  a  note  for  the 
price  of  the  pork,  the  said  Richard  H.  still  being  such 
agent  of  defendants,  as  such  agent,  executed  and  delivered 
to  the  plaintiff  a  promissory  note  for  the  price  of  the  pork, 
as  follows,  viz.: 

"$400.  BrookviUe,  Ind.  February  21st,  1854.  For 
value  received,  on  the  first, day  of  July  next  I  promise  to 
pay  to  Robert  ^oops^  or  order,  four  hundred  dollars.  jK. 
Tynerj  per  R.  H.  Tyner^ 

Which  note  the  plaintiff  received  and  accepted  as  a  note 
or  memorandum  of  the  amount  due  him  from  the  defend- 
ants for  the  pork,  and  not  in  payment  or  satisfaction  there- 
of. That  at  the  time  of  the  sale  of  the  pork,  and  at  the 
time  of  the  making  of  the  note,  said  Richard  Tyner  was 
insolvent,  and  ever  since  has  been,  which  insolvency  he 
concealed,  and  which  was  wholly  unknown  to  the  plaintiff; 
and  the  plaintiff  produces  the  note  and  offers  to  surrender 
it  to  be  canceled. 

The  cause  was  tried  by  a  jury,  who  found  for  the  plain- 
tiff the  sum  of  400  dollars,  on  which  there  was  judgment, 
over  a  motion  for  a  new  trial. 

The  first  error  assigned  is,  the  sustaining  of  the  demur- 
rer to  the  third  paragraph  of  the  answer.  ' 

This  we  cannot  notice,  as  no  exception  was  taken  to  the 
ruUng  below. 

The  bill  of  exceptions  filed,  sets  out  the  evidence,  and 
discloses  the  points  relied  upon  for  the  reversed  of  the  judg- 
ment. 

The  material  facts,  as  they  appear  from  the  evidence, 
are,  that  about  the  last  of  December j  1858,  the  plaintiff  sold 
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and  delivered  to  the  defendants,  pork  to  the  amount  in  May  Tenn, 
valae  of  about  400  dollars,  at  prices  agreed  upon,  upon  a  ^°^' 
credit  of  six  months,  for  which  a  receipt  or  memorandum  Ttxkb 
was  then  given  by  defendants  to  plaintiff  Afterwards,  Stoops. 
Stoops  came  to  the  counting-room  of  defendants,  and  said 
he  wanted  to  settle,  and  produced  the  receipt  given  him  as 
above.  Defendants'  agent  looked  over  the  pork  books  and 
saw  the  amount  of  the  pork,  also  over  the  store  book,  and 
the  cash  book  of  JZ.  Tj^fj  and  found,  including  all  the 
dealings,  that  there  was  due  to  Stoops  over  400  dollars,  all 
over  which  sum  was  then  paid  him,  and  the  note  above 
set  out  was  then  executed  and  delivered  to  him,  made 
payable  six  months  from  the  time  the  pork  was  delivered. 
Sloops  knew  it  was  the  individual  note  of  R.  Tyner^  and 
not  of  Tyner  4*  Mc  Carty.  Defendants'  agent  so  told  him 
at  the  time.  McCaHy  was  not  present  at  the  time  the 
note  was  given.  Stoops^  at  the  time  of  this  transaction, 
before  the  note  was  given,  remarked  that  he  wanted  some- 
thing to  show  the  amount  of  the  pork,  when  defendants' 
agent  proposed  to  write,  and  did  write,  the  note  in  question, 
Stoops  remarking — ^'^  anything  to  show  the  amount  they 
owed  him  iot  the  pork."  There  was  nothing  said,  at  the 
time  of  this  transaction,  about  discharging  Mc  Cartyj  or  the 
note  being  a  satisfaction  of  the  claim.  One  witness  (a 
dark  of  the  defendants)  thinks  that  at  that  time  I^^ner 
was  largely  in  debt,  and  doubted  his  solvency,  but  he  con- 
tinued in  business  up  to  his  failure,  about  the  10th  of  No* 
vembeTj  1854,  and  his  credit  was  good  till  then  to  any 
amount,  as  the  witness  says.  Stoops  lives  in  sight  of  de* 
fendant  Tyner's,  Stoops  continued  to  deal  with  the  firm, 
and  at  one  time  in  the  summer  after  the  sale  of  the  pork, 
came  to  their  establishment  and  asked  for  money.  Defend- 
ants' clerk  desired  to  know  if  they  owed  him  money;  when 
he  replied  that  his  credit  was  good — ^that  the  firm  owed 
him  more  than  that  any  how.  l^yner  made  heavy  pay- 
ments after  the  note  to  Stoops  fell  due.  After  Tynet^s  fail- 
ure Stoops  said  it  would  be  hard  to  lose  the  amount  of  the 
note,  if  he  had  to  lose  it.  Witness  thinks  the  pork  trans- 
actions of  1853  and  1854  were  settled  in  June^  1854,  except- 
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May  Term,   ing  some  small  items  that  could  not  then  be  got  at,  be- 
^0^'      tween  T)/ner  if  Mc Carty  and  White^  Warren ^  Co.   (It may 
Ttxbb      here  be  remarked  that  the  evidence  tends  to  show  that 
Stoops.      WhiUj  Warren  if  Co.^  of  Philadelphia^  were  partners  with 
Tyner  Sf  Mc  Carty  in  the  pork  business,  and  that  Stoops 
knew  that  fact,  but  no  point  is  made  as  to  their  non- 
joinder.)    After  Th^er^s  failure,  Stoops  said  he  had  lost  the 
claim,  and  that  he  might  have  got  the  money  if  he  had 
called  for  it,  but  he  thought  l^^r  was  good. 

These  are  believed  to  be  all  the  material  facts  involved 
in  the  case. 

The  defendants  asked  the  Court  to  charge  the  jury  as 
follows,  viz.: 

1.  "  That  if  they  believed  the  pork  was  sold  and  deliv- 
ered to  the  defendants,  with  others  engaged  in  the  pork 
business,  on  the  30th  of  December j  1853;  and  that  after- 
wards, on  the  21st  of  Februaryj  1854,  the  plaintiff  took  the 
individual  note  of  JZ.  Tyner  for  the  amount  of  the  price  of 
the  pork,  due  JtUy  1, 1854;  and  that  if,  when' the  note  be- 
came due  on  the  1st  of  Jiily^  1854,  Tyner^  the  maker  of  the 
note,  was  solvent  and  able  to  pay  the  note,  and  so  contin- 
ued until  the  10th  of  November,  1854,  when  he  £etiled,  per> 
mitting  two  terms  of  Court  to  pass  without  suit  on  the 
note,  in  which  he  might  sue,  in  this  case  the  verdict  must 
be  for  the  defendant,  notwithstanding  the  note  was  not  ori- 
ginally taken  by  the  plaintiff  in  satisfaction  of  the  pork 
debt." 

2.  ^^  That  if  the  note  was  taken  by  Stoops  in  satisfaction 
of  the  pork  debt,  he  cannot  afterwards,  on  failure  of  TyncTj 
resort  to  the  pork  debt  and  sue  the  pork  firm.'? 

3.  "  That  to  permit  Stoops  to  take  Tyner^s  note  for  this 
debt,  and  hold  it  for  more  than  four  months  after  it  fell  due, 
until  Tyner' s  failure,  would  be  a  fraud  on  Mc  Carty,  who 
settled  the  partnership  affairs  on  the  hypothesis  that  it  was 
paid  by  the  arrangement  between  Stoops  and  jfVner." 

Which  charges  were  refused,  and  the  defendants  ex- 
cepted. 

We  are  of  opinion  that  the  above  chai^ges  were  correctly 
refused. 


OF  THE  STATE  OF  INDIANA.  27 

The  first,  is  predicated  upon  the  idea  that  Stoops  was   May  Term, 
bound  to  use  the  same  diligence  to  collect  the  note  of  Tr/"       ^^°* 
ner^  that  he  would  be  if  he  had  received  the  same  as  a  col-      Ttwhb 
lateral  security,  and  that  laches  in  that  respect  would  dis-      Stoops. 
charge  the  firm.    But  we  do  not  view  the  note  of  Ti/ner 
as  a  collateral  security.     It  was  but  the  written  promise  of 
one  partner  to  pay  a  debt  for  which  both  were  liable.     It 
gave  Stoops  no  security  in  addition  to  what  he  already  had. 
The  time  of  payment  was  not  changed,  and  we  do  not 
think  that  the  neglect  of  Stoops  to  sue  Tj^r^  or  to  demand 
payment  before  his  insolvency,  can  be  set  up  in  bar  of  the 
action. 

The  case  of  Smith  Sf  Marshall  v.  Rogers  Sf  Bement^  17 
Johns.  340,  is  directly  in  point  upon  this  question,  and  pre- 
cisely such  a  case  as  this  in  all  essential  particvdars.  The 
plaintifis,  Smith  ^  MarshcMj  had  sold  defendants  a  quan* 
tity  of  merchandize.  After  the  sale  one  of  the  defendants, 
Bement^  wrote  the  plaintiffs  as  follows:  '<  Our  firm  was 
dissolved  on' the  3d  instant  and  I  assumed  your  demand, 
which  you  may  rest  assured  will  be  paid  as  soon  as  possi- 
ble." The  plaintifis  answered  as  follows :  "  We  observe 
your  partnership  is  dissolved,  and  that  you  have  assumed 
our  debt,  which  we  are  satisfied  with."  Afterwards  Be^ 
ment  gave  his  note  to  the  plaintifis,  who  gave  him  the  fol- 
lowing receipt:  "  Received,  Albany ^  August  13, 1816,  from 
Mr.  C  Nn  Bement  his  note  on  demand,  with  interest,  for 
six  hundred  dollars,  when  paid  to  be  placed  to  the  credit  of 
Sogers  Sf  Bement s  account  with  us;  also  9  dollars  and 
86  cents  for  balance  of  said  account."  Bement  continued 
to  do  business  until  November^  1817,  when  he  became  in- 
solvent. No  suit  was  brought  against  him  to  compel  pay- 
ment of  the  note,  nor  was  Mogers  called  upon  for  payment 
of  the  original  debt  until  after  the  insolvency  of  Bement. 
The  Court  say — ^^  This  receipt  expressly  mentions  that 
the  note,  when  paid,  is  to  be  placed  to  the  credit  of  the  late 
firm,  evidently  retaining  the  parties  who  contracted  the 
debt  originaUy,  and  continuing  their  liability  until  the  note 
should  be  paid  ofi*;  it  was  therefore  the  duty  of  Rogers  to 
see  that  Bement  complied  with  the  engagement  made  with 
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Maj  Tenn,  him  as  to  the  payment  of  this  debt;  and  that  the  plaintifTB, 
^^^'  knowing  of  this  airangement,  aie  not,  on  that  account^ 
Ttkibs  to  be  considered  in  default,  for  omitting  to  call  on  Rogers 
Stoops,  until  BemenPs  insolvency.  It  was  the  particular  duty  of 
Rogers  to  guard  against  such  an  event,  by  causing  the  debt 
to  be  paid  by  Bement^t  without  delay;  and  it  is  probable 
that  his  misplaced  confidence  in  his  former  partner  made 
him  easy  on  the  subject.  There  certainly  can  be  no  rea- 
son why  the  plaintiffs,  or  those  beneficially  interested  under 
them,  should  suffer  by  his  negligence." 

The  case  at  bar  differs  £rom  Sievin  v.  Morrow^  4  Ind.  R 
425,  cited  by  counsel,  as  that  was  a  case  where  notes  of 
third  persons  were  taken  as  collaterals,  the  proceeds,  when 
collected,  to  be  applied  to  the  payment  of  the  principal 
debt.  It  was  held  that  the  plaintiffs  were  required  to  use 
reasonable  diligence  to  collect  the  collaterals. 

The  second  instruction  asked  we  think  was  correctly  re- 
fused because  it  was  not  applicable  to  the  case  made  by 
the  testimony. 

The  taking  of  a  promissory  note  from  one  of  several 
joint  debtors,  or  the  note  of  a  third  person,  for  a  preexist- 
ing debt,  is  not  a  discharge  of  the  debt,  unless  such  is  the 
express  agreement.  Schermerhom  v.  Loines,  7  Johns. 
ZIL—Muldon  v.  WhUlockj  1  Cowen,  290.  In  the  case  last 
cited  it  is  ssdd  by  Sutherland,  J.,  that  *'  no  principle  of 
law  is  better  settled  than  that  taking  a  note  either  from 
one  of  several  joint  debtors,  or  from  a  third  person,  for  a 
.  preexisting  debt,  is  no*  payment,  unless  it  be  expressly 
agreed  to  be  taken  as  payment,  and  at  the  risk  of  the  cred- 
itor. Nor  does  the  taking  a  note,  and  giving  a  receipt  for 
so  much  cash  in  frill  of  the  original  debt,  amount  to  evi- 
dence of  such  express  agreement  to  take  the  note  in  pay- 
ment. The  agreement  must  be  clearly  and  explicitly  proved 
by  the  original  debtor,  or  he  will  be  held  liable." 

In  Massachusetts,  the  law  is  probably  different.  French 
V.  PricCj  24  Pick.  13.  In  this  case  it  is  held  that  a  nego- 
tiable note  taken  for  property  sold,  or  for  a  preexisting 
debt  by  simple  contract,  is  prima  fade  evidence  of  pay- 
ment; but  it  is  there  admitted  that  by  the  law  of  Engkmd 


OP  THE  STATE  OF  INDIANA.  29 

New  York,  and  some  other  states,  the  rule  is  otherwise.   May  Term, 
Numerous  cases  might  be  cited,  were  it  necessary,  to  show       J-^^* 
that  the  itde,  not  only  in  England  and  New  Yorky  but  in      Tnnn 
most  of  the  states  of  the  Union  and  in  the  Courts  of  the     Btoops. 
United  StaieSy  is  different  from  that  in  Massachusetts.    Vide 
Chitty  on  Cont.,  Perkins's  ed.,  p.  767,  and  note. 

Holding,  then,  that  the  taking  of  the  note  of  Tsfner  was 
not  an  extinguishment  of  the  original  debt,  in  the  absence 
of  an  express  agreement  to  that  effect,  it  becomes  material 
to  inquire  whether  there  was  any  evidence  of  such  agree- 
ment. We  think  there  was  not,  and  that  therefore  the 
charge  in  question  was  correctly  refused,  as  being  inappU- 
cable  to  the  case. 

The  third  charge  was  correctly  refused,  because  it  as- 
sumes that  McCarty  settled  the  partnership  affairs  on  the 
hypothesis  that  the  original  debt  was  paid  by  the  arrange- 
ment between  Stoops  and  Tyner.  "Whether  he  did  so  set- 
tle the  partnership  affairs,  was  a  question  of  fact  that  should 
not  have  been  assumed,  but  left  to  the  jury  to  determine. 
We  have  not  examined  whether  the  charge  is  otherwise 
correct. 

The  Court,  of  its  own  volition,  gave  charges  to  the  jury, 
the  giving  of  which  is  assigned  for  error;  but  we  see  no 
error  in  them  of  which  the  appellants  can  complain.  If 
there  was  any  error,  it  was  in  charging  the  law,  in  some 
particulars,  too  favorably  for  the  defendants.  The  appel- 
lants, in  their  brief,  have  not  pointed  out  any  error  against 
them  in  the  charges  given,  and  we  see  none. 

The  defendants  moved  for  a  new  trial  upon  the  ground, 
amongst  other  things,  of  newly  discovered  evidence.  The 
affidavit  states  that  they  can  prove  "  that  the  plaintiff  ad- 
mitted and  stated,  since  Tyner^s  failure,  that  he  had  lost 
his  said  debt,  and  that  by  taking  Tyner^s  note  for  the  400 
dollars,  he,  the  plaintiff,  had  discharged  Me  Carty  from  the 
debt" 

We  regard  this  statement  of  the  plaintiff  as  a  mere  in- 
ference or  conclusion  of  his,  from  the  facts  that  existed. 
The  language  employed  does  not,  as  we  think,  import  that 
at  the  time  of  the  taking  of  the  note,  be  agreed  to  dis- 
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May  Tenn,  charge  McCarty  and  look  to  Tyner  alone  for  payment. 
^Q^*  He  says  he  had  discharged  McCarty,  How?  Not  by  any 
contract  or  agreement  to  that  effect,  but  simply  by  taking 
Tyner^s  note.  He  speaks  of  the  means  by  which  he  had, 
as  he  supposed,  discharged  Mc  Cariy^  showing,  evidently, 
that  he  had  reference  to  the  supposed  effect  of  taking  the 
note,  and  not  that  he  had  made  an  agreement  to  discharge 
him. 

The  motion  for  a  new  trial  upon  this  ground,  as  well  as 
upon  the  ground  that  the  verdict  is  not  sustained  by  the 
evidence,  was  correctly  overruled. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

Hanna,  J.,  dissented. 

J.  Morrison^  J.  D.  HowUmd^  and  O.  Holland^  for  the  ap- 
pellants (1). 

J.  Ryman  and  P.  L.  Spooner^  for  the  appellee. 


(1^  Counsel  for  the  appellants,  in  their  brief,  made,  in  snbstance,  the  follow- 
ing argument: 

Will  a  note,  given  and  accepted  in  satisfaction  and  discharge  of  a  parol  debt, 
merge  and  destroy  the  original  cause  of  action?  In  England  it  is  well  settled 
that  it  will.    Scard  y.  Bhodes,  1  M.  &  W.  153.— 15  tVf.  23. 

In  Neio  York,  the  law  upon  the  point  seems  to  be  unsettled,  but  the  current 
of  authorities  in  the  other  states,  is  in  favor  of  the  proposition  that  it  will. 
Darlington  y.  Gray,  5  Whart.  487.— 11  Mass.  B.  359.-2  Met.  7^.— Thatcher 
et  al.  y.  Din»more,  5  Mass.  R.  i99,-^Maneely  y.  McGee  et  al.,  6  Mass.  R.  143. 
— ^2  Greenl.  Ey.  425,  426,  and  cases  dted.  Story,  in  his  woilc  on  Promis- 
sory Notes,  521,  says:  "But  if  it  is  agreed  between  the  parties,  as  it  well 
may  be,  that  the  substituted  note,  shall  be  an  absolute  payment  of  the  original 
debt  or  note,  then  it  will  operate  as  an  absolute  satisfaction  and  extinguish- 
ment thereof."  And  see  the  authorities  there  cited,  particularly  the  very  sensi- 
ble opinion  of  Chief  Justice  Mabshall,  in  Skeeky  y.  Mandevilley  6  Cranch, 
253,  267.  If  it  be  the  note  of  a  third  person,  the  law  is  well  settled.  16  Johns. 
273.-2  Wash.  C.  C.  24.-5  Wend.  85.-21  id.  451. 

The  case  of  the  acceptance  of  the  note  of  one  partner  for  the  liability  of  the 
firm,  is  the  same  as  the  acceptance  of  the  note  of  a  third  person.  Story  on 
Partnership,  252,  \  155,  and  note  2,  widi  authorities  cited,  and  \  392,  authori- 
ties in  note  1. — CoUyer  on  Partnership,  book  3,  ch.  3,  §§  383,  398,  2d  edi- 
tion.—6  Cranch,  253.— 12  Johns.  409.— Wash.  C.  C.  271.-2  Grattan,  373. 
—1  Cow.  290.— 4  Met.  12.--^  Wheat.  531.— 4  Watts  &  Serg.  100.— 6  Bam.  & 
Adol.  925. 

It  is  a  weU  settled  principle  that  the  acceptance  of  a  higher  security  or  obli- 
gation from  the  debtor,  for  the  payment  of  the  same  debt,  is  an  extinguishment 
of  a  lower  security  for  that  debt.  1  Mason,  482. — 3  Watts  &  Serg.  276. — 3  B. 
Hon.  178.— 1  Pet.  C.  C.  74/— 2  Johns.  213.— 5  Mass.  R.  11. 
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Under  our  statate  aU  written  contracts  not  nnder  seal  are  elerated  to  the  May  Term, 
condition  of  sealed  instmments  at  common  law;  and  if  at  common  law  the  1857. 
taking  of  a  sealed  obligation  for  a  parol  debt,  would  merge  the  original  claim, 
and  the  taking  of  a  written  note  or  contract  not  nnder  seal,  will  have  the  same 
efftet — and  this  is  the  oonunon  sense  of  the  thing.  Onr  statute  of  1852,  pro- 
Tides  :  "  There  shall  be  no  difference,  in  eyidence,  between  sealed  and  unsealed 
writings ;  and  every  writing  not  sealed  shall  haye  the  same  force  and  effect  that 
it  would  haye  if  sealed."    2  R.  S.  p.  90. 

The  Conrt  below  erred,  in  refusing  to  giye  the  first  instruction.  It  is  well 
settled  that  a  creditor  accepting  a  note,  either  as  collateral  security  or  condi- 
tional payment,  is  bound  to  use  due  diligence  in  attempting  to  collect  the  mo- 
ney when  due;  and  if  he  fails  to  do  this,  the  original  debt  is  discharged  and 
Rgarded  as  paid.  Story  on  Promissory  Notes,  p.  521,  f  405,  cases  and  notes. 
This  question  has  been  directly  decided  in  this  Court  in  Slevin  y.  Hazzard  4r 
Morrow,  4  Ind.  R.  427,  in  which  the  Court  say:  ** The  transfer  of  the  note  in 
question  was  not  &n  absolute  payment  of  the  original  indebtedness,  but  when 
the  holder  fails  to  realize  the  money  through  his  own  laches^  his  debtor  has  a 
right  to  haye  it  considered  as  a  satisfaction  of  his  debt." 

It  is  a  fraud  upon  the  other  partners  to  permit  Stoops  to  take  the  note  of  Ty^ 
mer,  and  charge  the  brm  debt  as  paid,  and  have  the  pork  firm  settled  upon  the 
hypothesis  of  such  payment,  and  then  afler  Ti/nar's  insolyency,  to  resort  to  the 
original  consideration,  and  recover  from  the  pork  firm.  See  Harris  4r  Donald- 
jom  ▼.  Undstnf,  4  Wash.  C.  C.  98,  where  the  subject  is  yery  ably  discussed  by 
Judge  Washington.  The  hinge  of  the  decision  there  was,  that  the  funds  of 
the  partnership  had  been  given  to  one  partner,  and  the  creditor  had  entered 
into  such  arrangements  with  that  partner,  and  so  amalgamated  that  debt  with 
others,  Aat  the  retiring  partner  "could  never  plead  payment  of  the  balance  due 
by  the  partnership,  even  though  a  laiger  sum  than  that  due  by  them  should 
have  been  paid  by  the  partner,  whose  separate  security  had  been  accepted,  out 
of  the  very  fonds  retained  by  him  for  that  purpose."  See  Arnold  v.  Camp,  12 
Johns.  409. — James  v.  ffackley,  16  id.  278. — Parker  r.  Cousins,  2  Grattan,  373. 
—  Wildes  et  al.  v.  Fessenden  et  al.,  4  Met.  12. 

In  their  petition  for  a  rehearing,  the  connsel  cited  1  Smith's  Leading  Cases, 
p.  389  et  seq.,  where  the  authorities  are  fully  reviewed,  and,  also,  NicUaus  v. 
Roach,  3  Ind.  R.  78. 


•  ^1 


DoBENsPECK  and  Another  v.  Armel* 

Complaint  against  A.  and  B.,  upon  a  written  contract,  charging  that  they,  by 
tiie  style  of  A.,  agreed,  &c.  The  defendants  asked  the  Conrt  to  instruct  the 
jury  that,  unless  the  plaintiff  had  proved  that  the  defendants  were  partners 


*  The  petition  for  a  rehearing  in  this  case  was  filed  on  the  I3th  of  August, 
Bad  overmled  on  the  12th  of  October. 
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Maj  T«nii,       in  the  contract,  they  must  find  for  the  defendants.    The  Conzt  refiued.    It 
1858.  appeared  from  the  eyidenoe  that  A.  and  B,  were  joint  contracton.    Hdd, 

that  the  error,  if  there  was  error,  was  not  safficieot  to  reyerse  the  judgment. 
When  a  contract  for  the  Bale  of  a  chattel  is  broken  by  the  failnre  of  the  Ten* 
dor  to  deliver  it,  and  the  purchaser  has  paid  the  price  in  advance,  he  may 
elect  to  rescind  the  contract,  and  recover  the  money  adyanced  with  interest; 
but  if  he  elect  to  affirm  the  contract  and  sue  for  damages,  he  cannot  recoTcr 
mtercst. 

Tuesday,  APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 

Davison,  J. — The  complaint  in  this  case  contains  two 
paragraphs.  The  first,  charges  that  the  appellants,  who 
were  the  defendants,  are  indebted  to  Armel  999  dollars  for 
money  by  them  had  and  received  for  his  use.  And  the 
second,  alleges  that  defendants,  on  the  Sth  of  Marchy  1856, 
by  the  style  of  JV.  Dobenspeck^  agreed  to  deliver,  within 
twenty  days  thereafter,  to  the  plaintiff,  tft  Imgraham^s  dis- 
tillery, at  Mill  Creekj  near  Cincinnati^  Ohio^  600  sound  and 
merchantable  stock  hogs,  weighing  from  eighty  pounds  up- 
wards; for  which  plaintiff  agreed  to  pay  defendants  4  dol- 
lars and  50  cents  per  100  pounds  gross,  and  then  and 
there  advanced  to  them  2,000  dollars  on  the  agreement, 
which  agreement  was  reduced  to  writing,  was  filed  with 
the  complaint,  and  is  as  follows: 

"  Noblesville,  March  5th,  1856,  received  of  Daniel  Armel 
2,000  dollars  on  account  of  from  400  to  600  sound  and 
merchantable  stock  hogs,  weighing  from  80  pounds  up- 
wards, to  be  delivered  at  Mill  Creek^  near  Cincinnati,  with- 
in twenty  days  from  this  date,  for  which  I  am  to  receive 
four  dollars  and  fifty  cents  per  one  hundred  pounds  gross, 
on  delivery.     N.  Dobenspeck.^^ 

It  is  averred  that  the  defendants,  on  the  26th  of  March, 
1856,  delivered  286  hogs  of  the  aggregate  weight  of  27,320 
pounds ;  and,  at  that  date,  received  a  further  advance  of  500 
dollars;  and  on  the  10th  of  April  following,  they  delivered 
100  hogs  on  said  contract,  weighing  9,265  pounds;  but 
they  wholly  failed  to  deliver  the  balance  of  the  hogs  con- 
tracted for,  though  the  plaintiff  was  ready,  at  the  time  and 
place  of  delivery,  to  receive  and  pay  for  the  hogs. 

Defendants  answered — 1.  By  a  general  denial.  2.  That 
the  written  contract  for  the  delivery  of  hogs  set  forth  in  the 
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second  paiagmph,  was  entered  into  between  the  plaintiff  May  Tenn, 
and  Dobenspeckj  and  that  Newgetiy  the  other  defendant,       ^^"' 
had  nothing  to  do  with  it.     The  answer  was  verified  by  DoBairsPBCK 
affidavit. 

Reply  in  denial  of  the  second  paragraph.  There  was  a 
general  verdict  in  favor  of  the  plaintiff  for  717  dollars.  And 
the  record  shows  that  defendants  moved  for  a  new  trial; 
but  it  does  not  appear  that  the  motion  was  filed,  or  that  it 
was  in  writing.  The  motion  was  overruled,  and  judgment 
rendered  on  the  verdict. 

The  errors  assigned,  relate  alone  to  the  charge  of  the 
Court,  and  its  refusal  to  give  instructions  prayed  for  by  the 
defendants.  As  the  appellant,  in  his  brief,  does  not  notice 
all  the  points  made  by  the  assignment  of  errors,  those  not 
relied  on  in  argument  will  be  considered  as  waived.  See 
Rule  28;  Perkins's  Dig.  722. 

The  defendants  moved  the  Court  to  instruct  the  jury 
that,  "  unless  the  plaintiff  has  proved,  to  the  satisfaction  of 
the  jury,  that  the  defendants  were  partners  in  the  contract 
entered  into  on  the  5th  of  March^  1856,  set  out  in  the  com- 
plaint, they  must,  as  to  that  contract,  find  for  the  defend- 
ants."    This  instruction  was  refused. 

The  defendants  are  charged  as  joint  contractors,  and  the 
evidence,  which  is  all  on  the  record,  fully  sustains  the  charge 
in  the  complaint.  As  to  that  point  of  fact,  there  is,  indeed^ 
no  conflict  of  evidence;  hence  the  ruling  of  the  Court,  so 
far  as  it  relates  to  the  question  raised  by  the  instructioi\, 
'will  not,  though  it  may  be  erroneous,  be  allowed  to  reverse 
the  judgment  As  to  whether  the  instruction  is  or  is  not 
in  the  abstract  correct,  we  make  no  decision. 

At  the  instance  of  the  plaintiff,  the  Court  charged  thus:: 
"  If  the  jury  believe  that  there  was  money  advanced  to  the 
defendants  which  was  unaccounted  for  by  them,  the  plain- 
tiff is  entitled  to  recover  the  same,  with  interest  thereoi^ 
from  the  time  of  the  breach  of  said  contract." 

In  a  late  case  it  was  held,  that  "  when  a  contract  for  the 

sale  of  a  chattel  is  broken  by  the  vendor  failing  to  deliver 

it,  and  the  purchaser  has  paid  the  price  in  advance,  he  may 

elect  to  rescind  the  agreement,  and  recover  the  money  with 
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May  Term,   interest;  but  if  he  elect  to  afBnn  the  contract  and  sue  for 

^^^*      damages,  he  cannot  recover  interest"     Harvey  v.  Myer^  9 

Hjlll       Ind.  R.  391.     Here,  the  vendee  has  elected  to  affirm  the 

Nash.       agreement — ^to  rely  on  it  for  the  recovery  of  damages.     It 

follows  that  the  instruction,  so  far  as  it  directed  the  jury 

to  aUow  interest,  is  erroneous. 

Per  Ouriam. — The  verdict,  it  is  true,  is  general;  but  in 
looking  into  the  record,  the  amount  allowed  by  the  jury  as 
interest  can  be  readily  ascertained;  and  if  the  appelle-e  will 
remit  50  dollars,  as  a  deduction  from  the  recovery,  the  judg- 
ment will  be  affirmed — otherwise,  it  must  be  reversed. 
Costs  against  the  appellee  in  this  Court 
D»  Mossj  for  the  appellants. 
X  Oavin  and  O.  B.  Hard,  for  the  appellee. 


Hall  and  Others  r*  Nash  and  Others.* 

Thb  case  is  the  sequel  to  a  case  between  the  same  parties  reported  in  4  Ind. 
R.  444.  It  was  a  bill  in  chancery  bj  the  appellants  to  recover  a  tract  of 
land.  The  ori^al  pleadings  and  the  facts  of  the  case  (which  see)  are  there 
stated.  In  Jfay,  1855,  subsequent  to  the  rerersal  of  the  decree  in  the  case 
aforesaid,  an  amended  complaint  was  filed,  setting  fordi,  in  addition  to  the 
averments  in  the  original  bill,  that  although  the  deed  was  not  tendered  in 
the  clerk's  office,  yet  the  plaintiffs  fear  that,  in  consequence  of  the  death  of 
the  clerk,  thej  will  not  be  able  to  prove  that  fact;  that  certain  of  the  com- 
plainants, at  the  time  the  deed  should  have  been  tendered,  and  the  763  dol- 
lars paid,  were  infhnts,  and  that  no  demand  was  ever  made  on  them  for  said 
762  dollars,  nor  notice  to  them  given  of  the  tender  of  a  deed,  if  one  was  ten- 
dered ;  that  Nath  obtained  possession  of  the  land  b j  fraud ;  that  neitiier  Reed, 
nor  any  person  for  him,  paid  the  occupying  claimants  the  700  doUars  for  im- 
provements. They  cbdmed  the  right  to  redeem,  or  to  have  the  700  dollars 
with  interest.  They  again  averred  that  Martha  Hall,  and  not  Nath,  paid  the 
762  doUars,  which,  they  say,  was  accepted  by  Be&Ts  agent;  that  Nash  fraud- 
ulently procured  the  deed  to  be  made  to  himself,  instead  of  the  hetrs  of  HaU. 
In  addition  to  his  original  answer  Nakh  answered  that  the  deed  was  tender- 
ed; that,  at  the  time  of  the  tender,  all  the  heirs  except  Geaye  were  minors ; 
that  Gtorge  and  Martha,  the  widow,  were  informed  of  the  tender,  and  the 


*  The  petition  for  a  rehearing  in  this  case  was  filed  on  the  5th  of  Augiui, 
and  oveiruled  on  the  ISth  of  October. 
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■gent  of  Rud  demanded  the  money  of  them,  &c.    He  denied  fhuid,  or  that   May  Term, 
he  paid  the  76S  dollan  for  Martha,  or  that  she  paid  it.    BetU,  in  addition  to        1858. 
his  ibnner  answer,  answered  that  in  1840  he  was  a  minor;  that  he  had  no  ' 


knowledge  of  the  matters  stated;  hnt  that,  from  information,  he  helieyed  '^ 

Natk's  answer  to  he  true.  Beplies  in  denial.  Nash  was  introduced  as  a  wit-  Nabh» 
nets  on  hebalf  of  Betti,  and  testified,  1.  Touching  an  explanation  of  the 
receipt  giyen  for  the  762  dollars.  3.  As  to  the  tender  and  contents  of  the 
deed.  3.  In  regard  to  an  agreement  with  lirs.  Hall  as  to  the  surrender  of 
possession.  Hdd,  that  he  was  not  a  competent  witness  as  to  either  of  the 
points— because,  as  to  the  first  two,  he  was  charged  with  having  frandulenily 
combined,  ftc^with  having  procured  the  transfer  of  the  title  to  himself,  and 
transferring  it  to  his  co-defendant;  and  as  to  the  tliird,  he  was  chaiged  with 
having  occupied  the  premises  jointly  with  his  co-defendant,  and  might  have 
been  jointly  liable  for  rents  and  profits;  hence,  he  could  not  testify  as  to  the 
manner  in  which  possession  was  obtained,  or  the  terms  upon  which  it  was 
held,  or  of  matters  calculated  to  defeat  a  recovery  of  damages  for  poenpa- 
tion. 

APPEAL  from  the  Switzerland  Circuit  Court.  TWdby, 

Hanna,  J. — This  case  was  before  this  Court,  and  an   "^ 
opinion  therein  delivered,  at  the  November  term,  1853  (4 
Ind.  R.  444),  upon  the  facts,  &c.,  in  that  opinion  stated. 
The  decree  was  then  reversed,  and  the  proceedings  subse- 
quent to  the  answers  set  aside. 

At  the  May  term,  1855,  of  the  Circuit  Court,  after  the 
return  of  the  case  from  this  Court,  upon  leave  given,  an 
amended  bill  of  complaint  was  filed,  setting  forth,  in  addi- 
tion to  the  averments  set  up  in  the  original  bill,  that  al- 
though the  said  deed  was  not  tendered  in  the  clerk's  office, 
as  required  by  the  order  of  the  Court,  yet  the  plaintiffs  fear 
that  they  will  not  be  able  to  prove  the  same,  in  consequence 
of  the  death  of  the  then  clerk  of  the  Court;  but  charge 
that  certain  of  said  complainants,  at  the  time  said  deed 
should  have  been  tendered,  and  said  762  dollars  paid,  were 
infants,  and  that  no  demand  was  ever  made  on  them  for 
said  762  dollars,  nor  notice  to  them  given  of  the  tender  of 
a  deed  in  the  clerk's  office,  if  one  was  tendered,  and  that 
Nash  obtained  possession  of  said  land  by  fraud;  that  nei- 
ther Reedf  nor  any  person  for  him,  paid  to  the  occupying 
claimants  the  said  sum  of  700  dollars  for  improvemento. 
They  claimed  the  right  to  redeem,  or  to  have  paid  to  them 
the  said  sum  of  700  dollars,  and  interest.     They  again  aver 
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May  Term,  that  Martha  HaU^  and  not  Nash,  paid  said  762  doUars,  and 
^^^  that  the  same  was  accepted  by  the  agent  of  Reed,  and  that 
Ball  said  Nash  fraudulently  procured  the  dee4  to  be  made  to 
Tff^Mir.       himself,  instead  of  to  the  heirs  of  said  Hallj  &c. 

In  addition  to  his  original  answer,  Nash  filed  his  answer 
to  the  amended  bill — that  the  deed  was  tendered,  &c.;  that 
at  the  time  of  the  tender  of  said  deed,  all  of  said  heirs  ex- 
cept George  and  Elizabeth  were  minors;  that  he  believes 
Elizabeth  to  have  been  of  age.  He  says  it  is  not  true  that 
none  of  said  heirs  were  informed  of  said  tender ;  but  avers 
that  George  and  Martha,  the  widow,  were  informed  there- 
of, and  that  Cochran,  the  agent  of  Reed,  had  demanded 
the  money  of  them;  that  Reed  never  paid  the  said  700 
dollars;  but  does  not  admit  but  that  they  received  the  same 
from  himself  and  CJulp,  as  stated,  &c  He  denies  fraud, 
or  that  he  paid  the  762  dollars  for  Marthoj  or  that  she 
paid  it. 

The  answer  of  Belts  to  the  amended  bill  was  also  filed, 
stating,  in  addition  to  his  former  answer,  that,  during  the 
year  1840  he  was  a  minor,  and  has  no  knowledge  of  the 
matters  stated,  &c.;  but  has  read  the  answer  of  Nash  and 
believes  it  to  be  true  from  information. 

The  complainants  filed  separate  replies,  denying  the 
affirmative  allegations  in  the  said  answers.  Trial  by  a 
jury.     Verdict  and  judgment  for  the  defendants. 

Errors  axe  assigned,  which  will  be  noticed  in  their  order. 

1.  The  Court  erred  in  admitting  Isaac  Nash  to  be  sworn 
and  to  testify  as  a  witness  in  the  cause. 

Nash  was  introduced  as  a  witness  on  behalf  of  his  co- 
defendant,  Betts,  and  his  testimony  was,  first,  in  reference 
to  an  explanation  of  the  receipt  given  for  the  762  dollars, 
on  the  record,  copied  in  the  opinion  in  4  Ind.  R.  444;  se- 
condly, in  regard  to  the  tender  and  contents  of  the  deed, 
&c;  thirdly,  as  to  an  agreement  with  Mrs.  HaU  as  to  the 
surrender  of  possession,  &c  His  evidence  was  objected 
to.     Was  he  a  competent  witness? 

The  second  error  assigned  is,  that  ^^  the  Court  erred  in 
refusing  to  instruct  the  jury  that  they  ought  to  disregard 
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the  testimony  of  said  Nashy^  and  is,  therefore,  involved  in  May  Term, 
the  solution  of  the  first.  1868. 


We  think  the  witness  was  incompetent  to  testify  in  refer-  Hall 
ence  to  either  of  the  points  above  referred  to— as  to  the  Nash. 
fiiBt  two  stated,  because  he  was  charged  with  having  fraud- 
ulently combined,  &c.,  and  procured  the  transfer  of  the  title 
to  himself,  and  with  transferring  it  to  his  co-defendant; 
and  as  to  the  third  point,  he  is  charged  with  having  jointly 
occupied  the  premises  with  his  co^iefendant,  and  may  have 
been  jointly  liable  for  rents  and  profits,  and  he  was,  there-  • 
fore,  not  competent  to  testify  as  to  the  manner  in  which 
such  possession  was  obtained,  or  the  terms  upon  which  it 
was  held,  or  of  matters  calculated  to  defeat  a  recovery  of 
damages  for  such  occupation.  Dearmond  v.  Deannond^  at 
this  term  (1). —  Wood  v.  Coheny  6  Ind.  B.  455.  In  Dean  v. 
TTumUon  and  DuttoUy  which  was  a  suit  against  defendants 
for  entering  the  close  and  cutting  and  carrying  away  the 
timber  of  plaintiif,  Thornton  ofiered  his  co-defendant  to 
prove  that  he  had  purchased  the  timber  of  the  plaintiff 
Meldj  that  he  was  incompetent,  because  the  ^^  proof  which 
would  exonerate  one,  would  necessarily  discharge  the  other, 
provided  it  were  receivable  on  behalf  of  both."  3  Keman, 
266.  The  New  York  statute  is  similar  to  ours,  upon  the 
subject  of  the  competency  of  co-defendants  as  witnesses. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

JC  Sullivanj  for  the  appellants. 

2>.  Kelso  and  P.  L.  Spooner,  for  the  appellees. 

(1)  lOlnd.  B.  191. 
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iDOo.       The   Indianapolis   and  Cincinnati  Railroad  Company 


Thb  Jmdiax'  v.  Klein.* 

Sailbo'b  Co. 

XLBnr.  Action  by  an  employ^  of  a  tBilroad  oompany  against  the  company,  to  recover 
damages  for  an  injary  lecoived  whUst  in  the  employ  of  the  company  as  a 
brakeman,  occasioned  by  the  roughness  of  the  road  and  the  breaking  of  a 
defectiye  axle.  Demurrer  to  the  complaint,  for  the  fifth  statutory  cause,  OTer- 
ruled.  The  objection  was,  that  the  complaint  did  not  negatiye  a  knoidedge, 
by  the  pUintiiF,  of  the  condition  of  the  road  and  machinery.  Edd,  that  this 
was  not  necessary;  that  it  was  matter  of  defense,  which  would  more  pro* 
perly  appear  in  the  answer. 
The  case  of  77^  Indianapolis,  fx.,  Bmlroad  Co,  t.  Looe,  10  Ind.  K.  554,  af- 
firmed. 


Saturday,  APPEAL  bom  the  Shelbp  Ciicait  Cotirt. 

vsjflk^  OJt  ^_i^_  _^ 

Hanna,  J. — This  was  an  action  by  an  employd  of  the 
company,  a  brakeman,  engaged  on  a  passenger  train,  for 
an  injury,  &c«  There  was  a  trial — ^verdict  and  judgment 
for  the  plaintiff  for  2,000  dollars.  New  trial  refused,  and 
motion  in  arrest  overruled.  ^ 

The  first  error  complained  of  is,  in  overruling  a  demurs 
rer  to  the  complaint,  and  in  the  refusal  to  arrest  the  judg- 
ment because  of  the  alleged  insufficiency  of  the  complaint. 

The  complaint  avers,  among  other  things,  that  whilst  so 
^  engaged,  and  whilst  said  train  was  running  at  a  rapid 
rate,  an  axle  of  one  of  the  cars  broke,  and  precipitated  the 
train  off  the  track,  and  then  and  there,  unavoidably  on  the 
plaintiff's  part,  threw  him  between  and  under  said  cars,  be* 
tween  which  his  hand  was  caught  and  crushed,  and  seve- 
ral of  his  fingers  cut  off,  which  has,  &c.;  the  breaking  of 
which  said  axle  was  caused  partly  by  having  the  track  too 
rough,  and  partly  firom  a  defect  in  the  axle;  all  of  which 
was  negligently  and  carelessly  permitted  by  the  defend- 
ants," &c. 

It  is  objected  to  this  complaint  that  there  is  no  averment 
of  a  want  of  knowledge  by  the  plaintiff  of  the  defects  com- 
plained of.     In  other  words,  it  is  insisted  that  the  plaintiff 


*  The  petition  for  a  rehearing  in  tliis  case  was  filed  on  the  S7tfa  of  Jyity,  and 
OTermled  on  the  ISih  of  Ocuher, 
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should,  in  his  complaint,  negative  a  knowledge  or  notice   ^^7  Tenn, 
by  him  of  the  condition  of  the  road  and  machinery.  ^^"* 

We  do  not  think  such  averment  necessary.  It  was  a  Thb  Ihsiav- 
matter  of  defense,  which  would  more  properly  appear  in  Bailbo'd  Co. 
the  answer,  as  it  does,  in  point  of  fact,  in  the  case  at  bcur.      kuuw. 

The  plaintiff  avers  negligence  upon  the  part  of  the  de- 
fendants, to  his  injury.  The  defendants,  by  the  demurrer, 
in  effect,  admit  the  truth  of  the  allegation.  This  would 
be  sufficient,  upon  this  point,  to  entitle  the  plaintiff  to  reco- 
ver, if  no  defense  was  set  up. 

The  demurrer  was  correctly  overruled. 

The  defendants  answered  in  five  paragraphs — 

1.  Admitting  the  employment  and  injury  of  plaintiff,  and 
that  it  was  caused  by  the  cars  being  thrown  from  the  track, 
in  consequence  of  the  breaking  of  a  defective  axle;  but 
averring  that  the  defect  was  unknown  to  the  defendants. 
Denial  to  the  residue  of  the  complaint. 

2.  Admitting  the  injury;  but  averring  due  care  in  con- 
structing the  road  and  furnishing  servants  and  cars,  &c.; 
and  charging  that  said  plaintiff  had  full  knowledge  of  the  , 
condition  of  the  road. 

3.  That  the  engineer  in  charge  of  the  train  ran  the  same 
at  too  great  speed,  and  thereby  carelessly  and  wrongfully 
caused,  &c 

4.  A  general  denial. 

5.  Similar  to  the  second. 

A  demurrer  was  filed  to  all  the  paragraphs  of  the  an- 
swer except  the  general  denial,  which  was  sustained  as  to 
the  third,  and  overruled  as  to  the  other  paragraphs,  to  which 
a  reply  by  way  of  general  denial  was  filed. 

The  counsel  for  the  appellants  states,  in  his  brief,  that  the 
real  question  he  desires  to  present  is,  "  can  a  servant  main- 
tain an  action  against  his  employer  for  an  injury  occasion- 
ed  by  imperfections  in  the  things  which  he  undertakes  to 
opemte  with  and  upon,  if  he  be  fully  advised  of  their  true 
state  and  condition." 

In  reference  to  this  question,  we  have,  at  the  present 
term,  after  a  patient  investigation,  in  the  case  of  the  same 
appellants  against  Love^  come  to  a  conclusion  (1).     With- 
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Mmj  Tenii»   out  doubt,  the  decisions  upon  this  point  hare  not  been  ani* 
^°^'      form  in  the  several  states,  and  in  England;  but  that  arrived 
Thb  Irdiah-  at  by  us,  is,  we  think,  such  as  will  come  as  near  preserving 
t^^o'^.  the  rights  and  intei«st8  of  parties  as  any  other. 

j^i^  Objection  is  now  made  to  an  instruction  given  to  the 

jury;  but  the  point  is  not  reserved  in  such  form  as  wiU,  un- 
der the  decisions  heretofore  made,  enable  us  to  pass  upon 
it     Oarrigtis  v.  Burnett  et  ux.^  9  Ind.  R.  528. 

An  argument  is  made  upon  the  ruling  of  the  Court  in 
sustaining  the  demurrer  to  the  third  paragraph  of  the  an- 
swer; but  as  there  was  no  exception  to  that  ruling,  we  can- 
not examine  its  correctness. 

It  is  assigned  for  error  that  the  Court  overruled  the  mo- 
tion for  a  new  trial*  The  counsel  for  the  appellant  say  no- 
thing upon  the  point  in  their  brief,  and  we  have  not,  there- 
fore, closely  examined  the  testimony  in  reference  to  whe- 
ther it  sustains  the  verdict. 

Per  Cwriam^ — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

Davison,  J.,  was  absent. 

W.  J.  Peaslee,  J.  Ryman  (2),  .^  S,  Scobepy  and  W.  Cum* 
back  (3),  for  the  appellants. 


(1)  lOlnd.  R.  554. 

(2)  Mr.  Ryman f  in  his  brief,  orgaed,  in  snbstanoe,  as  follows: 

The  rei^  question  in  the  case  is,  can  a  servant  maintain  an  action  against  his 
employer  for  an  injury  occasioned  by  imperfections  in  the  things  which  he  un- 
dertakes to  operate  with  and  upon,  if  he  be  fully  advised  of  their  true  state  and 
condition.  It  is  a  forcible,  and,  I  conceive,  an  unanswerable  argument  against 
such  a  claim,  that  no  precedent  for  such  an  action  can  be  found  in  our  books 
of  forms.  Many  branches  of  business  are  extremely  hazardous ;  and  if  such  an 
action  was  maintainable  we  would  not  bo  without  precedents. 

But  the  argument  does  not  rest  solely  on  the  absence  of  authority  in  support 
of  the  demand.  There  are  adjudicated  cases  against  it.  In  the  case  of  FarweU 
T.  The  Betton  and  Woreetter  Raiiroad  Co.,  4  Met.  49,  Shaw,  C.  J.»  in  deliyer^ 
ing  the  opinion  of  the  Court,  says :  "  The  general  rule  resulting  from  consid- 
erations, as  well  of  justice  as  of  policy,  is,  that  he  who  engages  in  the  employ- 
ment of  another  for  the  performance  of  specified  duties  and  services,  for  com- 
pensation, takes  upon  himself  the  natural  and  ordinary  risks  and  perils  inddcnt 
to  tho  performance  of  such  serrices;  and,  in  legal  presumption,  the  compensa- 
tion is  adjusted  accordingly." 

In  the  case  of  Set/more  r.  Maddox,  the  plaintiff  alleged  that  he  was  employed 
at  the  defendant's  theatre ;  and  that  through  the  floor  of  a  stage  over  which  he 
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waa  reqrfred  to  |»aM,  In  the  diBchftige  of  his  dulfos,  there  was  a  hole  which  it    May  Term, 
was  the  duty  of  the  defendant  to  keep  well  fenced  and  lighted,  bat  which  he        1858. 
neglected  to  do,  in  conseqnence  of  which,  the  plaintiff  feU  and  was  injured. 


The  qnestlon  before  the  Conrt  was,  whether  the  relation  of  master  and  serTant  ^^j^^ 
imposed  on  the  fonder  snch  duty.    It  was  held  that  no  snch  dntj  eiusted.  Bailro'd  Co. 
*'The  serrant  is  not,"  said  Colbsxdob,  J.,  "bound  to  enter  the  master's  ser-  ▼• 

rice,  but  if  he  does,  and  finds  things  m  a  certain  state,  he  mnst  take  the  conse-       '^I'lV- 
qnences  of  anythfaig  that  may  occur,  owing  to  sndi  state  of  things."    5  £ng. 
Law  and  Eq.  SM.— 1  Am.  Bailway  Cases,  568,  note. 

In  the  case  of  Rgan  t.  Tke  Cumberland  VcMes  BaOroad  Co,,  the  plaintiff 
sought  to  make  the  company  liable  for  an  injury  sustained  by  him,  by  the 
dumping  of  a  gravel  car  which  had  not  been  hooked.  The  plaintiff  was  in  the 
serrice  of  the  company  when  the  accident  occurred,  as  a  common  laborer,  in 
digging,  and  loading  the  cars,  and  was  on  them,  with  the  assent  of  the  com* 
pany,  going  to  his  wo  A,  but  he  had  nothing  to  do  with  running  them.  It  waa 
adjudged  that  he  could  not  reooTer.  In  the  opinion  given,  the  Court  used  the 
following  language:  ''The  duty  must  therefore  be  alleged  as  that  of  the  de- 
fendants to  the  plaintiff.  In  what  fonn  shall  we  put  it,  or  how  shall  we  define 
it?  Is  it  that,  when  penons  are  employed  to  work  for  others,  the  employers 
are  bound  to  see  that  the  instruments  of  their  work  are,  and  shall  continue  to 
be,  in  a  condition  to  be  used  with  safety?  Then  the  coachman,  the  wagoner, 
and  the  carter,  who  ought  to  know  more  about  the  yehidea  they  use  than  their 
employers  do,  hare  a  practical  warranty  that  they  are  in  good  order,  though 
practically  we  know  that  many  of  them  are  nearly  worn  out;  the  wood-chop* 
per  and  grubber  are  insured  that  their  axe  or  mattoek  shall  not  injure  them  by 
flTing  off  tiie  handle ;  the  engineer,  the  miller,  the  cotton-spinner,  and  the  wool- 
carder  have  a  guarantee  for  the  accident  which  may  befell  them  in  the  use  of 
the  machinery  which  they  profess  to  understand,  and  which  they  ou^t  so  to 
vndentand,  as  to  be  aUe  to  inlbrm  their  employers  when  it  is  out  of  order." 
lirmgston's  Law  Magasine  for  April,  1855.— S3  Penn.  R.  384. 

The  same  principle  was  asserted  by  this  Court  at  the  May  term,  1855,  and 
must  therefore  be  regarded  as  settled  law.  It  follows  that  the  Court  below 
ened  in  oTenmBng  tiie  demurrer  to  the  complaint. 

(3)  Ifiessn.  Seob^  and  Cumbatk,  in  their  petition  for  a  rehearing,  made,  In 
sobstaBce,  the  following  argument: 

1.  Where  several  perMms  are  employed  as  workmen  in  the  same  general  ser^ 
vice,  and  one  of  them  is  injured  through  the  carelessness  of  another,  the  com- 
mon master  of  all  is  not  responsible.  PrietUjf  v.  Fcwkr,  3  Mees.  and  Wels.  1. 
— iSlrip  Y.  The  Eaatem,  fre.,  Raibtag  Co,,  S4  £ng.  Law  and  £q.  Z^^.^FarwM 
V.  Bottom,  irc;  BaUroad  Co.,  4  Met  49.-*-ifiiiTay  v.  South  Car,  Railroad  Co,,  1 
McMuUen,  SSS,'^Broum  v.  Maxwell,  6  Hill  (N.  Y.),  59S.— Cooa  v.  S.  and  U. 
"RaUroad  Co,,  6  Barb.  SSI.— Same  case,  1  Selden,  492,^H<^ee  v.  Wettem  Rail^ 
road  Co,,  S  Cashing,  S70. — Albro  ▼.  Ayawam  Canal  Co,,  6  id,  1b,-^King  v.  Boa* 
Urn,  ^.,  Raikoad  Co,,  9  id.  U^.^GiUehannon  r,  Ston^frook  Railroad  Co.,  10  id. 
Sas.— SKerman  v.  Roch.  and  S^.  Rmkoad  Co,,  15Baib.  574.— AfcMtfaa  v.  Sar, 
and  Waah, RaUr'd Co,,  20id.U9.r^E6nnerY.IU.  Cen.RaUr'd  Co.,  15 HI. B. 550. 
— iZyoii  V.  The  Cumb.  Vol.  RaHr^d  Co,,  S8  Penn.  St  R.  384.— IfcI^dfiM;  v.  fmoa* 
ed,  S  Rfchardson,  455.— CoucA  v.  Simi,  S4  Eng.  Law  and  £q.  77.— fTi^^  r. 
Fox,  36  id.  48e,'^Tammi  v.  WM,  87  id.  S81.— iSAw/cb  v.  Yong,  15  Georgia  R. 
849w— TTutter  v.  BoUing,  SS  Alabama  R.  S94.— Codb  t.  Parham,  S4  id,  31.— 
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Maj  T6im,    Baa$m  y.  Nor.  and  Natk,  SaHroad  Co,,  Sup.  Ct  Coan.,  19  Law  B.  551.— 
i  1858.        ^x^A  ▼•  ^'  O.  and  C.  Railroad  Co.,  6  Loa.  An.  B.  49b.— Mad.  and  Ind.  Rail. 

_ _ ^^^^  Q^  ^  Bacon,  6  Ind.  B.  a05. — ^Bcdfield  on  Bailwayt,  886. 

Ifojm^&c''     ^'  ^^^^^  ^^  Ni"7  to  the  seryant  has  happened  by  reason  of  defective  ma- 

Bailro'd  Co.  chinerj  nsed,  if  the  defects  were  nnknown  to  the  master,  and  which  conld  not, 
▼.  in  the  exercise  of  care  and  skill,  be  known  by  him,  he  is  not  liable  for  snch  xn- 

Klbht.       j,^^     Bedfield  on  Bailways,  887,  note  S,  and  889,  S  6,  note  10.— McMiUan 
▼.  Sar.  and  WM.  RaUroad  Co.,  20  Barb.  U9.—Huhgh  y.  N.  0.  and  C.  Rati, 
road  Co.,  6  Lon.  An.  B.  495. — Keeffan  y.  Wettem  Railroad  Co.,  4  Selden,  175. 
—Noye$  y.  Smith,  28  Vermont  B.  b9.—MeGatrkk  r.  Waaon,  4  Ohio  St.  B.  566. 
^~Mad  River  and  Lake  Erie  Railroad  Co.  y.  Bather,  reported  in  Ju/y  Ko.  of 
Am.  Law  Beg.  534.    In  the  case  last  referred  to,  page  558,  the  Conrt  say: 
"If  there  was  no  neglect  of  dne  and  ordinary  diligence  on  the  part  of  the  com- 
pany, in  furnishing,  or  contioning  the  use  of  the  ears  and  machinery,  and  tbe 
injury  was  caused  by  latent  defects,  unknown  alike  to  the  company  and  to  tiie 
conductor,  and  not  disooyerable  by  due  and  ordinary  diligence  in  the  inspector 
of  the  cars  and  machinery,  it  would  be  a  misadyenture,  falling  among  the  casu- 
alties incident  to  the  business,  and  for  which  no  one  could  be  blamed."    And 
in  MeGatriek  y.  Waton,  4  Ohio  St.  B.,  aboye  cited,  at  page  575,  the  rule  is 
thus  stated :    "  The  general  rule  is,  that  an  employer,  who  proyides  the  madiiii- 
ery,  and  oversees  and  controls  its  operation,  must  see  that  it  is  suitable;  and 
if  an  injury  happen  to  the  workmen  by  reason  of  a  defect  unknown  to  tiia 
latter,  and  which  the  employer,  by  the  use  of  ordinary  care,  could  have  cured, 
then  the  employer  is  liable  for  the  injury."    On  this  question,  this  Court,  at 
its  present  term,  in  tiie  case  of  The  Ind.  and  Cin.  Railroad  Co.  y.  Love,  has 
announced  rules  by  which  it  will  be  governed,  in  substance,  as  follows:    1. 
If  the  lailroad  company  had  notice  of  the  defect,  and  die  servant  had  not,  then 
the  company  is  liable;  and,  2.  If  the  servant  had  notice  of  the  defect,  and  the 
railroad  company  had  not,  then  the  company  is  not  liable.    And  then  the 
Court  say  further:    "And  a  still  more  difficult  question  would  be  presented 
where  both  parties  had  diis  knowledge,  and  Injury  should  result  from  an  ai^ 
tempt  to  operate  the  road.    In  this  latter  instance,  we  tiiink,  the  true  rule  of 
decision  ib,  that  each  party  takes  the  risk,  unless  the  employer  undertakes  to 
give  special  directions  as  to  the  mode  of  operating.  Then,  if  in  following  those 
directions,  injury  should  result,  by  reason  of  adhering  to  such  directions,  li»> 
bility  would  attach."    Agai|i,  in  the  same  case,  this  Court  say:    "The  imper- 
fect connection  of  the  track  might  have  existed  in  consequence  of  internal  and 
invisible  defects  in  the  materials  employed,  ynhidti  had  escaped  the  closest  scru- 
tiny, and  set  at  nangfat  the  exercise  of  the  utmost  care  and  diligence  of  the 
company."    If  this  were  true  in  that  case,  it  Is  impliad  that  it  would  have  been 
a  defense  to  that  action,  and  correctly  too,  as  we  think.  If  the  company  ought 
not  to  be  held  liable,  where  both  parties  knew  of  the  defect-Hhe  servant,  in  that 
ease,  taking  the  risk,  as  above  stated  by  the  Court— for  a  stronger  reason,  cer^ 
tainly,  the  servant  takes  the  risk  where  both  parties  are  ignorant  of  the  defect, 
and  where  it  could  not  have  been  discovered  in  the  exercise  of  due  care  and 
scrutiny.    It  has  been  held,  and  it  seems,  correctly,  too,  that  in  sudi  a  case  the 
master  is  not  liable  for  an  injury  done  to  a  passenger.    The  case  of  IngaXU  v. 
BVU  et  al.,  9  Met.  1,  is  in  point.  At  p.  15  of  this  case  the  Court  say:  "Where 
the  accident  arises  from  a  hidden  and  Internal  defect,  which  a  careful  and  thor- 
ough examination  would  not  disdose,  and  which  could  not  be  guarded  against 
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hy  the  exerciso  of  a  sound  Judgment  and  the  most  yigflant  ovonight,  then  the    May  Term, 
proprietor  is  not  liable  for  the  injury,  bat  the  misfortone  mnst  be  borne  by  the        1858. 
sniibrer,  as  one  of  that  dass  of  injaries  for  which  the  law  can  afford  no  redress 


hi  the  form  of  a  peconiary  recompense/'  aiSli*  'ac*' 

We  claim,  therefore,  ftom  the  foregoing  reasoning  and  authorities,  that  these  Bailbo'd  Co. 
two  propositions  are  made  out:  ▼- 

1.  If  the  injaries,  of  which  the  appellee  in  this  case  complains,  were  occa-       J^lbiv. 
fioned  by  the  negligence  or  wrong  of  his  co-eerrant  (the  engineer  of  the 
tnin),  the  i^ipellant  is  not  liable;  and,  i 

S.  If  sach  injaries  were  occasioned  by  defective  machinery,  of  which  the  rail- 
road company  had  no  knowledge,  and  coold  not  reasonably  hare  had,  the  ap- 
pellant is  not  liable. 

That  there  are  cases  in  which  an  employ^  has  maintained  a  soit  against  his 
master  for  ii^aries  receiYed  in  conseqnenoe  of  the  conduct  of  a  coSmploy^,  we 
admiL  But  theee  cases  will  be  found  to  stand  as  exceptions  to  the  rule,  and 
not  as  indicating  that  ihere  is  no  such  role.  We  hayo  two  cases  in  Indiana^-- 
Gaimwater  r.  The  Mad,  and  Ind.  Railroad  Co.,  5  Ind.  B.  339,  and  FUzpatrkk  y. 
The  N.  A.  and  S.  Railroad  Co,,  7  Ind.  B.  436.  In  the  first  case,  GiUenwater, 
a  carpenter,  iras  passing  oyer  the  road  to  a  place  for  getting  out  some  timbers  ^ 
to  build  a  bridge.  The  Court,  in  substance,  held  that  if  he  had  receiyed  his 
tiyary  from  a  co^^qwnter  the  case  would  then  haye  inyolyed  this  doctrine;  but, 
as  it  was,  they  did  not  feel  called  upon  to  intimate  any  opinion  either  way.  In 
the  F^txpairick  case,  Jndge  DAyiaoir  deliyering  the  opinion  of  the  Court,  says, 
that  the  rule  of  decision  in  that  case  is  plainly  the  same  as  in  the  GiUenwater 
nm  that  the  plaintiff,  "though  a  servant  of  the  company,  was  in  no  respect 
eonnected  with  the  department  of  serrice  in  which  the  engineer  was  engaged, 
BO  more  tfian  waa  GiUenwater"  And  the  distinction  taken  in  these  cases,  is 
repudiated  entirely  in  several  recent  cases.  Bedfield  on  Bailways,  387, 4  4  and 
note  5,  with  the  anthorities  there  cited. — Albro  v.  The  Affawam  Canal  Co.,  6 
Cubing,  7&.—GillMhannm  y.  The  Stonybrook  Railroad  Co.,  10  id.  228.~Coon 
T.  The  S.  and  U.  Railroad  Co.,  6  Barb.  S31. — Same  case  on  appeal,  1  Selden, 
in^^Ryan  v.  Cumh.  Vol.  Railroad  Co.,  23  Penn.  St.  B.  384.—^  Eng.  Bail- 
way  Cases,  b^O.-^Wig^  v.  Fox,  36  Eng.  Law  and  £q.  486. 
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STATE  OF  INDIANA, 


AT  INDIA17APOLI8,  NOYEMBEB  TERM.  1858,  IN  THE  FOETT- 

THIBD  TEAB  OF  THE  STATE. 


Wilkinson  v.  Arnold. 

In  an  actioii  for  maHcioiis  prosecntioii,  the  defendant  ofRned  to  proye,  by  die 
jastioe  before  whom  the  proaecation  vas  inatitiiled,  and  another  witaasa,  that 
he,  defendant,  had  informed  the  justice  of  the  nature  of  the  offense  commit- 
ted by  the  plaintiff,  and  that  he  desired  to  commence  a  prosecution  therefor, 
if  the  same  waa  a  yiolation  of  the  criminal  law  of  llie  state;  whereupon  the 
jnatiee,  after  examining  the  atatute,  by  mistake,  informed  him  that  it  waa  a 
hiroeny,  and  drew  the  affidayit  for  that  crime,  in  good  Mth,  intending  only 
to  charge  the  plaintiff  with  the  offense  described  by  the  defendant.  The  of- 
fense described  to  ihe  justice  was  not  a  felony,  bnt  a  misdemeanor.  Hdd, 
HuA  the  eridenoa  was  admissible  to  determine  the  question  of  malice. 

To  snstain  an  action  for  malidons  prosecotion,  the  prosecution  must  be  ahown 
to  haTe  been  instituted  maliciously  and  without  probable  cause. 

The  want  of  probable  cause  is  not  sufficient  without  malice,  and  vice  versa, 

Maliee  may  be  inferred  from  the  want  of  probable  cause,  as  a  matter  of  fkct; 
but  no  such  inference  arises  as  a  matter  of  law— in  other  words,  the  jury 
may  diaw  such  inference,  if  they  see  proper,  but  they  are  not  bound  to  do  so. 

Any  eridence  tonding  to  show  probable  cause,  or  to  rebut  an  inference  or  proof 
of  malice  is  admissible. 
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Nov.  Tcnn,       APPEAL  from  the  Putnam  Court  of  Common  Pleas. 

^^^^'  WoRDEN,  J. — Action  for  malicious  prosecution. 

WiLKiMsoy       The  complaint  charges  that  the  defendant  below,  TFt/- 

Abvold.     kinsofif  maliciously,  and  without  probable  cause,  instituted 

Monday  ^  prosecution  against  the  plaintiff,  before  a  justice  of  the 

Novtinher  22,    peace,  upon  a  charge  of  the  larceny  of  some  com,  upon 

which  charge  the  plaintiff  was  arrested  and  required  to  give 

bail  for  his  appearance  before  the  justice,  and  that  upon 

the  day  set  for  trial  the  prosecuting  attorney  dismissed  the 

prosecution ;  whereupon  it  was  adjudged  by  the  justice  that 

the  plaintiff  go  thence  acquit  of  said  charge. 

The  defendant  filed  an  answer  of  four  paragraphs,  all  of 
which  led  to  issues  of  fact.  Trial  by  jury,  and  verdict  and 
judgment  for  the  plaintiff  below,  over  a  motion  for  a  new- 
trial. 

The  points  mainly  relied  upon  by  the  appeUant,  WWdnr 
san^  for  the  reversal  of  the  case,  are — 1.  That  the  Court 
rejected  proper  evidence  offered  by  him ;  and,  2.  That  the 
Court  refused  proper  instructions  asked  by  him,  and  gave 
improper  instructions.  Exceptions  were  duly  taken  to  the 
several  rulings  of  the  Court, 

The  com  charged  to  have  been  stolen  appears  to  have 
been  claimed  by  one  John  Wilkinson^  and  also  by  the  plain- 
tiff below,  the  latter  having  taken  it  from  the  stalks  in  the 
field  where  it  was  growing.  The  offense,  on  the  supposi- 
tion that  the  com  belonged  to  Wilkinson^  and  not  to  the 
plaintiff,  could  not  have  been  a  felony,  but  at  most  a  mis- 
demeanor. Vide  2  R.  S.  1852,  p.  446,  §  76.  On  the  trial, 
the  defendant  offered  to  prove  by  John  Wilkinson^  and  also 
by  the  justice  before  whom  the  prosecution  was  instituted, 
that,  at  the  time  the  prosecution  was  commenced,  he  in- 
formed the  justice  that  he  had  detected  the  plaintiff  in 
clandestinely  pulling  and  carrying  away  the  corn  in  ques- 
tion, and  that  he  desired  to  commence  a  prosecution  there- 
for, if  it  was  in  violation  of  the  criminal  law  of  the  state, 
and  that  the  justice,  after  examining  the  statute,  informed 
him  that  it  was  a  larceny^  and  that  thereupon  the  justice 
drew  up  the  affidavit  for  that  crime.     He  further  offered  to 
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prove  by  the  justice,  that  he,  the  justice,  drew  the  affidavit  Not.  Tenn, 
in  good  faith,  intending  to  draw  it  so  as  to  properly  charge       ^^^ 
the  plaintiff  with  the  offense  above  described,  and  none   WiuLivBoir 
other.    This  evidence  was  objected  to,  and  the  objection     Abhou>. 
sustained  by  the  Court. 

We  are  of  opinion  that  the  evidence  offered  was  admis- 
sible, and  should  have  been  received. 

In  order  to  sustain  the  action,  it  is  necessary  that  the 
prosecution  should  have  been  instituted  without  probable 
cause,  and  also,  that  it  should  have  been  done  maliciously. 
The  want  of  probable  cause  is  not  sufficient  without  mal- 
ice, nor  will  malice  suffice  where  there  was  probable  cause 
for  the  prosecution.  Both  malice  and  the  want  of  proba- 
ble cause  must  concur  in  order  to  lay  the  foundation  for  an 
action.  2  Greenl.  Ev.  §  453.  Malice  may  be  inferred  from 
the  want  of  probable  cause,  as  a  matter  of  fact,  but  no  such 
inference  arises  in  a  matter  of  law.  The  jury  may  draw 
8uch  inference,if  they  see  proper,and  probably,in  most  cases, 
would,  but  they  are  not  in  law  bound  to  do  so.  Newell  v. 
DownSj  8  Blackf.  523.  Any  evidence  having  a  tendency 
to  show  probable  cause,  or  rebut  any  inference  or  proof  of 
malice,  is  legitimate.  From  the  whole  case,  it  is  to  be  in- 
ferred that  the  plaintiff  succeeded  in  his  case  upon  the  ground 
that  he  was  prosecuted  for  a  felony,  when  at  most  he  could 
have  been  guilty  of  a  misdemeanor  only.  The  statement 
of  the  facts  to  the  justice,  preparatory  to  the  commence- 
ment of  the  prosecution,  we  think,  may  be  regarded  as  part 
of  the  res  gesta;  and  if  the  prosecution  was  instituted  for 
a  felony  instead  of  a  misdemeanor,  entirely  through  the 
mistake  of  the  justice  as  to  the  legal  character  of  the  sup- 
posed offense,  this  might  well  be  considered  by  the  jury  in 
determining  the  question  of  malice.  As  the  evidence  of- 
fered was  le^timate,  and  as  the  defendant  had  a  right  to 
have  the  effect  of  it  passed  upon  by  the  jury,  the  judgment 
must  be  reversed.  We  do  not  decide  that  the  facts  offered 
would  be  a  bar  to  the  action,  but  simply  that  they  were 
competent  to  go  to  the  jury,  for  what  the  jury  might  deem 
them  worth,  in  determining  the  question  of  malice. 

We  have  not  examined  the  instructions  given  and  re- 
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Not.  Term,   fased,  as  the  judgment  must  be  reversed  for  the  reasons 
^^^*      above  given. 

Per 'Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  reicanded  for  a  new  trial. 
J.  P.  Usher,  for  the  appellant. 
jD.  E.  Williamson,  for  the  appellee. 


Hahoook 

V. 
BiTOHIB. 


•  >•  * 


Hancock  t;.  Ritchie. 

Proceeding  commenced  by  process  of  foreign  attachment  issned  under  tho 
statute  of  1843.  The  affidavit  was  filed  and  the  writ  issued  in  April,  1853; 
but  it  did  not  appear  that  the  writ  was  ever  served  or  returned,  nor  that  H 
was  ever  placed  in  the  sheriff's  hands.  No  piopertjr  was  attached,  no  per- 
son garnished,  nor  were  any  steps  taken  to  bring  the  defendant  into 
Court.  The  record  stated  that  the  writ  issued,  and  contained  a  copv  of  tt. 
Nothing  further  was  done  until  December,  1853,  when  the  defendant  appeared 
and  answered. 

Held,  1.  That  the  statement  that  the  writ  issued  does  not  imply  that  it  was 
placed  in  the  hands  of  the  sheriff  for  service;  that  the  inference  is,  that  it 
remained  in  the  clerk's  office,  as  he  copied  it  into  the  record. 

2.  That  the  action  could  not  be  deemed  to  have  commenced  before  the  deliveiy 
of  the  writ  to  the  sheriff  for  service;  and  henoe,  it  was  not  commenced  until 
December,  1853.  ^ 

3.  That  the  mere  making  ont  of  a  writ,  without  actual  or  constructive  delivery 
to  the  officer  for  service,  was  the  same  as  if  no  writ  had  issued. 

The  provisions  of  the  code,  touching  parties  to  actions,  do  not  interfere  with 
rights,  but  affect  the  remedy  only. 

Where  promissory  notes,  secured  by  collaterals,  were  placed  in  the  hands  of  an 
attorney  for  collection,  and  he  placed  them  in  the  hands  of  others  for  the 
same  purpose,  and  afterwards,  by  a  verbal  contract,  he  purchased  all  the 
client's  interest  in  the  notes,  taking  a  written  assignment  of  the  collaterals : — 

Edd,  1.  That  the  verbal  contract  vested  in  the  attorney  an  equitable  interest 
in  the  notes,  and  no  other  assignment  or  delivery  of  them  was  necessary. 

2.  That  under  the  code,  suit  upon  the  notes  should  be  brought  in  the  name  of 
the  purchaser,  he  being  the  real  party  in  interest. 


Monday, 
November 


APPEAL  from  the  Jefferson  Circuit  Court. 

WoRDBN,  J. — This  was  an  action  by  the  appellant 
against  William  O.  Ritchie  and  Joseph  E.  Southwick, 
upon  two  promissory  notes.  The  case  was  dismissed  by 
agreement  of  parties  as  to  Southunck,  with  an  agreement 
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that  the  notes  shall  be  considered  and  treated  as  if  they  Not.  Tenn, 
were  joint  and  severaL     The  suit  was  commenced  by  for-       ^Q^* 
eign  attachment  under  the  law  of  1843.     The  notes  were    Hakcock 
made  by  Southwick  and  RUchiCj  payable  to  Hancock  and     Ritchie. 
Wheeler^  one  dated  July  27, 1839,  for  357  dollars,  and  the 
other  dated  June  21, 1840,  for  415  dollars,  22  cents.     Seve- 
ral credits  appeared  upon  the  notes. 

The  defendant,  Ritchie^  appeared  and  set  up  for  defense 
1.  That  Hancock  and  Wheelery  before  the  commencement 
of  the  suit,  sold,  transferred,  and  delivered  the  notes  to 
JlSchael  G.  Briffht,  for  a  valuable  consideration,  and  that 
the  plaintiff  had  no  interest  in  them  nor  claim  upon  them 
against  the  defendant.  2.  Payment  by  defendant  to  Han' 
cock  and  Wheeler. 

There  were  other  matters  set  up  for  defense,  but  it  is  un- 
necessary to  notice  them  in  this  opinion. 

Replications  were  filed  in  denial  of  the  above  paragraphs 
of  the  answer. 

Trial  by  the  Court;  finding  for  defendant;  and  judg« 
ment  on  the  finding,  over  a  motion  for  a  new  trial. 

It  appears,  by  a  bill  of  exceptions,  that  the  Court  found 
that  there  was  due  and  owing  on  the  notes,  by  defendant, 
the  sum  of  381  dollars,  18  cents;  but  found  for  the  defend- 
ant on  the  ground  that  the  plaintiff  had  assigned  his  inter- 
est in  the  notes  to  Bright,  and  was  not  the  owner  or  holder 
thereof  when  the  suit  was  brought. 

The  facts  in  the  case  are  substantiaUy  as  follows: 

In  the  month  of  June,  1840,  the  notes  in  suit  were  placed 
in  the  hands  of  Michael  O.  Bright  and  his  partner.  Pitcher j 
as  attorneys,  for  collection,  together  with  two  other  notes 
between  the  same  parties.  The  notes  were  indorsed  in 
blank  at  that  time  by  Hancock  and  Wheeler.  At  the  same 
time  there  were  collaterals  placed  in  the  hands  of  Bright 
and  PUcherj  from  defendants,  indorsed  to  Hancock  and 
Wheeler,  to  an  amount  exceeding  the  aggregate  of  the  four 
notes  left  with  Bright  and  Pitcher.  Suit  was  not  to  be 
brought  on  the  notes  against  defendants  until  instructions 
should  be  given  to  do  so;  but  the  collaterals  were  to  be  col> 
lected,  and  the  proceeds  applied  to  the  payment  of  the  four 
Vol-  XL — 4 
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Not.  Tenn,  notes,  each  party  to  pay  one-half  the  exchange  and  fees. 
■^^"*  They  made  collections  on  the  collaterals  from  time  to  time, 
Hancock  and  remitted  the  proceeds  to  Hancock  and  Wheeler^  during 
BiTCHiB.  the  life  of  Wheeler^  and,  after  his  death,  to  Hancock  alone. 
Afterwards  Bright  and  Pitcher  dissolved  their  partnership, 
and  Bright  became  associated  with  William  M.  Dunn  in 
the  practice  of  law,  taking  into  the  new  firm  the  business  of 
the  old  partnership.  Some  time  after  this  the  partnership 
of  Bright  and  Dunn  was  dissolved,  and  Durm  became  as- 
sociated with  A.  W.  Hendricks,  and  retained  in  his  posses- 
sion and  charge  the  old  business,  and  aU  papers  connected 
with  the  partnership  of  Bright  and  Dunn,  and,  among  the 
rest,  the  four  notes  named.  The  notes  sued  on  remained 
in  the  possession  of  Dunn  and  Hendricks,  and  on  the  6th 
.  of  September,  1851,  Hancock  called  and  took  their  receipt 
for  and  gave  directions  concerning  them.  In  December^ 
1849,  Wlieeler  in  the  meantime  having  died.  Bright  pur- 
chased from  Hancock  all  the  balance  of  his  interest  in  the 
unpaid  claims  against  the  defendants.  This  is  as  he.  Bright, 
understood  it.  At  that  time  there  remained  a  balance  un- 
collected on  the  collaterals,  of  over  600  dollars,  and  he  pur- 
chased that  balance,  together  with  some  other  claims 
against  other  parties,  for  825  dollars,  which  he  then  paid 
Hancock.  On  the  collaterals,  judgments  had  been  rendered 
in  favor  of  Hancock  and  Wheeler,  (with  the  exception  of 
'  one  small  note,)  which  judgments  were  assigned  by  Han' 
cock  to  Bright,  all  of  which  have  since  been  collected,  with 
the  exception  of  one  rendered  against  William  Coppuck, 
in  February,  1842,  for  284  dollars,  18  cents.  Had  all 
the  collaterals  been  collected,  it  would  just  about  have  dis- 
charged the  notes  of  Hancock  and  Wheeler,  together  with 
expenses;  but  in  consequence  of  the  failure  to  collect  the 
judgment  for  284  dollars,  18  cents,  there  was  a  balance 
due,  with  interest,  amounting  to  the  sum  found  by  the 
Court.  Coppuck  is,  and  has  been  since  the  claim  was  left 
with  Bright  and  Pitcher,  utterly  insolvent,  and  nothing  has 
been  made  on  the  judgment.  The  notes  sued  on  were  in 
the  possession  of  Dunn  and  Hendricks  at  the  time  the  suit 
was  brought,  and  were  never  assigned  or  delivered  to  Bright 


OF  THE  STATE  OF  INDIANA.  51 

by  Hancock^  otherwise  than  as  before  stated.     Mr.  BriglU  ^^y.  Term, 
was  not  apprized  of  the  bringing  of  the  suit  until  after  it       •'•^^* 
was  commenced,  but  when  he  was  advised  of  it,  approved     Hjlhcock 
the  proceeding.   It  was  also  proven  that  in  December^  1849,     Bitchib. 
the  plaintiff,  in  a  conversation  with  witness,  in  reference  to 
his  claim  against  the  defendants,  said  that  he  had  got  his 
money;  that  he  was  satisfied;  that  Mr.  M.  G.  Bright  had 
paid  it  to  him.     Perhaps  it  should  be  observed,  that  the  as- 
signment of  the  judgments  on  the  collaterals,  including 
the  judgment  against  Coppuck^  was  without  recourse  in 
law  or  equity. 

On  the  trial,  the  plaintiff's  attorney  filled  up  the  blank 
indorsement  of  Hancock  and  Wheeler  with  an  assignment 
to  Hancock. 

Could  the  suit,  on  the  foregoing  facts,  be  maintained  on 
the  notes,  in  the  name  of  Hancock  as  plaintiff? 

In  order  to  determine  this  question,  it  is  necessary  to  as- 
certain at  what  time  the  suit  was  commenced,  and  whether 
the  proceedings  are  to  be  governed  by  the  code  of  1843,  or 
that  of  1852.  The  proceedings  were  commenced  by  pro- 
cess of  foreign  attachment,  issued  under  the  provisions  of 
the  law  of  1843.  The  affidavit  was  filed  and  the  writ  is- 
sued on  the  16th  day  of  Aprilj  1853.  But  it  does  not  ap- 
pear that  the  writ  was  ever  served  or  returned  by  the  sher- 
iff, nor  that  it  was  ever  placed  in  his  hands,  or  in  any  man- 
ner delivered  to  him.  No  property  was  attached  or  person 
summoned  as  garnishee,  nor  do  any  steps  appear  to  have 
been  taken  to  bring  the  defendants  into  Court,  by  notice  or 
otherw^ise.  The  record  states  that  the  writ  issued^  and  it  is 
copied  into  the  record.  Nothing  further  appears  to  have 
been  done  until  the  26th  day  of  September^  1853,  when  the 
defendants  appeared  and  answered.  * 

Was  the  suit  commenced  on  the  15th  of  Aprils  1853,  or 
not  until  the  appearance  of  defendant  in  September  after-^ 
wards? 

The  statement  in  the  record  that  the  writ  issued^  does 
not,  we  think,  imply  that  it  was  placed  in  the  hands  of  the 
sheriff  for  service.  It  might  have  been  delivered  by  the 
clerk  to  the  plaintiff  or  his  attorneys;  but  the  inference  is, 
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Not.  Tetm,   that  it  remained  in  the  clerk's  office,  as  he  copies  it  into  the 

^^°'      record.     We  are  of  opinion  that  a  delivery  of  the  writ  to 

Hakcook    the  sheriff  for  service,  or  something  equivalent  to  such  de- 

RiTCHis.     livery,  was  necessary,  in  order  that  the  action  might  be 

deemed  to  have  been  commenced. 

In  the  case  of  Carpenter  v.  BuUerfield,  3  Johns.  Cas.  146, 
the  writ  had  been  issued  and  placed  in  the  hands  of  the 
officer,  who  went  to  arrest  the  defendant;  but  the  defend- 
ant avoided  the  arrest  until  he  procured  the  assignment  of 
a  note,  for  the  purpose  of  setting  it  up  as  an  offset  to  the 
plaintiff's  claim.  Held,  that  the  suit  was  commenced  be- 
fore the  note  was  assigned.  This  case  is  made  the  basis 
of  what  is  said  in  reference  to  this  matter,  in  Clark  v.  Red- 
man,  1  Blackf.  379.  In  this  last  case,  the  point  was  not 
whether  the  writ  must  be  delivered  to  the  officer,  but  whe- 
ther the  filing  of  a  declaration  was  the  commencement  of 
the  suit;  and  the  Court  say  that,  "  in  New  York  it  has  been 
decided,  that  the  impetration  of  the  writ,  as  to  every  mate- 
rial purpose,  is  the  commencement  of  the  action"— citing 
the  case  of  Carpenter  v.  Butterfield,  supra* 

In  Branson  v.  Earl,  17  Johns.  63,  it  was  said  by  the 
Court,  that  '^  the  suing  out  of  the  writ  has  been  held,  in 
several  cases,  by  this  Court,  to  be  the  commencement  of 
the  suit;  and  although  there  may  be  some  uncertainty  or 
ambiguity  in  the  term  ^  suing  out  the  writ,'  yet  there  can 
be  no  doubt  that  the  delivery  of  the  writ  to  the  proper  offi- 
cer, or  leaving  it  at  his  house,  as  in  this  case,  for  the  pur- 
pose of  being  executed,  is  to  be  deemed  the  actual  com- 
mencement of  the  suit."  In  Ross  v.  Luiher,  4  Cow.  188,  it 
was  also  held,  that  the  suit  could  not  be  considered  as  hav- 
ing been  commenced  until  the  actual  delivery  of  the  vmt 
to  the  officer,  and  in  Underwood  v.  Tathanij  1  Ind.  R.  276, 
which  was  an  action  of  replevin,  where  a  demand  was  ne- 
cessary before  bringing  suit,  and  none  was  made  until  the 
writ  had  been  delivered  to  the  officer,  it  was  held  that  the 
issuing  of  the  writ  to  the  sheriff,  (thereby  implying  its  de- 
livery,) was  the  commencement  of  the  suit. 

These  authorities,  we  think,  settle  the  question.  As  the 
writ  was  not  delivered  to  the  sheriff  for  service,  we  do  not 
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determine  whether,  if  it  had  been  delivered,  in  a  caee  like  ^ot.  Tenn, 
the  present,  where  it  was  not  served,  no  property  being  at-      J-^^* 
tacbed  and  no  one  summoned  as  garnishee,  and  the  defend-    Hahcook 
ant  not  notified,  the  snit  would  be  considered  commenced,     Bitohis. 
until  the  appearance  of  the  defendant.  % 

The  mere  making  out  of  a  writ,  without  a  delivery  to 
the  officer  for  service,  either  actual  or  constructive,  we  think, 
leaves  the  case,  so  far  as  this  question  is  concerned,  as  if 
no  writ  had  been  issued,  and  the  case  falls  within  the  prin- 
ciple determined  in  the  case  of  The  State  v.  Clairh^  7  Ind. 
R.468. 

We  are  of  opinion  that  the  suit  cannot  be  considered  to 
have  been  commenced  until  the  appearance  of  defendant 
in  September^  1853,  and  that,  therefore,  the  provisions  of 
the  code  of  1852  are  applicable  to  the  proceedings — that 
code  having  taken  effect  May  6, 1853. 

But  it  is  objected  that  the  code  of  1852  did  not,  and 
could  not,  take  away  a  vested  right  of  action;  that  under 
the  old  law,  the  plaintiff  had  a  vested  right  of  action  which 
is  not  taken  away.  It  is  provided  by  1  B.  S.  p.  431,  §  2, 
that  <^  no  rights  vested,  or  suits  instituted  under  existing 
laws,  shall  be  affected  by  the  repeal  thereof,  but  all  such 
rights  may  be  asserted,  and  such  suits  prosecuted,  as  if  such 
laws  had  not  been  repealed." 

We  have  already  seen  that  the  suit  was  not  instituted 
or  commenced  until  after  the  code  of  1852  took  effect.  The 
provisions  of  the  code  in  reference  to  parties  to  actions,  we 
think,  do  not  interfere  with  the  rights  themselves,  but,  like 
limitation  laws,  merely  affect  the  remedy.  They  point  out 
in  what  manner  rights  shall  be  asserted.  They  determine 
in  whose  name,  and  against  whom,  suits  shall  be  brought 
to  enforce  the  rights  of  the  parties.  That  this  may  Ue 
done,  is  settled  in  the  case  of  OraAam  et  oL  v.  The  Staie^ 
7  Lid.  R.  470. 

The  action,  being  governed  by  the  code  of  1852,  must 
be  brought  in  the  name  of  ^^  the  real  party  in  interest."  2 
B.  S.  p.  27.  We  are  of  opinion  that  the  evidence  in  the 
case  shows  that  Bright  was  the  real  party  in  interest,  and 
therefore,  that  the  suit  should  have  been  brought  in  his 
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Not.  Term,  name.  The  evidence  is,  that  in  1849  he  purchased  of  jBToii- 
^•^P'  cock  all  the  balance  of  his  interest  in  the  unpaid  claims 
Havoook  against  the  defendants,  as  he  understood  it.  There  is  no- 
BiTOTis.  thing  in  the  record  to  show  that  he  misunderstood  it.  On 
th#contrary  the  statements  of  the  plaintiff  go  to  corrobo- 
rate the  correctness  of  this  understanding.  He  said,  in 
speaking  of  these  claims,  that  he  had  got  his  money;  that 
Mr.  Bright  had  paid  it  to  him.  It  is  suggested  that  Mr. 
Bright  meant  merely,  that  as  he  had  bought  and  taken  an 
assignment  of  the  collaterals,  one  of  which  proved  to  be 
worthless,  he  would  have  an  equitable  interest  in  the  notes 
to  that  amount,  as  he  understood  it.  But  we  do  not  bo 
understand  the  testimony.  The  collaterals  were  against 
third  parties,  and  in  addition  to  purchasing  them,  he  says 
he  purchased  the  balance  of  Ha/ncocKs  claim  against  the 
defendants.  This  we  understand  to  have  been  a  verbal 
contract,  as  the  written  assignment  only  embraced  the  claims 
against  third  persons  on  the  collaterals.  No  other  assign- 
ment or  delivery  was  necessary  to  vest  in  Bright  an  equi- 
table interest  in  the  notes  than  the  contract  above  men- 
tioned. They  had  already  been  delivered  to  Mr.  Bright 
for  collection,  and,  as  between  him  and  Hancock^  might 
still  be  considered  in  his  possession.  Although  the  notes 
had  actually  passed  into  the  hands  of  other  attorneys  for  col- 
lection, yet  the  relations  of  Ha/ncock  and  Bright  had  not 
changed  at  the  time  of  the  contract  in  question,  so  that  if 
any  delivery  were  necessary  to  vest  the  equitable  titie  to 
the  notes  in  Bright^  that  delivery  had  already  taken  place. 
Bright  would  have  been  responsible  to  Hancock  for  the  mo- 
ney, had  it  been  collected  by  those  into  whose  hands  the 
notes  passed.  Pollard  v.  Rowland^  2  Blackf.  22.  It  might 
^ith  much  plausibility  be  contended  that,  as  the  notes  were 
indorsed  in  blank  by  the  payees  at  the  time  they  were  de- 
livered to  Bright  and  Pitcher  for  collection,  and  as  Bright 
afterwards  bought  them,  having  them  already  in  his  pos- 
session he  would  have  the  right  to  fill  up  the  indorsements 
with  an  assignment  to  himself.  It  does  not  appear  clearly 
whether,  at  the  time  of  Mr.  BrigkPs  purchase,  the  notes 
had  passed  to  his  successors  in  business  or  not,  but  if  they 
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had,  their  possession  would  be  deemed  his,  as  it  was  not  Nov.  Term, 
until  1851,  that  Hancock  called  on  Messrs.  Dunn  and  HetP-       ^^^' 
driekSy  and  gave  directions  concerning  the  notes  and  took   Thb  Mjldi- 
their  receipt  for  the  same.     But  we  do  not  choose  to  place  Bailro'd  Co. 
the  case  upon  the  ground  that  Mr.  Bright  was  the  legal   whxtbbbl 
holder  of  the  notes,  as  we  think  that  at  least  an  equitable 
interest  passed  to  him,  which  made  him  the  real  party  in 
interest,  and  justified  the  finding  of  the  Court  below. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
'  H.  W.  Harrington,  for  the  appellant. 

J.  Sullivan,  for  the  appellee. 


The  Madison,  Indianapolis,  and  Peru  Railroad  Com- 
pany V.  Whitbsel. 

• 

The  proTifiion  of  the  statate  that  when  a  deposition  is  to  be  taken  ont  of  the 
state,  the  clerk  shall,  at  the  request  of  the  party  who  designs  takhig  it,  issne 
a  commission  to  the  officer  designated,  &c.,  is  imperatire;  and  without  such 
commission  the  non-reeident  officer  has  no  authority  to  take  ^e  deposition. 

A  deposition  taken  out  of  the  state  should  he  suppressed,  if  the  notary,  in  his 
certificate,  omit  to  say  whether  or  not  the  adyerse  party  was  present  at  the 
taking. 

The  non-yrodnction  in  evidence,  on  notice,  of  the  books  of  a  corporation,  will 
not  justify  tilie  admission  of  parol  eridence  of  the  fiu^  sought  to  be  proved  by 
the  hooka. 

As  a  general  rule,  an  action,  against  a  carrier,  for  the  loss  of  goods  sent  by  a 
vendor  to  a  vendee,  must  be  brought  in  the  name  of  the  consignee;  for  the 
law  infers  that,  by  the  delivery  to  the  carrier,  the  goods  become  the  property 
of  the  consignee,  and  this  though  the  consignor  pay  the  freight;  bat  where, 
by  agreement  between  the  vendor  and  vendee,  the  goods  did  not  become  the 
property  of  the  latter,  and  he  was  at  no  risk  in  regard  ta  them  until  they 
actually  reached  him,  the  consignor  should  sue. 

APPEAL  from  the  THpton  Court  of  Common  Pleas*  Mondav, 
Davison,  J. — The  complaint  alleges  that  Whitesel,  who 
was  the  plaintiff,  on  the  10th  of  Jawaa/ry,  1854,  at  Tipton^ 
delivered  to  the  Peru  and  Indianapolis  Railroad  Companyi 
seventeen  pair  of  deer  hams,  three  whole  deer,  sixty-five 
rabbits,  and  five  dozen  squirrels,  all  in  good  order,  and,  in 
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Not.  Term,  the  aggregate,  worth  100  dollars,  which  that  company,  for 
^^°'  the  consideration  of  10  dollars,  promised  to  convey  to,  and 
Thb  Madi-  deliver  at,  the  regular  station  in  Cincinnati,  Ohio,  for  i2Ao- 
Railko'd  Co.  denstein  Sf  Co.,  in  as  good  order  as  they  were  when  received, 
WHiraBBt  ^^^  without  any  unnecessary  delay.  Plaintiff  avers  that 
afterwards,  and  before  the  commencement  of  this  suit,  the 
Peru  and  Indianapolis  Railroad  Company  and  the  Madison 
.  and  Indianapolis  Railroad  Compamy  became  consolidated 
into  one  company,  under  the  corporate  name  of  the  Madi- 
son, Indianapolis,  and  Peru  Railroad  Company,  by  means 
of  which  consolidation  the  last-named  company,  who  were 
the  defendants  below,  became  responsible  for  the  payment 
of  all  the  debts  of  the  Peru  and  Indianapolis  Railroad 
Company.  And  further,  it  is  averred  that  the  aforesaid 
property  was  not  conveyed  to  and  delivered  at  the  regular 
station  at  Cincinnati,  according  to  contract,  &c* 

The  defendants  answered  by  a  special  deniaL  The 
issues  were  submitted  to  the  Court,  who  found  for  the 
plaintiff,  and  over  a  motion  for  a  new  trial  there  was 
judgment,  &c. 

The  defendants^  at  the  proper  time,  moved  to  suppress  a 
deposition  taken  before  Conklin,  a  notary,  at  his  office  in 
Cincinnati,  Ohio.  The  deposition  purports  to  have  been 
taken  pursuant  to  notice;  but  no  commission  was  issued 
to  the  officer  before  whom  it  was  taken.  The  motion 
was  overruled,  and  it  was  read  in  evidence. 

We  have  a  statute  which  says  that  where  a  deposition 
is  to  be  taken  out  of  the  state,  the  clerk  shall,  at  the  request 
of  the  party  who  designs  taking  it,  issue  a  commission  to 
the  officer  designated,  &c  2  R.  S.  p.  87,  §  260.  This 
rule  of  practice  seems  to  be  imperative.  The  commission 
to  the  non-resident  officer  is  a  statutory  requirement,  and 
without  it,  he  has  no  authority  to  take  the  deposition. 
But  there  is  another  reason  why  the  motion  to  suppress 
should  have  been  sustained.  The  notary,  in  his  certifi- 
cate, omits  to  say  whether  or  not  the  adverse  party  at- 
tended.   Id.  §  257. 

During  the  trial,  the  plaintiff  produced  one  Newton  J. 
Jackson,  and  by  him  offered  to  prove  the  consolidation  as 
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alleged  in  the  complaint;  and  that  the  defendants  thereby  ^oy.  Term, 
became  liable  for  the  debts  of  the  Peru  and  Indianapolis      ^^^' 
Railroad  Company;  it  being  first  proved  that  due  notice   Thb  Mi.Di- 

*^  HAW      &jf* 

had  been  served  on  the  defendants'  attorney  to  produce  the  bailso'd  Co. 
books  containing  such  act  of  consolidation.     The  parol   yfj^j^j^ 
evidence  thus  offered,  though  resisted  by  the  defendants, 
was  admitted 'by  the  Court. 

No  doubt  the  company's  record  book,  had  it  been  pro- 
duced, would  have  been  received  as  the  best  evidence;  but 
the  point  of  inquiry  is,  was  she  bound  to  produce  it?  The 
code  provides  that  "the  acts  and  proceedings  of  corpora- 
tions may  be  proved  by  a  sworn  copy  of  the  record  of  such 
acts  and  proceedings:  the  oath  shall  be  made  by  the  per- 
son having  the  legal  custody,  and  shall  state  that  such 
transcript  is  a  true  and  full  copy  of  the  original,"  &c.  M, 
p.  93,  §  284.  The  reason  for  this  enactment  may  be  found 
in  the  inconvenience  that  would  result  from  the  removal  of 
such  records,  especially  if  they  were  wanted  in  two  or  more 
places  at  the  same  time.  Their  non-production,  in  this  in- 
stance, vrssy  in  our  opinion,  insufficient  to  authorize  the 
parol  evidence. 

Again,  the  plaintifi^  on  the  trial,  offered  in  evidence  a 
bill  of  lading  which  purports  to  embrace  the  property  de- 
scribed in  the  complaint,  was  executed  by  ah  agent  of  the 
company,  and  is,  in  effect,  as  follows: 

''  Tiptony  January  10th,  1854.  Received  of  David  White- 
selj  in  apparent  good  order,  to  be  transported  on  the  Peru 
and  Indianapolis  Railroad^  the  under-named  articles,  mark- 
ed, &C.,  which  we  promise  to  deliver  without  unnecessary 
delay,  in  like  good  order,  subject  to  the  agreement  now 
made  and  hereinafter  expressed,  for  Rhodenstein  Sf  Co*^  at 
the  regular  station  in  Cincinnati^  on  payment  of  freight  as 
per  tariff  of  said  company,  and  the  presentation  of  this  re- 
ceipt," &;c. 

The  Ck)urt,  over  the  defendants'  objection,  admitted  the 
evidence.  Still  its  admission  cannot  be  assigned  for  error; 
because  the  gromids  of  objection  do  not  appear  to  have 
been  pointed  out  in  the  Common  Pleas.  But  the  appel- 
lant insists  that  the  evidence  thus  admitted  at  once  shows 
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Not.  Term,  that  Whitesel  has  no  right  of  action;  that  the  consignees 
^^^'      named  in  the  contract  are  the  real  party  in  interest;  and 

Tbb  Maoi-  that  they  alone  are  entitled  to  sue  for  the  alleged  breach. 
Bailbo'd  Co.  As  a  general  role,  the  action  against  a  carrier  for  the  loss 

Whitkbbi.  ^^  goods  sent  by  a  vendor  to  a  vendee,  must  be  instituted 
in  the  name  of  the  consignee;  because  the  law  implies  that, 
by  the  delivery  to  the  carrier,  the  goods  became  the  {Nro« 
perty  of  the  consignee,  and  this  obtains  though  the  con- 
signor has  paid  the  carrier  for  the  conveyance  of  the  goods. 
Where,  however,  by  agreement  between  the  vendor  and 
vendee,  the  goods  did  not  become  the  property  of  the  lat- 
ter, and  he  was  not  at  any  risk  in  regard  to  them  until 
they  actually  reached  him,  the  consignor  should  be  the 
plaintiff.  1  Chit.  PL  p.  6. — Green  v.  Clarkey  2  Kernan,343. 
— Griffith  V.  Ingledew^  6  Serg.  and  Rawle,  442- — Bonner 
V.  Marshy  10  S.  and  M.  376. — Angell  on  Canriers,  §  497, 
et  seq. — Everett  v.  TaltuSj  15  Wend.  474.  In  the  record 
before  us,  it  is  not  shown,  either  by  averment  or  proof,  that 
the  goods  remained  the  property  of  the  consignor*  The 
defendants  promised  to  deliver  them  for  JRhodenstein  Sf 
Co.,  at  the  regular  station  in  Cincinnati^  on  payment  of 
freight,  &c.  Hence,  it  must  be  assumed  that  the  property 
in  the  goods  vested  in  the  consignees  upon  their  delivery 
to  the  carriers;  and  that,  for  safe  carriage,  the  contract  is 
between  the  defendants  and  the  consignees,  who  are,  con« 
sequently,  the  real  party  in  interest.    2  R*  S.  p.  27,  §  3. 

As  the  case  stands  upon  the  record,  the  plaintiff,  in  our 
opinion,  has  no  right  of  action;  and  the  judgment  must, 
therefore,  be  reversed. 

Per  Curiam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J,  Green,  for  the  appellants. 
W.  Garver  and  J.  A.  Lewis^  for  the  appellee. 


OF  THE  STATE  OF  INDIANA.  69 

Nor.  Tenn, 

Frtbaroer  v.  Simpson.  loDo. 


Frtbabobb 


A  wager  upon  the  result  of  sn  election  is  illegal,  being  contrary  to  pnblic     giupgox. 
poUcj,  and  the  Courts  will  not  aid  the  winner  to  rocoyer  the  sum  or  thing 
lost  from  the  loser,  nor  will  thej,  if  the  loser  has  Tolnntarilj  paid  it,  enter- 
tain an  action  to  compel  the  winner  to  repay  it. 

Tifte  loter  may  recorer  from  the  stakeholder  the  amonnt  he  has  deposited,  whe- 
ther the  wager  has  been  decided  or  not,  provided  he  demand  the  retnm  of 
the  stake  before  it  has  been  actually  paid  over,  after  the  event,  to  the  win- 
ner. 

In  this  case,  after  the  wager  was  decided,  the  loser  requested  the  stakeholder 
not  to  pay  votil  he  conld  see  the  winner,  as  he  wanted  him  to  receive  certain 
judgments,  in  Uen  of  the  som  won.  Afterwards,  the  winner  demanded  the 
stake,  saying  that  he  wonld  not  accept  the  judgments,  and  the  stakeholder, 
having  no  express  direction  from  the  loser  not  to  do  so,  paid  it.  Heldf  that 
tiie  loser  conld  not  recover  from  the  stakeholder. 

APPEAL  from  the  Fayette  Circuit  Court.  Mondav, 

Davison,  J* — The  appellee,  who  was  the  plaintiff,  sued  -™^"'**^  *^- 
Frybarger  to  recover  a  certain  amount  of  money  deposited 
with  him  as  a  stakeholder  upon  a  wager  on  the  result  of 
the  state  election  for  governor,  on  the  14th  of  October^  1856. 
The  issues  were  submitted  to  a  jury,  and  there  was  a 
verdict  for  the  plaintiff,  upon  which  the  Court,  having  re- 
fused a  new  trial,  rendered  judgment. 

The  facts  are  substantially  these:  The  plaintiff,  on  the 
30th  of  S^tetnber  1856,  deposited  with  the  defendant,  as 
a  stakeholder,  1,000  dollars,  as  a  wager  on  the  result  of  the 
state  election  for  governor,  at  which  election  Ashbel  P.  WU" 
lard  and  Oliver  P.  Morton  were  the  opposing  candidates, 
against  500  dollars  then  deposited  with  defendant  as  such 
stakeholder,  by  one  Robert  Watt.  When  the  several  sums 
were  thus  deposited,  the  plaintiff  and  Wattvreie  both  present, 
and  each  in  the  presence  of  each  other  directed  the  defend- 
ant, if  Wiltard  should  be  elected,  to  pay  the  entire  amount, 
1,500  dollars,  to  WaU^  but  in  case  Morton  was  elected,  he, 
the  defendant,  was  directed  to  pay  the  same  to  the  plain- 
tiff Aft^  the  election  had  occurred,  and,  as  the  result,  it 
had  been  determined  and  become  known  that  Willard  had 
been  elected,  viz.,  on  the  17th  of  October^  1856,  the  plain- 
tiff stated  to  the  defendant  that  he  wished  him  to  wait, 
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Not.  Tom,   and  not  pay  over  the  money  until  he,  plaintifT,  cotdd  see 

^^^*       WaU^  £U»  he  wanted  him  to  take,  in  lieu  of  the  1,000  dol- 

FsTBABosB  lars,  some  old  judgments  which  were  good,  but  slow.   This 

61MP8OV.     was  understood  by  the  defendant  to  be  a  request,  merely, 

and  not  a  direction.     After  this,  on  the  20th  of  October^ 

Watt  called  on  the  defendant,  who  informed  him,  TFo^,  of 

the  plaintifTs  request,  to  which  WaU  replied  that  he  had 

weiited  a  reasonable  time;  that  he  was  unwilling  to  accept 

judgments  in  lieu  of  the  1,000  dollars,  or  any  other  arrange- 

ment  different  from  the  original  terms  of  thq  wager,  and 

thereupon  he  demanded  payment  of  the  whole  amount  de* 

posited.     And  the  defendant,  being  satisfied  as  to  the  re* 

suit  of  the  election,  paid  over  to  the  said  Watt  the  entire 

sum  of  1,500  dollars. 

It  was  proved  that,  after  the  money  had  been  so  paid 
over,  and  about  the  first  of  November^  the  plaintiff  directed 
the  defendant  not  to  pay  over  the  1,000  dollars,  and  that 
afterwards,  and  before  the  commencement  of  this  suit,  he 
demanded  the  same  of  the  defendant. 

The  evidence  being  closed,  the  Court,  of  its  own  motion, 

gave  the  following  instruction:    "If  the  jury  believe  the 

evidence,  they  must  find  for  the  plaintiff  the  amount  by 

him  deposited,  with  interest  from  the  time  he  demanded  it 

•  of  the  defendant." 

Upon  the  subject  of  the  inquiry  involved  in  this  instruc- 
tion, we  have  no  statute.  Hence,  its  correctness  must  be 
tested  by  common-law  rule.  And  in  accordance  with  that 
rule,  it  is  well  settled  that  wagers  upon  the  result  of  an 
election  are  against  the  principles  of  sound  policy,  and, 
consequentiy,  illegal.  Bunn  v.  lUkerj  4  Johns.  436.  And 
being  thus  illegal.  Courts  wiU  not  aid  the  winner  in  the  re- 
covery of  the  wager  from  the  loser,  nor  will  they,  if  the 
loser  has  voluntarily  paid  the  wager,  entertain  an  action  in 
his  favor  to  compel  the  winner  to  repay  it.  Yates  v.  Fooij 
12  id.  i.  In  the  case  just  cited,  it  was  ruled  that,  while 
the  contract  remains  unexecuted,  the  principal  may  recover 
his  money  out  of  the  hands  of  the  stakeholder.  If^  how- 
ever, the  hazard  has  ceased,  and  the  wager  has  been  lost 
or  won  according  to  the  contract,  a  very  different  relation 
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takes  place  between  the  parties:  the  contract,  so  far  as  the  ^^'  Tetm, 
losfer  is  concerned,  is  executed;  no  farther  act  is  necessary,       ^^'^^^ 
or  can  take  place,  on  his  part,  to  give  it  effect,  or  carry  it  Fktbaboer 
into  execution;  and  he  will  not  be  allowed  to  retract  what     Simpsok. 
he  has  done.    But  this  doctrine  does  not,  in  our  opinion, 
accord  with  the  weight  of  authority.     If  the  wager  is  ille- 
gal, the  rule  seems  to  be,  that  either  party,  even  the  loser, 
may  recover  from  the  stakeholder  the  amount  he  has  depos- 
ited, whether  the  wager  or  event  has  been  decided  or  not, 
provided  he  demand  the  return  of  his  stake  before  the  mo- 
ney has  been  actually  paid  over,  after  the  event,  to  the  win- 
ner.   Chit,  on  Cont«  621,  and  authorities  there  cited. 

How,  then,  stands  the  case  at  bar.  After  the  result  of 
the  election  had  become  known,  the  plaintiff  requested  the 
stakeholder  to  wait  and  not  pay  over  until  he  could  see  the 
winner,  as  he  wanted  him,  in  lieu  of  the  amount  won,  to 
receive  certain  judgments  which  were  good,  but  slow.  This, 
it  is  said,  was  enough  to  put  the  defendant  on  his  guard — 
to  induce  him  to  believe  that  if  he  paid  the  money  with- 
out iurther  directions,  he  did  so  at  his  peril.  We  think 
otherwise.  The  terms  of  the  request,  in  effect,  affirmed 
the  contract,  and  [the  plaintiff]  simply  desired  the  privilege 
of  discharging  it  by  the  transfer  of  certain  judgments.  At 
all  events,  there  is  nothing  in  the  request  to  delay  payment,  * 
in  any  respect  calculated  to  induce  the  conclusion  that  the 
plaintiff  thereby  intended  to  avoid  the  fulfilment  of  his  con- 
tract And  the  defendant  having  paid  over  the  money  to 
the  winner,  in  the  absence  of  any  express  direction  not  to 
do  so,  is  not,  in  view  of  the  fetcts  stated  in  the  record,  lia- 
ble in  this  action  (1). 

Per  Oufiatn. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

JC  &  Reidj  for  the  appeUant. 

JB.  F.  Claypool^  N.  Truster j  and  O.  Druslerj  for  the  ap- 
pellee. 

(1)  See  Woodeodt  y.  McQfmn,  atUe,  14. 
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Not.  Term, 

_   ^____  Stipp  v.  The  Statb. 

Stipp  « 

—      J:  Indictment  for  mnrder,  with  a  count  for  muislaiighter.    The  defendant  asked 

the  Court  to  instruct  the  jniy  that  if  they  found  from  the  evidence  that  the 
person  inflicting  the  mortal  wound  upon  the  deceased,  was  gniltj  of  man- 
slaughter only,  and  did  not  find  that  the  defiBndant  inflicted  the  mortal  wound, 
and  it  was  not  proved  heyond  a  reasonable  doabt  that  he  was  present,  aiding 
and  assisting  such  person  in  giving  the  fatal  blow,  the  defendant  could  not 
be  convicted ;  for,  in  law,  there  could  not  be  an  accessory  before  the  fact  in 
a  case  of  manslaughter. 

Hdd,  that  the  instruction  was  calculated  to  mislead  the  jury  in  this,  that  it 
seemed  to  confine  the  aiding,  &c.,  to  the  act  of  ioflicting  the  fiital  blow. 

Qucare,  whether  there  can  be  an  accessory  before  the  fact,  in  a  case  of  man- 
slaughter. 

If  several  persons  be  engaged  in  a  common  illegal  undertaking,  and  one  of 
them  commit  a  homicide,  the  others  may  be  gnilty,  even  as  piincipaU,  of 
whatever  grade  of  crime  it  may  turn  out  to  be,  without  having  actually  as- 
sisted in  inflicting  the  fatal  blow. 

Mondav,  APPEAL  from  the  Parke  Circuit  Court 

Perkins,  J,-*-Indictnient  against  Siipp  for  the  murder  of 
WUlis  Hartj  with  a  count  for  manslaughter.  Trial,  con- 
viction of  manslaughter,  and  sentence  to  ten  years'  hard 
labor  in  the  penitentiary. 

It  appears  that  on  the  night  of  the  commission  of  the 
homicide,  Joseph  Russell^  Willis  Hartj  and  his  son,  (a  young 
'  lad,)  Abraham  Stipp,  one  Spore,  Hiram  Phipps,  and  others, 
were  at  Miller^s  grocery,  in  the  town  of  Montezuma,  Parke 
county,  Indiana;  that  a  game  of  cards  was  played,  at  the 
close  of  which  Russell  treated  the  company — ^twenty  in 
number — ^and  in  paying  at  the  bar,  exhibited  some  twenty- 
five  dollars  in  gold;  that,  from  some  appearances,  Hiram 
Phipps  was  led  to  whisper  to  Russell  that  they  were  in  a 
foul  crowd,  and  had  better  leave,  whereupon  Russell,  Hart 
and  his  son,  and  said  Phipps  withdrew,  and  started  to  go 
to  the  Montezuma  House.  Spore  and  &ipp  followed,  over- 
took them,  and  Spore  insisted  that  Russell  should  go  back 
and  play  again.  He  declined.  Spore  said  he  was  no  gen- 
tleman, &c.  Spore  and  Stipp  returned  to  the  grocery,  col- 
lected a  crowd  and  came  back  to  the  vicinity  of  the  tavern. 
Spore  again  insisted  that  Russell  should  go  back  and  play. 
He  refused.     Spore  abused  and  struck  him.     Stipp  was 
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then  standing  near  Harty  and  simultaneously  with  the  iat-  ^^-  Tenn, 
tack  by  Spore  upon  Russell^  witnees,  Phipps^  was  attacked       •'•^^* 
by  one  of  the  crowd,  and  Hart  was  stabbed  by  another,       Stipf 
and  killed.  Tdte  Statb. 

Slipp  had  insisted  at  the  grocery,  that  witness,  PhippSy 
should  play  with  him,  but  he  had  declined.  The  assault 
was  made  about  ten  o'clock  at  night.  There  was  no  di- 
rect testimony  that  defendant,  Siippy  was  the  individual 
who  stabbed  Hart,  and  the  latter  expressed  the  opinion,  be* 
fore  he  died,  that  Slipp  was  not  the  person. 

We  have  stated  sufficient  of  the  facts  for  the  purposes 
of  this  case. 

The  defendant  asked  the  Court  to  instruct  the  jury  that 
if  they  found  from  the  evidence  "  that  the  person  inflicting 
the  mortal  w^ound  upon  Hart  was  guilty  of  manslaughter 
only,  and  did  not  find  that  the  defendant  Stipp  inflicted  such 
mortal  wound,  and  it  was  not  proved  beyond  a  reasonable 
donbt  that  be  was  present  aiding  and  assisting  such  person 
in  giving  the  fatal  blow,  then  Stipp  could  not  be  convicted; 
for,  in  law,  there  could  not  be  accessories  before  the  fact  in 
cases  of  manslaughter." 

The  Court  refused  this  instruction. 

In  doing  so,  it  is  insisted  the  Court  committed  an  error 

Perhaps  it  may  be  true,  that  in  manslaughter,  as  in  mis-  • 
demeanors,  all  who  are  guilty  at  all  are  principals,  and  that 
there  can  be  no  accessories;  though  the  case  of  Regina  v. 
Gaylardy  40  Eng.  L.  and  Eq.  556,  favors  the  idea  that  there 
may  be  such  before  the  fact;  still,  we  think  the  Court  did 
not  err  in  refusing  the  instruction.  It  was  calculated  to 
mislead  the  jury  in  this,  that  it  seemed  to  confine  the  aid- 
ing, &C.,  necessary  to  constitute  a  principal  in  the  offense, 
to  the  act  of  inflicting  the  fatal  blow,  when  it  was  not  ne- 
cessary to  the  guilt  of  the  defendant  that  it  should  be  so 
limited. 

We  take  it  that  if  the  defendant,  Stipp^  was  engaged 
with  the  person  who  gave  the  blow  which  caused  Harfs 
death,  in  a  common  illegal  undertaking,  he  may  have  been 
guilty,  as  a  principal,  even,  of  the  homicide  committed,  of 
whatever  grade  of  crime  it  turned  out  to  be,  without  hav- 
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Stbubui 

V. 

NoDwivf. 


Not.  Term,  ing  actuaUy  assisted  in  inflicting  the  blow.  If  he  was 
^^^'  watching  at  a  proper  distance,  to  prevent  surprise,  or  to  in- 
tercept aid  to  the  attacked,  or  to  assist  the  one  who  actu- 
ally committed  the  homicide  in  making  his  escape,  &c.,  he 
may  have  been  guilty  as  a  principaL  See  2  Wat.  Archb. 
p.  249,  et  seq. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
X  P.  Usherj  for  the  appellant. 
T.  N.  Rice<i  for  the  state. 


.  •#»^ 


StRUBLE    r.    NODWIFT. 

Complaint  in  sabstance  as  follows:  A,  complains  of  B,,  and  says,  that,  on, 
&c.,  tho  said  B.  did  by  tho  aniawfiil  sale  of  spiritaons  liquor,  at,  &c.,  cause 
the  intoxication  of  C,  a  minor,  &c.,  and  a  son  of  the  plaintiff,  and  in  his 
employment,  whereby,  &c.,  the  plaintiff  was  deprived  of  his  semcea,  &c., 
to  his  great  damage,  to-wit,  500  dollars,  and  the  plaintiff  demands  judg- 
ment, &c.  Htidf  bad  on  demnirer,  both  nnder  the  statute  of  1853,  suppos- 
ing it  to  be  in  force,  and  at  common  law. 

As  a  general  rule,  in  actions  upon  statutes,  the  complaint  most  arer  orexy 
fact  necessary  to  bring  the  case  within  the  statute. 

At  common  law,  the  sale  of  liquor  is  not  unlawful;  nor  is  the  seller  liable  for 
any  improper  use  of  the  article  sold,  at  all  erents,  not  unless  he  sell  it  with 
a  knowledge  that  it  is  purchased  with  intent  to  be  applied  to  such  improper 
use. 

Under  the  statute  of  1853,  supposing  it  to  be  in  force,  the  unlawful  sale  of  li- 
quor would  subject  the  seller  to  a  criminal  prosecution;  and,  hence,  he  could 
not  be  liable  to  vindictiTe  damages  in  a  dril  action. 


^fonday, 
Nm^ember  S9. 


APPEAL  from  the  Warren  Conrt  of  Common  Pleas. 
Perkins,  J. — Civil  action.  Complaint  as  foUows: 
George  JET.  Nodwift  complains  of  Peter  Struble^  and  says, 
that  on  the  twenty-fifth  day  of  December ^  A,  D.,  1855,  the 
said  Peter  Struble  did,  by  the  unlawful  sale  of  spiiitnous 
liquor  at  the  said  county,  cause  the  intoxication  of  Jacob 
Nodwijiy  a  minor,  within  the  age  of  twenty-one  years,  and 
a  son  of  the  said  plaintiff,  and  in  his  employment,  where- 
by, and  by  reason  whereof,  the  said  plaintiff  was  depriyed 
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of  the  services  of  the  said  Jacob  Nodwift  for  a  long  space  Nov.  Term, 
of  time,  to*wity  the  space  of  twenty-four  hours,  to  the  great       ^^°' 
damage  of  the  said  plaintiff — 500  dollars — and  the  said     Btrubub 
plaintiff  demands  judgment  for  that  sum."  NoDwm. 

The  complaint  was  demurred  to  as  not  containing  a 
cause  of  action;  the  demurrer  was  overruled,  and  excep* 
tion  taken. 

Answer  in  denial.  Trial,  and  judgment  for  the  plaintiff 
for  20  dollars  and  costs. 

It  is  doubtful  whether  this  action  was  intended  to  be 
based  upon  the  liquor  law  of  1853,  or  upon  the  general 
principles  of  the  common  law.  Counsel,  in  their  brief,  ar- 
gue it  upon  both  grounds,  without  saying  upon  which  they 
originally  intended  to  rely. 

We  will  examine,  therefore,  whether  the  complaint  is 
sufficient  upon  either. 

1.  Upon  the  statute.  It  is  a  general  principle  governing 
actions  upon  statutes,  that  the  complaint  must  aver  every 
fact  necessary  to  bring  the  case  within  the  statute  sued 
upon.  There  are  three  sections  of  the  act  of  1853,  upon 
either  of  which  counsel  may  claim  an  action  might  be  rest- 
ed, viz.,  the  first,  which  prohibits  any  unlicensed  person 
from  retailing  spirituous  liquor,  except  for  medicinal,  &c., 
purposes;  the  seventh,  which  renders  any  person  causing 
the  intoxication  of  another,  by  the  sale  to  him  of  liquor, 
liable  to  an  action,  where  he  refuses  to  take  care  of  such 
intoxicated  person  till  he  is  able  to  go  home;  and  the  tenth, 
which  authorizes  any  wife,  &c.,  to  sue  for  damages  occa^ 
sioned,  &c.,  by  intoxication,  &c. 

The  complaint,  in  this  case,  is  bad  upon  the  first  section, 
if  an  action  could,  in  any  case,  be  sustained  upon  it  (it  con- 
taining  no  express  authority  for  such  suit  and  enacting  no 
penalty),  for  this  reason,  if  for  no  other,  that  it  is  not  al- 
leged that  the  liquor  was  not  sold  for  medicinal,  &&,  pur- 
poses. The  exception  in  the  statute  is  not  negatived,  and 
there  is  no  allegation  that  the  sale  was  made  for  the  pur- 
pose of  causing  intoxication,  or  with  a  knowledge,  even, 
that  it  was  purchased  to  be  drank  by  the  purchaser. 
Vol.  XL— 5 
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Not.  Term,       The  complaint  is  bad  upon  the  seventh  section,  because 

^^^*      it  does  not  allege  any  refusal  to  take  care  of  the  person  in- 

Stsublb    toxicated,  nor  that  he  was  unable  to,  nor  that  he  did  not, 

T. 

NoDwirr.  in  fact,  go  home,  &c.  It  does  not  aver  a  single  fact  made 
necessary  by  that  section  to  the  support  of  an  action. 

The  complaint  is  bad  upon  the  tenth  section,  as  that 
only  authorizes  an  action  against  a  licensed  retailer.  This 
is  plain  from  the  language  of  that  and  the  succeeding  sec- 
tions. 

Upon  this  branch  of  the  case,  therefore,  it  is  unnecessary 
for  us  to  determine  whether  the  liquor  law  of  1853  is  in 
force  or  not. 

2.  Looking  at  the  case  as  an  action  at  conunon  law,  it 
may  be  viewed  in  two  aspects — 

1.  Upon  the  hypothesis  that  the  law  of  1853  is  not  in 
force.  2.  Upon  the  hypothesis  that  it  is. 

If  it  is  not  in  force,  then,  at  the  date  of  the  sale  of  the 
liquor,  there  was  no  law  forbidding  the  sale.  The  simple 
sale  of  it  was  a  legal  act  And  the  seller  could  not  be  lia- 
ble for  any  improper  use  that  might  have  been  made  of  the 
article  sold,  unless,  at  all  events,  he  sold  it  with  a  knowledge 
that  it  was  purchased  with  intent  to  be  applied  to  such  im- 
proper use.  No  such  averment  is  contained  in  the  com- 
plaint. 

If  the  liquor  law  of  1853  is  in  force,  and  the  defendant 
sold  the  liquor  illegally,  as  is  averred,  he  not  being  licensed 
to  sell,  he  was  liable  to  a  criminal  prosecution  for  such  sale, 
and,  hence,  in  this  civil  action,  could  not  have  been  liable 
to  vindictive  damages.  But  the  Court,  upon  the  trial,  in- 
structed the  jury  that,  in  this  case,  they  might  give  such 
damages;  to  which  instruction  exception  was  taken.  See 
Taber  v.  Huisanj  5  Ind.  R.  322. 

On  this  branch  of  the  case,  therefore,  it  is  not  necessary 
to  decide  whether  the  liquor  law  of  1853  is  in  force  or  not 
Nor,  in  what  we  have  said  in  this  discussion,  do  we  mean 
to  intimate  any  opinion  as  to  whether  an  action  of  this 
character,  can  or  cannot  be  sustained,  at  all,  upon  com- 
mon-law principles. 
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Per  Oitriam. —  The  judgment  is  reversed  with  costs.  Not.  Tenn, 
Cause  remanded,  &c.,  with  leave  to  amend.  ^0^^* 

JL  A.  Chandlery  for  the  appellant.  Thx  Cikoin- 

B,  F.  Chregoryy  JC  Harper^  and  X  R.  M.  Bryant^  tot  the  Bjlilbo'd  Co. 
appellee.  g^^.^ 


<  •  • »  . 


The  President  and  Directobs  of  the  Cincinnati,  Union, 
AND  Fobt  Wayne  Railroad  -Company  v.  Sipe. 

The  light  of  waj  of  «  raflroAd  company  U  snch  an  inteiest  in  real  estate  as 
mnj  not  be  pnt  in  issne  in  tiie  pleadings  of  a  cause  in  the  Court  of  Common 


APPEAL  from  the  Randolph  Court  of  Common  Pleas.  Monday, 
Hanna,  J. — This  was  a  suit  in  the  nature  of  an  action  ^"'^'^"^  ^' 

m 

of  trespass,  commenced  by  Sipe  against  the  company,  in 
wiiieh  he  alleged  that  he  was  the  owner  of  certain  lands, 
and  that  the  company,  by  the  construction  of  their  road 
over  the  same,  had  committed  injuries,  &C.,  to  the  dam- 
age, &c. 

An  answer  containing  Ave  paragraphs  was  filed.  The 
issue  made  upon  the  fifth,  presents  the  question  to  be  first 
setded. 

That  paragraph  averred  that  the  company  had  the  title 
to  the  right  of  way,  through  and  over  said  land,  eighty  feet 
in  width,  as  located^  &c.  The  reply  to  this  paragraph  was 
a  deniaL 

It  is  insisted  by  the  company  that  the  part  of  the  plead* 
ingB  above  stated  put  in  issue  the  title  to  real  estate,  and, 
therefore,  the  Common  Pleas  Court  had  no  jurisdiction, 
under  the  statute.    2  R.  S.  p.  18. 

Perhaps  these  pleadings  do  not  claim  title  to  cui  full  an 
extent  as  might  be  done  under  the  general  railroad  law, 
dec;  but  the  question  is  raised,  whether  the  right  of  way 
for  a  railroad  over  the  lands,  &c,  for  an  indefinite  period  of 
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Not.  Term,  time,  is  such  a  title  as  the  Common  Pleas  Coxut  may  not 

1858,      ^^ 


Tbm  CnroiK-  Chapter  2,  book  2,  of  Black.  Com.,  treats  of  real  proper- 
Bulbo'd  Co.  ty,  and,  in  reference  to  the  several  sorts,  divides  the  same 
SiPK.  ^^  lands,  tenements  and  hereditaments,  and  states  timt 
hereditaments  are  corporeal  or  incorporeal;  and  in  the  next 
chapter,  in  treating  of  such  incorporeal  hereditaments,  un- 
der the  fourth  subdivision,  is  that  of  ways,  or,  ^  the  right 
of  going  over  another  man's  ground."  ^  It  is  an  incorpo- 
real hereditament  of  a  real  nature — a  mere  easement,  en- 
tirely different  from  public  or  private  roads."  2  Bouv.  Diet. 
647.  An  easement  is  a'  liberty  or  privilege  which  one  man 
may  have  in  the  lands  of  another,  without  profit;  it  is  an 
incorporeal  hereditament.    1  Bouv.  Diet.  457. 

The  right  to  construct  and  operate  a  railroad  over  the 
lands  of  the  citizen,  is  often  mentioned  as  an  easement  by 
late  writers  upon  law,  and  in  late  decisions  of  the  Courts, 

An  easement,  then,  of  this  character,  is  at  least  held  by 
a  possessory  title — a  right  to  use  and  occupy  a  certain  por* 
tion  of  the  lands  for  a  certain  purpose.  Redf.  on  Railw. 
127,  note. 

A  somewhat  analogous  statute  has  already  received  a 
construction  by  this  Court,  and  by  that  construction  it  is 
decided  that  the  several  kinds  of  titles  to  real  estate  are 
included  within  its  provisions,  to-wit,  fee  simple,  legal,  equi- 
table, and  possessory.  Anderson  v.  Buchanan  et  aL,  8  Ind. 
R.  122.— Smith  v.  Cronkhite,  id,  134. 

Following  these  principles  and  decisions,  we  are  of  opin- 
ion that  the  title  to  real  estate  was  so  far  put  in  issue  by 
the  pleadings,  as  to  oust  the  Court  of  Common  Pleas  of 

jurisdiction. 

Per  OurianL  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Smithy  for  the  appellants  (1). 

J.  Broton^  T.  M*  Browne^  and  J.  J,  Cheeney^  for  the  ap- 
pellee (2). 

(1 )  Mr.  Smith  cited  the  following  aathorities :  In  Parker  t.  Bussell,  3  BUckf. 
on  p.  414,  the  Ck>Tirt  say  that  the  action  of  trespass  **  does  not,  of  itself,  bring 
the  title  of  land  in  question;  becanse  the  defendant  may  admit  the  title  to  be 
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IB  the  plaintiff,  but  he  may  deny  the  oommiMion  of  the  trespass.    But  if  he    Kor.  Term, 
plead  hberum  tmemmittm,  then  the  title  of  land  most  oome  in  question,  and        1858. 

then  the  justice  of  the  peace  most  stop."    In  Brjfon  ▼.  Blifthe,  4  id.,  at  pp.  "Z — ~ 

S51, 252,  the  Court  say  that  where  the  Court  has  not  jurisdiction  of  the  sub-     ^^'n  ^ 
ject-matter  of  the  suit,  "  neither  a  plea  to  the  jurisdiction,  nor  any  other  plea,  bIilro'd  Co. 
mmld  be  necessary  to  oust  the  jurisdiction  of  the  Court.    The  cause  might         ^y- 
be  dismissed  on  motion ;  and  even  without  motion,  it  would  be  the  duty  of  the 
Court  to  dismiss  it  ex  officio;  for  the  whole  proceeding  would  be  coram  rum  ju- 
dice,  and  utterly  Toid."    See,  also,  MiUer  y.  Snyder,  6  ind.  B.  1 ;  Homer  y. 
Doe,  1  id.  ISO;  WiUiammm  y.  Berry,  8  How.  (U.  8.)  495.    In  this  last  case  it 
was  held,  that  "  where  a  limited  tribunal  takes  upon  itself  to  exercise  a  juris- 
diction which  does  not  belong  to  it,  its  decisions  amount  to  nothing,  and  do 
not  create  a  necessity  for  an  appeal."    The  case  of  Wolcott  y.  Wigton,  7  Ind. 
R.  44,  does  not  conflict  with  the  foregoing  cases ;  for  in  that  case  the  question 
of  title  came  up  incidentally,  while  here  it  is  the  issue. 

A  railroad  is  a  highway,  as  well  as  corporation  or  priyate  property.  The 
Commonweakh  y.  Biee,  Am.  Railw.  Times,  Boston,  Sept,  20, 1855. 

But  the  plaintiff  had  no  right  to  recoyer  upon  the  facts,  waiying  the  ques- 
tion ss  to  jurisdiction.  The  company  entered  under  a  daim  of  right.  This 
entry  and  claim,  made  to  the  exclusion  of  the  owner,  was  on  ouster.  2  Bouy. 
Inst  p.  258,  §4  2355,  2356.— ^trtVi^  y.  Burnet,  11  Pet.  41.  In  Bradstreet  y. 
Huntington,  5  id,  439,  it  is  said  that  "  a  possession  may  be  adyerse  wheneyer 
an  ouster  may  be  presumed;"  and  "wheneyer  the  proof  is,  that  one  in  pos- 
session holds  for  himself,  to  the  eitclusion  of  all  others,  the  possession  so  held 
most  be  adyerse  to  all  others,  whateyer  relation,  in  point  of  interest  or  priyity 
be  may  stand  in  to  the  others."  Sipe  bought  the  land  knowing  that  the 
defendants  were  in  possession  under  clium  of  right.  His  yendor  could 
have  maintained  trespass,  but  he  did  not.  The  alienation  tolled  the  right 
of  entry  because  it  was  not  assignable  (5  Bac.  Abr.  642,  tit.  Leases,  P. — JFXte 
T.  Doe,  I  Blackf.  127),  and  the  defendant  has  color  of  right,  as  well  as  daim, 
against  Sipe,  BeU  y.  Longworth,  6  Ind.  R.  273.  Trespass  will  not  lie  against 
a  party  in  possession,  under  daim  and  color  of  right.  9  Bac.  Abr.  tit.  Tres- 
pass, C.  3.  The  owner  must  first  bring  his  action  and  recoyer  possession. 
Under  our  statute  he  may  recoyer  for  the  trespass  and  mesne  profits — that  is, 
he  may  haye  his  trespass  in  the  same  action ;  but  not  without  his  action  for 
possession,  to  tcy  the  tide  of  the  party  in  possession.  "  To  constitate  an  ad- 
Terse  possession,  a  rightful  title  Is  not  required.  *  #  *  #  *  Whereyer  this 
defense  is  set  up,  tiie  idea  of  right  is  excluded;  the  fact  of  possession,  and  the 
9U0  animo  it  was  commenced  and  continued,  are  the  only  tests.' "  Hearick  y. 
Doe,  4  Ind.  R.  167.  See,  also,  2  Bony.  Inst.  p.  484,  f  2197,  and  Bradstreet  y. 
Huntington,  supra.  And  trespass  will  not  lie  against  a  party  in  adyerse  posses- 
sbn,  though  the  plaintiff  may  haye  the  better  titie  to  the  possession.  If  the 
party  haying  the  better  titie  enter,  the  party  in  possession  may  bring  trespass, 
and  the  plea  of  liberum  tenementum  wUl  put  the  titie  in  issue.  See  the  authori- 
ties summed  up  in  the  second  note  to  Omner  y.  New  Albany,  1  Bladif.  89. 

Touching  the  efi^  of  the  alienation  of  land  after  a  railroad  is  located  upon 
it,  and  before  damages  are  assessed,  the  yendee  haying  notice  of  the  location, 
Mr.  Smith  dted  The  New  Albany  and  Salem  Railroad  Co,  y.  Conndly,  7  Ind.  B. 
32;  tiie  Wayne  County  Turnpike  Co,  y.  Berry,  5  id,  286;  Medler  y.  Hiatt, 
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Not.  Teim,    8  id,  171 ;  and  he  reriewed  tke  case  of  Cutkmeuir.  SmiA,  I  Am,IjKw%tg.  165, 
1858.       oondading  that  it  doM  not  tondi  the  point. 

(2)  Messrs.  Browne,  Brown,  and  Cheeney,  contra,  cited,  S  Bout.  Inst.  \  2908; 
4  id,  4308,  4804;  Gonld's  PL  c  5,  ^  25;  4  Blackf.  161;  5  Ind.  B.  300;  1  id. 
451;  8  id,  580;  1  Am.  Law  Beg.  265  to  279;  Birdr.  The  WOmingtom,  fx., 
BaUroad  Cb.,  ttf.,  number  for  Fe6nitfry,  1856;  1  Am.Bailw.  Oa8ea,48;  2Bo«T. 
Inst.  S  2881 ;  2  Wheat.  Selw.  ITisi  Frins,  1345,  1859;  1  Chit.  PI.  208,  204;  4 
Boav.  Inst.  3604;  6  Blackf.  527;  2  Bonr.  Inst.  S  2196;  4  ind.  B.  56,  62;  2 
GreenL  Cndse,  tit.  31,  Prescription,  f  21 ;  2  Bony.  Inst  S  S197. 
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Duffy  and  Another  v.  Shocket. 

Where  a  contract  in  restraint  of  trade  is  not  general,  hnt  applies  only  to  a  par- 
ticular person,  within  prescribed  and  reasonable  limits,  it  will  be  enforced. 

If  a  person  contract  not  to  start  a  shop  for  the  purpose  of  carrying  on  a  certain 
trade,  within  a  certain  territory,  and  afterwards  he  open  a  shop  for  carrying 
on  that  trade,  without  such  territory,  and  solicit  and  obtain  patronage  within 
it,  he  yiolates  the  contract. 

In  the  absence  of  fraud,  the  parties  to  a  contract,  if  capable  of  contracting, 
will  be  deemed  to  have  determined  the  adequacy  of  the  consideration  fot 
themselyes,  especially  where  the  amount  of  such  consideration  is  left  in 
doubt. 

If  a  person,  by  written  contract,  bind  himself  in  a  penalty  of  1,000  doUars  not 
to  start  a  shop,  &c.,  and  upon  suit  for  a  breach  of  the  contract,  die  specific 
damage  sustained  does  not  pertainly  i^pear,  and  is  difficult  to  be  ascertained, 
the  Court  may  treat  the  1,000  dollars  as  liquidated  damages,  and  not  as  a 
mere  penalty,  if  the  nature  of  the  contract,  riewed  in  the  light  of  surround- 
ing drcnmstances,  admit  of  that  construction. 


Monday, 
NootuMer 


APPEAL  from  the  Fountain  Circuit  Court 
Hanna,  J. — This  was  an  action  by  the  appellants  against 
Shockey^  upon  a  written  agreement  signed  by  the  parties. 
Averment  of  performance  of  the  agreement,  by  the  plain- 
tiffs,  and  failure  to  perform  by  Shockey^  in  this,  that  he  had 
failed  to  pay  300  dollars,  as  by  the  agreement  it  was  pro- 
vided that  he  should. 

An  answer  was  filed,  admitting  the  execution  of  the 
agreement  and  the  non-payment  of  the  300  dollars;  but 
averring  a  breach  of  the  agreement  by  the  plaintiffs,  where- 
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by  the  drfendant  was  discharged  from  the  payment  of  the  ^or.  T«nii, 
300  dollars,  and  claiming,  by  way  of  recoupment  and  coun-      ^^*^ 
ter-daim,  the  sum  of  1,000  dollars  damages.  Dvm 

The  agreement  is  in  the  rec^d,  and  thereby  it  appears  Shocxxt. 
that  the  plaintiflb  sold  the  good  will  of  their  marble,  monu- 
ment, and  grave-stone  shop,  in  Cotdngton,to  the  defendant, 
for  the  sum  of  300  doUars,  for  which  suit  is  brought*  There 
are  also  several  other  stipulations,  to-wit:  That  marble 
was  to  be  furnished  by  the  plaintiiTs,  and  taken  by  the  de- 
fendant, at  fixed  prices,  until  a  certain  time ;  that  the  de- 
fendant was  to  take  the  marble  the  plaintifis  had  left  on 
hand,  after  filling  orders;  that  he  was  to  give  employment 
to  the  agents  of  the  plaintiffs  for  the  time  they  were  en- 
gaged by  the  plaintiffs,  and  at  the  same  wages.  The  plain- 
tiffs bound  themselves  in  the  penalty  of  1,000  doQars  not 
to  start  a  marble  shop  at  any  point  nearer  Covington  than 
Lafayette  or  Terre  Haute^  nor  for  the  same  distance  east 
and  west  of  the  Wabash  river  at  Covingionj  so  long  as 
Shockey^  or  Shockey  Sf  Cb.,  should  carry  on  the  business  in 
Covingiony  tac 

It  is  alleged  in  the  answer,  that  Duffy^  one  of  the  plain- 
tiffs, established  a  shop  at  Lafayette.^  and,  by  himself  and 
agents,  sold  and  delivered  large  amounts,  &c.,  within  the 
territory  named ;  and  that  BiUlandj  the  other  plainti^  took 
contracts  to  a  large  amount,  within  said  territory,  and  pro- 
cured the  work  to  be  done  partly  at  the  shop  of  said  Duffy^ 
and  partly  at  the  shop  of  one  Sewall^  in  Covington^  in  which 
shop  it  is  alleged  he  had  an  interest.  The  answer  is  de* 
nied  by  the  reply. 

The  jury  found  a  verdict  for  defendant  for  700  dollars. 

The  evidence  would  justify  the  jury  in  finding  that  all 
tiie  portions  of  the  answer  above  stated  were  sustained, 
except  the  allegation  that  BUsland  had  an  interest  in  the 
shop  of  SewalL 

There  are  two  questions,  then,  raised  upon  the  instruc- 
tions given  and  refused — First  Whether  there  was  a 
breach  of  the  contract  by  the  plaintiffs.  Second.  If  th^re 
was  a  breach,  what  was  the  measure  of  damages?' 

It  is  insisted,  by  the  plaintifSs,  that  trading  within  the 
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Not.  Term,   interdicted  territory,  in  the  specific  articles  named,  was 

^^^'       not  a  breach  of  the  agreement ;  whilst,  upon  the  part  of 

DuPFY      the  defendant,  it  is  argued  that  the  spirit  of  the  agreement, 

Shockbt.    and  the  evident  intention  of  the  parties,  was  to  leave  the 

defendant  without  the  competition  of  the  plaintiffs,  in  that 

portion  of  the  country  named  in  the  agreement,  in  the 

business  mentioned. 

Formerly,  the  law  was  strict  in  declaring  void,  contracts 
in  restraint  of  trade.  Whether  the  same  strictness  now 
obtains,  as  applicable  to  this  particular  class  of  cases, 
when  many  of  the  reasons  for  the  rule  have  ceased  to 
exist,  is  a  question  we  need  not  now  decide.  It  has  long 
since  been  held  that  where  the  restraint  was  not  general, 
but  applied  to  a  particular  person,  and  within  prescribed 
and  reasonable  limits,  the  contmct  would  be  enforced.  1 
Smith's  Leading  Cases,  181,  side  p. — Beard  v.  DenniSj  6 
Ind.  R.  203. 

We  do  not  see  how  the  defendant  was  to  derive  much 
benefit  firom  the  restriction  for  which  he  had  agreed  to 
pay,  if  the  plaintiffs  were  permitted  to  establish  shops  and 
manufactories  without  the  interdicted  territory,  and  make 
a  business  of  soliciting  and  supplying  customers  within 
that  territory.  Such  acts,  if  followed  up  to  that  extent, 
would,  in  our  opinion,  be  a  breach  of  the  contract.  Tur^ 
ner  v.  Evans^  2  E.  and  B.  512.  The  evidence  was  sufficient 
to  authorize  the  Court  and  jury  to  conclude  that  the  plain- 
tiffs had  made  it  a  business,  within  such  territory,  to  solicit 
custom  and  supply  the  above-named  articles.  It  is,  there- 
fore, not  probable  that  the  Court  and  jury  passed  upon, 
nor  is  it  necessary  for  us  to  decide,  whether  casual  sales 
made  at  the  shop  of  the  plaintiff,  Duffy,  in  Lafayette^  to  a 
customer  residing  within  that  territory,  would  have  been  a 
breach  of  the  contract. 

Whether  the  prescribed  limits  are  reasonable  or  not,  de- 
pends upon  the  kind  of  business  about  which  the  contract 
is  made.  1  Smith's  Leading  Cases,  side  p.  183.  For  this 
business,  we  cannot  say  that  the  limits  here  agreed  upon 
are  unreasonable. 

That  the  public  interest  would  not  suffer  within  those 
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limits^  by  the  interdiction,  is  manifest,  from  the  evidence,   ^ot.  Term, 
which  shows  the  number  of  shops  existing  therein ;  and       ^^^^^ 
whether  such  interest  would  suffer  is  an  important  inquiry.      Dumt 
Beard  v.  Dennis^  6  Ind.  R.  203,  and  authorities. — 1  Smith's    Shockxt. 
Leading  Cases,  183. 

*rAs  to  the  question  of  the  adequacy  of  the  consideration, 
we  are  inclined  to  view  this  as  we  would  any  other  con- 
tract made  by  parties  capable  of  contracting.  They  should, 
in  the  absence  of  fraud,  be  presumed  to  have  determined 
that  point  for  themselves.  6  Ind.  R.  203. — HUchcoj 
Coketj  6  A.  and  E.  439. — Leighion  v.  Wales^  3 
551. — ^15  id.  657.  This  presumption  is  pecul^i^^roper 
in  this  case,  for  the  reason  that  we  are  left  in 
how  much  the  consideration  to  be  paid  by  the|ddEbnda'nt 
was.  In  addition  to  the  300  dollars,  he  was  to 
plaintiffs  from  their  contracts  with  agents — to  whS^mount 
we  are  not  informed — he  was  to  take  the  marble,  carv^ 
\  or  not,  remaining  after  the  completion  of  the  outstanding 
contracts  of  plaintiffs.  The  value  of  the  marble  thus  dis- 
j  posed  of  is  not  given.  He  was  abo  to  buy  of  plaintif& 
I  marble  at  fixed  prices;  but  whether  those  prices  were  ad- 
vantageous to  the  plaintiffs,  or  defendant,  we  are  not  ap* 
prised  by  the  pleadings  or  evidence.  \/ 

Upon  the  question  of  the  measure  of  damages,  it  is  urged 
that  the  word  '*  penalty"  is  the  controlling  word  in  the  con- 
tract, and,  therefore,  the  defendant  should  not,  under  any 
circamstances,  have  been  permitted  to  recover  anything 
exceeding  the  amount  which  the  evidence  showed  he  had 
been  damaged  by  the  breach  of  the  contract.  To  this,  it 
is  answered  that  the  spirit  and  intention  of  the  contracting 
parties,  as  evidenced  by  the  contract,  when  read  by  the 
light  of  surrounding  circumstances,  should  control  in  con- 
struing  that  contract. 

The  instruction  of  the  Court  was  to  the  effect  that,  upon 
the  breach  of  the  contract,  the  1,000  dollars  was  to  be 
viewed  as  liquidated  damages,  and  the  verdict  should  be 
for  that  amount,  less  the  300  dollars,  &c 

The  sum  of  1,000  dollars,  named  in  the  written  agree- 
ment a  penalty,  was  doubtless  inserted  to  secure  the  per^ 
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Mot.  Tern,  fonnaaoe  of  bnt  one  stipnlatioii,  and  that  was,,  that  the 
*^*^  plaintiflh  should  not  start  a  shop,  &c.  The  damages  which 
l>^jvrr  might  resnlt  from  a  breach  of  this  agreement,  coold  not 
be  otherwise  than  imcertain.  Hamiltan  v.  OverUmj  6 
Blaek£  207.  The  plaintiffii  had,  by  the  agreement,  de- 
prived themselves  of  a  certain  right  which  they,  in  com- 
mon  with  others,  possessed,  to«wit,  the  liberty  of  canying 
on  a  marble  shop,  &c,  or  of  making  a  business  of  selling 
certain  articles  within  a  designated  tenritory.  This  right 
they  might  reporchase  at  the  price  of  1,000  dollars;  and 
the  presumption  is,  from  their  acts,  in  resuming  that  right, 
that  they  estimated  it  at  more  than  the  sum  designated  by 
them  in  their  agreement. 

There  is  a  case  reported,  (April  18, 1849,  SaifUer  y.  Fer^ 
guson,  62  Eng.  Com.  Law  R.  716,)  which  is  very  much  in 
point  That  was  a  suit  upon  an  agreement,  by  which 
Sainier  agreed  to  employ  Ferguson  as  an  assistant  surgeon 
and  apothecary,  and  Fergusofij  in  consideration  thereof, 
agreed  that  he  would  not,  at  any  time,  practice  as  a  surgeon, 
&C.,  in  his  own  name,  or  the  name  of  any  other  person,  at 
Macclesfield^  or  within  seven  miles  thereof,  under  a  penalty 
of  500£.  Among  other  questions  in  the  case,  that  of  whe- 
ther  the  sum  mentioned  was  to  be  considered  as  liquidated 
damages  or  not,  was  fully  discussed,  and  it  is  there  said 
by  Wilde,  Chief  Justice,  thai  *^  whether  the  sum  mention* 
ed  in  an  agreement  to  be  paid  for  a  breach,  is  to  be  treated 
as  a  penalty  or  as  liquidated  and  ascertained  damages,  is 
a  question  of  law  to  be  decided  by  the  judge,  upon  a  con- 
sideration of  the  whole  instrument"  It  is  further  said  in 
tiiat  case,  that— ^^  It  would  be  impossible  to  say,  in  such  a 
case,  precisely  what  damage  might  result  from  a  breach  of 
the  agreement:  it  is  not  unreasonable,  therefore,  that  the 
parties  should  themselves  fix  and  ascertain  the  sum  that 
should  be  paid.  And  I  think  we  can  only  give  effect  to 
the  contract  of  the  parties  by  holding  the  500  JC  to  be  liqui- 
dated damages,  and  not  a  mere  penalty,"  &c.  As  to  this 
point  CoTTMAN,  one  of  the  judges,  said:  ^^I  agree  with 
the  Lord  Chief  Justice  that,  although  the  word  <  penalty,' 
which  would  pHma  facie  exclude  the  notion  of  stipulated 
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damages,  is  used  here,  yet  we  must  look  at  the  nature  of  ^o^-  Term, 
the  agreement,  and  the  surrounding  circumstances,  to  see       ^^^*^* 
whether  the  parties  intended  the  sum  mentioned  to  be  a      IHrrvr 
penalty  or  stipulated  damages.     Considering  the  nature    Sbooxkt. 
of  this  agreement,  and  the  difficulty  the  plaintiff  would  be 
under  in  showing  what  specific  damage  he  had  sustained 
from  the  defendant's  breach  of  it,  I  think  we  can  only  rea- 
sonably construe  it  to  be  a  contract  for  stipulated  and  as- 
certained damages.''     To  the  same  effect  were  the  opinions 
of  Cbeswbll  and  Williams,  Judges, 

In  that  case,  Ferguson  bound  himself  ^<  under  a  penalty 
of  500X,^'  not  to  practice,  &c.  In  the  case  at  bar,  the 
pluntiflb  <<  bind  themselves  in  the  penalty  of  1,000  dollars," 
not  to  start  a  marble  shop,  &c.  If,  in  the  case  dted,  the 
sum  named  as  a  penalty  was  correctly  held  to  be  liquidated 
damages,  we  cannot  see  but  that  the  reasons  for  that  deci- 
sion are  folly  as  strong  and  as  applicable  in  this  case.  The 
damages  in  that  case  were  said  to  be  uncertain,  and  diffi- 
cult to  ascertain.  They  are  equally  uncertain,  and  as  diffi- 
cult to  arrive  at,  by  proof,  in  this  case. 

The  view  here  taken,  namely,  that,  in  contracts  of  this 
character,  Courts  should,  in  construing  them,  look  at  the  na- 
ture of  the  agreement  and  the  surrounding  circumstances, 
is  sustained  by  many  authorities  in  this  country.  See  Ibr- 
mar  v.  True,  19  Barb.  (N.  Y.)  106;  Lowe  v.  JVb«,  16  DL 
R.475;  Durst  v.  Swift,  11  Texas  R.  273;  Sedgwick  on 
Damages,  441 ;  Dakin  v.  WiUiams,  22  Wend  201 ;  2  Greenl. 
Ey.  ^  257;  Richards  v.  Edick,  17  Barb.  (N.  Y.)  266.  And 
that  the  word  "penalty"  should  not  conclusively  control 
the  contract,  as  decided  in  the  case  of  Sainter  v.  Fetgusonj 
above  cited,  is  sustained  by  many  authorities.  2  GreenL 
Ev.  supra. — 17  Barb,  supra^ — 2  Story's  Eq.  §  1318. 

We  therefore  conclude  that,  under  the  peculiar  circum- 
stances of  this  case,  the  amount  name4  should  be  consid- 
ered as  the  measure  of  damages  agreed  upon  by  the  par- 
ties. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent. 
damages  and  costs. 
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Sbockbt. 


&  A.  Huffy  Z.  Bairdj  and  J.  M.  La  Ruej  for  the  appel- 
lants (1). 

D.  W.  Voorheesj  for  the  appellee  (2). 

(1)  Counsel  for  the  appellants  submitted  the  following  argument: 
The  Circuit  Court  instructed  the  jury — 

1.  That  if  the  appcUanta,  or  either  of  them,  by  themselrei  or  agents,  while 
traveling  through  the  interdicted  teiritory,  had  contracted  the  sale  of  maiUe 
ware  to  inhabitants  thereof,  to  be  supplied  from  the  shop  of  the  appellant, 
Duffy,  at  Lafayette,  or  elsewhere,  thej  thereby  committed  a  breach  of  that  pro- 
Tision  of  the  agreement  sued  on,  which  obligated  them  in  the  penalty  of  I.OOO 
dollars  not  to  start  a  marble  shop  at  any  point  nearer  Covington  than  Tenr9 
Haute  or  Lafayette,  It  was  not  essential  to  constitute  a  breach  of  that  proTi- 
sion  of  the  agreement,  that  the  appellants  should  hare  started  a  shop  widiin 
the  territory  interdicted. 

2.  That  if  the  appellants  committed  a  breach  of  that  proviaion  of  the  agree> 
ment,  the  appellee  was  entitled  to  recoycr,  on  account  thereof,  1,000  doUan, 
without  reference  to  the  damages  actually  sustained. 

These  instructions  were  properly  excepted  to  by  the  appellants,  and  are  the 
errors  complained  of. 

I.  It  is  not  necessary  to  enter  into  an  elaborate  argument  to  proTO  that  the 
first  proposition  charged  by  the  Court  is  erroneous.  The  agreement  of  the 
parties,  to  the  construction  of  which  it  has  exclusive  reference,  is  not  enigmati- 
cal. The  appellants  sold  to  the  appellee  the  good  will  of  their  shop  in  Cov- 
ington, and  bound  themselves  not  to  start  another  shop  within  a  specified  terri- 
toxy,  so  long  as  the  appellee  might  continue  in  that  trade  in  Covington.  The 
clear  intention  of  the  parties  was,  to  give  the  appellee  the  benefit  of  the  local 
custom  of  the  shop,  the  good  will  of  which  was  sold,  and  to  rid  him  of  the 
competition  of  the  appellants,  as  proprietors  of  a  rival  shop,  in  the  same  locality. 
The  insignificance  of  the  consideration,  300  dollars,  fkyora  this  construction. 
It  was  assumed,  by  the  Circuit  Court,  that  the  sale  of  the  good  will  of  a  shop 
implies  an  interdiction  of  that  particular  trade  by  its  former  proprietors,  within 
the  prescribed  territory.  But  see,  contra,  Beard  v.  Dennis,  6  Ind.  R.  200,  wheie 
it  is  said  by  the  Court  that  no  contract  in  restraint  of  trade  is  implied  from  the 
mere  sale  of  the  good  will  of  a  business.  Contracts  in  reatraint  of  trade  are 
not  iavored  by  the  law,  and  hence,  are  strictly,  not  liberally,  construed.  We 
are  not  without  an  authority  directly  bearing  upon  the  question  under  consider- 
ation. In  Thomas  v.  Miles,  23  Ohio  R.  274,  the  parties  had  been  partners  in 
trade,  dealing  in  fimcy  goods,  cabinet  makers'  trimmings  and  fumishinga,  &c, 
in  Cincinnati.  On  the  11th  of  August,  1849,  the  parties  dissolved  their  part- 
nership, and  TTionuu  purchased  the  interest  of  Afiies  in  the  partnership  asaets, 
in  consideradon  whereof  Miles  agreed  that  "he  would  not«  at  any  time  within 
five  years,  enter  into  or  be  concerned  in  the  same  trade  in  Cincinnati"  The 
plaintiff  alleged,  in  his  complaint,  that  Miles,  within  five  yean,  and  before  tiie 
commencement  of  his  suit,  entered  into  and  was  concerned  in  the  same  trade 
in  the  city  of  Cincinnati,  upon  which  allegation  issue  was  taken  and  a  trial  had, 
which  resulted  in  a  judgment  for  the  defendant.  In  the  opinion  delivered  in 
the  Supreme  Court  in  this  case,  the  following  language  is  held:    "It  appears 
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tint  JftZet,  floon  alter  the  distolntion  of  the  paitnenhip,  left  Cincinnati^  and    Not.  Term, 


went  to  reside  at  TVenton,  in  New  Jeney,  Before  learing,  or  when  hack  on  a 
Ti$tt,  he  made  an  arrangement  with  some  cabinet  makers,  and  an  omnibns  ' 
mannfartarer,  and  seyeral  friends  and  acquaintances  of  bis,  to  fnmish  them 
eertain  articles  needed  in  this  line  of  business,  saying  that  he  should  be  fie- 
qoentlj  in  New  York  and  PkUaddphia^  and  wonld  bny  them  there,  and  fnraish 
tfaem  lower  than  they  conld  be  bought  in  Cincinnati.  Under  this  arrangement, 
■ereral  bills  of  goods  were  bought  and  furnished  accordingly.  Now,  what  was 
tiie  object  of  tills  stipulation  in  the  agreement?  Unquestionably  to  aToid  the 
eompetitionofariTal  establishment  at  dncinnoH,  It  did  not,  upon  anyfiiir 
interpretation,  prohibit  Miles  from  pnrsuing  the  business  elsewhere,  and  deal- 
ing with  customers  residing  in  dneinnati.  It  has  relation  alone  to  the  locality 
'vriiere  the  business  is  pursued,  and  where  the  establishment  might  be  found  by 
any  person  desirous  ^f  purchasing  the  goods  that  were  kept  for  sale.  He  shall 
not  enter  into,  or  be  concerned  in,  the  business  'within  the  dtj  of  Cincinnati.' 
To  speak  of  a  A^  York  merchant  selling  goods  to  Cincinnati  customers,  as 
engaged  in  business  at  Cincinnati,  would  be  such  an  obyious  impropriety  as  to 
arrest  the  attention  of  the  least  obserring;  while  such  an  extension  of  the  lan- 
guage of  a  contract  which  the  law  prima  facie  regards  as  opposed  to  public 
policy,  and  under  the  most  farorable  circumstances  barely  permits,  but  nerer 
eoconrages,  would  be  altogether  inadmissible."  The  case  at  bar  is  a  stronger 
one  dian  the  Ohio  case;  for  in  the  latter  case,  the  defendant  had  agreed  "not 
to  be  concerned  in  the  same  trade"  within  the  interdicted  limits,  whereas,  in 
the  case  at  bar,  the  appellants  only  obligated  themselves  "not  to  start  a  shop 
within  the  interdicted  territory." 

n.  The  Circuit  Court  clearly  erred  in  charging  the  jury  that  if  the  appel- 
lants had  committed  a  breach  of  that  prorision  of  the  agreement  which  obli- 
gated them  "in  the  penalty  of  1,000  dollars  to  not  start  a  marble  shop  at  any 
point  nearer  Cocington  than  Terre  Haute  or  Lafatfette/'  the  appellee  was  entitled 
to  recover  1,000  dollars,  without  reference  to  the  damages  actually  sustained. 
The  thousand  dollars  to  be  paid,  in  the  event  of  a  breach  of  the  agreement  by 
the  appellants,  is  designated,  eo  nomine,  as  a  penalty — the  consideration  of  the 
pfomfee,  for  a  breach  of  which  the  thousand  dollars  was  to  be  paid,  and  the 
sale  of  the  shop  was  only  three  hundred  dollars ;  and  besides,  if  the  Circuit 
Court  correctly  construed  the  agreement,  that  breach  might  happen  upon  the 
selling  of  a  single  stone,  through  inadvertence,  in  which  case  the  damages  sus- 
tained would  be  merely  nominal.  Whether  a  sum  certain,  mentioned  in  an 
agreement  to  be  paid  by  a  party  upon  his  doing,  or  omitting  to  do,  a  certain 
act,  is  to  be  regarded  as  a  penalty,  or  ns  liquidated  damages,  is  a  question  of 
intention  to  be  gathered  from  all  the  provisions  of  the  agreement.  The  adju- 
dicated cases  fiimish  us  with  many  rules,  which  may  serve  as  valuable  guides, 
in  ascertaining  that  intention.  1.  It  is  a  rule  of  great  universality,  both  in 
England  and  America,  that  such  sum  is  to  be  regarded  as  a  penalty,  whether 
ao  designated  or  not,  unless  the  intention  of  the  parties  to  the  contrary  is  clearly 
BanilBsted.  In  Tagloe  v.  Sandiford,  7  Wheat.  13,  Mabshall,  C.  J.,  said: 
*'In  general,  a  sum  of  money,  in  gross,  to  be  paid  for  the  non-performance  of 
an  agreement,  is  considered  as  a  penalty,  the  legal  operation  of  which  is  to 
eover  the  damages  which  the  party,  in  whose  fkvor  the  stipulation  is  made, 
may  have  sostained,  from  the  breach  of  tlie  contract  by  the  opposite  party.  It 
will  not,  of  course,  be  considered  as  liquidated  damages;  and  it  will  be  incnm- 
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Hot.  Tom,  bent  oa  the  party  who  dabas  them  as  such,  to  show  that  thej  were  so  oonoid- 
1856.       ^^^  by  the  contracting  pordeB."    2.  It  is  also  a  role  very  generallj  acted 

" —  apon  by  the  Coarts,  that  where  sach  sam  is  reserved,  eo  nomtM,  as  a  penalty, 

Umx  <(.^  will  be  so  viewed  by  those  wbose  duty  it  is  to  interpret  the  oontnM^" 
Sbockxt.  Eamik<m  v.  Overton,  6  Blackf.  206.  Upon  this  subject  Bfr.  CKtitfy  says:  "Even 
where  a  certain  sum  is  agreed  "to  be  paid  in  performance  of  a  certain  act  (aa 
disclosing  a  secret  or  invention),  yet,  if  it  be  reserved  as  a  penalty,  by  that 
name,  each  som  cannot,  in  general,  be  viewed  as  liqnidated  dainages--tfae 
introdnction  of  the  word  'penalty,'  per  ae,  evincing  a  contrary  intention/' 
Chitty  on  Contracts,  867,  5  Am.  from  3  Load.  ed.  In  the  above  died  case  of 
Tajfloe  V.  Sandififrd,  BiIabbhall,  C.  J.,  speaking  to  this  subject,  said:  "Mnch 
stronger  is  the  inSarence  In  favor  of  its  being  a  penalty,  when  it  is  expressly 
reserved  as  one.  The  parties  diemselves  denominate  it  a  penalty;  and  h 
wonld  require  very  strong  evidence  to  authorise  the  Court  to  say  diat  their 
owa  words  do  not  express  their  own  intention.  These  writings  appear  to  have 
been  drawn  upon  great  deliberation ;  and  no  slight  conjecture  would  justify  the 
Court  in  saying  that  the  parties  were  mistaken  in  the  hnport  of  tlie  terms  they 
have  employed*"  The  word  penalty,  alike  in  legal  and  common  parlance,  has 
a  marked  and  well  defined  meaning,  antipodal  to  that  of  liquidated  damagce. 
So  rigorously  has  this  rule  been  observed  by  tfie  Courts,  that  the  books  flir- 
nish  soaroely  a  case  where  a  sum  reserved  as  a  penalty,  has  been  construed  to 
mean  liquidated  damages;  whereas  the  cases  are  num^ous  where  a  sum  re- 
served as  liqnidated  damages,  in  haae  verba,  has  been  construed  to  be  a  penalty, 
and  this  to  prevent  usury  and  oppression.  3.  "Where  a  sum  of  money,  wlie- 
ther  in  tiie  name  of  a  penalty  or  otherwise,  is  introduced  in  a  covenant  or  agree- 
ment, merely  to  secure  tibe  enjoyment  of  a  collateral  object,  the  enjoyment  of 
the  object  is  considered  as  the  prindpal  intent  of  the  deed  or  contract^  and  the 
penalty  only  as  accessory,  and  therefore  only  to  secure  the  damage  really  in* 
corred."  This  rule  of  construction  is  laid  down  by  the  reporter,  in  a  note  to 
the  case  of  BarUm  v.  Glover,  1  Holt,  43;  8  Eng.  Com.  Law,  19.  The  numer- 
ous reported  cases  upon  this  suljject  inoontestibly  prove  that  this  nde  has  been 
very  generally  adopted  by  the  Courts.  As  an  iUustration,  see  Ootrpenier  v. 
LoMart,  1  Ind.  B.  434.  4.  Where  the  sura  reserved  as  a  security  for  the  pei^ 
formaace  of  an  agreement  will,  in  case  of  a  breach  of  the  agreement,  be,  in 
some  instances,  too  large,  and  in  others  too  small  a  compensation  for  the  in- 
jury thereby  occasioned,  that  sum  is  to  be  considered  a  penalty.  Per  Bailxt, 
J.,  in  Dtwie  v.  Penbm,  6  Bam.  and  Cress.  216.  This  rule  is  the  result  of  that 
policy  of  tiie  law  in  which  our  usury  laws  take  their  origin,  and  addresses  it- 
self to  the  case  under  consideration  witii  significant  force.  According  to  the 
Qonstruction  given  by  the  Circuit  Court  to  the  contract  between  the  parties, 
the  sale  by  the  appellants  of  a  single  stone,  through  inadvertence,  to  a  dtiaea 
of  the  interdicted  territory,  would  have  constituted  a  breach  of  it.  Admitthig 
that  the  facts  proved  amounted  to  a  breadi  of  the  agreement  on  the  part  of  the 
iq>pe]]ants,  according  to  the  evidence,  the  damages  saflFered  by  the  appellee 
were  not  over  200  dolhus.  He  should  not  be  permitted  to  recover  a  som  so 
grossly  disproportionate  to  that  damage  as  1,000  dollars. 

(2)  BCr.  Voorkeet,  contra. 

1.  The  ease  of  Beardr.  Dennis,  6  Ind.  B.  200, is  against  the  appellants, aad 
•o  are  tiie  authorities  then  died-- especially  MOeheU  v.  BofnoUk,  reported  at 
length  hi  1  Am.  ed.  Smith's  Leadmg  Cases,  side  p.  172.    In  Bepordr.  Dennie, 
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fire  propositions  are  laid  down,  which  will  snstafai  the  TalMitjr  of  the  oontisct    Not.  TenOj 
in  Ais  ca«j.  1858. 

2.  Where  a  ''specific  pecnniary  payment  is  secnred  by  a  larger  sun/'  that 
iiun  is  to  be  regarded  as  a  penalty,  eren  tiiongh  the  term  ''liquidated  dam- 
ages^ is  vsed.  6  Bla^f.  i06.  Bat  where  a  svm  of  money  is  menHoned  as  a 
gam  certain,  to  secare  damages  wholly  oneeitain  in  their  natare;  and  where, 
from  their  natare,  they  eoold  not  well  be  ascertained  by  eridence,  and  the  con* 
tract  has  been  nsade  onderstandingly,  and  without  frand— tiien  tiiat  snm  ftir- 
iilsbes  tlM  oalj  measare  of  damages,  and  the  Coorts  haTe  no  ri^t  to  interfere. 
Id.  S07.  In  CarpmUer  y.  Loekkari,  cited  l^  tho  appellaats,  the  Ibllowing  lan- 
gntge  occurs:  "Some  of  the  rales  ibr  determining  whether  a  sam  shall  be 
considered  a  penalty  or  liquidated  damages,  are  well  settled.  They  are  staited 
with  precision  in  EamUtan  y.  Ooertm,  6  Blackf.  SOS,  and  the  cases  establishing 
them  are  there  cited.  One  of  those  roles  we  onderstaad  to  be,  that  wliere  an 
sgxeement  contains  yarioos  stipolhtlons  of  difiierent  degrees  of  importance,  the 
damages  for  the  breadi  of  some  of  which  would  be  certain,  and  the  otiieni  un- 
oeftBin,aiid  a  laige  som  is  expressed  ia  die  agreement  as  payable  on  the  breach 
of  any  of  the  stipuktionB,  such  sum  is  always  to  be  regarded  as  penalty,  and 
Bot  liquidated  damages.  This  case  fidls  cleoily  within  the  rule."  1  Ind.  B. 
442, 443.  But  this  is  not  sadi  a  case.  Here,  there  is  but  one  stipulation,  the 
damages  for  the  breach  of  which  must  neeessarfly  be  of  the  most  uncertain  na- 
tne.  Inthecaseofi>aAmy.  VFtXeioaM,  17  WeBd.447,  citedinllnd.  B.445, 
the  hetB  were  sfanHar  to  those  of  this  case.  This.  Court  has  i^»proyed  the  ml- 
mg  in  that  case.  There,  it  is  said  that,  "Where  the  pUdntiffgaye  8,000  dollan 
for  the  patronage  and  good  will  of  a  newspaper  estahUshmeat,  and  MK>  dollars 
for  the  type  and  printing  aparatns,  and  the  deitadants  (the  yendors)  eorenaated 
that  they  would  not  puUlsh,  or  aid  or  assist  in  the  publishing  of  a  riyal  newt- 
psper,  and  fixed  the  damages  at  3,000  dollars,  the  case,  from  its  peculiar  nature, 
sad  the  total  uncertainty  of  arriying  at  a  nmect  conclusion  as  to  tiie  amount 
of  the  damages,  was  held  to  be  a  fit  and  proper  one  for  the  applieatlon  of  tibe 
rale,  tibat  the  sum  agreed  upon  should  be  regarded  as  stipulated  damages,  and 
not  as  a  penalty."  This  decision  is  exactly  in  point.  We  oondnde,  therefore, 
that  n&  a  case  like  this,  of  wholly  uncertain  damages  of  a  nature  diflicult  to  be 
ascertained,  the  amount  fixed  by  the  parties  themselyes  in  their  contract,  made 
nndentandingly  and  without  fraud,  will  be  adhered  to  by  the  Courts  as  the 
proper  measure  of  damages,  rsgaidkss  of  tiie  tenns  in  which  those  damages 
are  expressed  ia.the  body  of  tfie  instruamnt  sued  on.  "The  question  is  to  he 
determined  by  the  circumstanoes  of  each  case,  and  will  not  be  affected  by  the 
omission  of  either  the  word  'penal'  or  'liquidated.' "  6  Ired.  186.  See,  also, 
9  N.  Hamp.  B.  S75. 
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Not.  Tom, 

^Q^*  Shaw,  Administrator,  v.  Kent. 

Shaw 

Kkitt         '^^  ooayoyaace  of  real  estate  by  a  parant  to  a  child,  will  not  operate  as  an 
advanoemcnt  unless  h  be  so  intended. 

Section  372,  B.  S.  1843,  p.  555,  touching  advancements,  does  not  enlarge  or 
limit  \  134,  p.  439  of  the  same.  To  constitute  an  advancement  to  a  child 
"by  settlement  or  portion  of  real  or  personal  estate,'*  under  the  former  sec- 
tion, such  settlement  or  portion  must  have  been  so  intended. 

Prima  facte  evidence  of  such  intention  may  be  rebutted,  and  the  intention 
shown  to  have  been  otherwise;  and  this  would  involve  questions  of  fact  aa 
well  as  of  law. 

Where  on  administrator  filed  his  account  for  the  final  settlement  of  an  estate, 
and  one  of  the  heirs  claimed  the  whole  amount  in  the  hands  of  the  admin- 
istrator, on  the  ground  that  the  other  heirs  had  been  advanced,  &c.,  and  the 
subject  was  referred,  and  upon  the  report  of  the  referee  that  he  was  entitled 
to  the  whole  amount,  judgment  was  entered  accordingly,  though  the  admin- 
istrator demanded  to  have  the  question  tried  by  a  jury :  Held,  on  appeal, 
that  the  trial  by  jury  shoidd  have  been  granted,  the  record  not  showing  that 
he  had  waived  the  right  to  such  triaL 

A  waiver  of  the  right,  by  consenting  to  the  reference,  cannot  be  implied  from 
the  fact  that  the  record  does  not  show  that  objection  was  made. 

Where  the  record  is  thus  silent,  and  no  written  consent  to  the  reference  mp- 
pears  to  have  been  filed,  a  trial  by  a  referee  will,  as  a  general  rule,  be  held 
erroneous. 

A  party  can  waive  his  tight  to  a  trial  by  jury  only  in  the  modes  specified  by 
statute. 

The  Supreme  Court  will  not  affirm  a  judgment  in  a  case  in  which  the  trial  by 
jury  was  denied,  on  the  ground  that  the  cause  was  fairly  tried  and  determin- 
ed on  its  merits  by  the  Court. 

Tuadm,  APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

November  ss.  WoRDEN,  J. — Shaw^  the  administrator  [of  James  Kentj 
deceased],  filed  his  account  for  final  settlement  of  the  estate, 
showing  a  balance  in  his  hands  for  distribution  among  the 
heirs  of  the  decedent,  a  part  of  which  had  been  paid  to 
Susannah  Price  and  Rachel  Prater,  two  of  the  heirs,  and 
claiming,  in  right  of  his  wife,  another  heir,  a  part  of  the 
sum  in  his  hands.  James  Kent,  jun.,  the  appellee,  and  re- 
maining heir,  appeared  and  contested  the  account,  and  set 
up  a  claim  to  the  entire  amount  in  the  hands  of  the  admin- 
istrator, on  the  ground  that  the  other  heirs  had  been  ad- 
vanced, in  the  lifetime  of  the  deceased,  to  a  greater  amount 
than  there  was  left  for  distribution.  The  matter  was  refer- 
red to  a  referee,  or  master  commissioner,  as  he  is  styled  in 
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the  record,  who  reported  that  such  advanoements  had  been   ^oy.  Term, 
made,  and  that  the  appellee  was  entitled  to  the  sum  in  the       ^Q^* 
hands  of  the  administrator;  and  judgment  was  entered       Shaw 
accordingly. 

It  appears  by  a  bill  of  exceptions,  that  the  appellant  de- 
manded to  have  the  question  as  to  the  advancements  al- 
leged, tried  by  a  jurjr,  but  the  Court  overruled  the  applica- 
tion, on  the  ground  that  be  had  no  right  to  have  the  same 
tried  by  a  jury. 

The  aUeged  advancements  consisted  of  conveyances  of 
real  estate.  These  conveyances  were  made  under  the  sta- 
tate  of  1843.  It  is  insisted  that  the  statute  of  1843  makes 
it  an  advancement  for  a  parent  to  bestow  property  upon  a 
child,  and  that,  therefore,  (the  conveyances  not  being  de- 
nied,) the  question  presented  was  a  mere  question  of  law. 
We  think,  however,  that  the  conveyance  of  land  by  a  pa- 
rent to  a  child  would  not  operate  as  an  advancement,  un- 
less it  was  so  intended.  What  would  be  the  presumption 
in  such  case,  it  is  not  necessary  for  us  to  determine.  The 
statute  referred  to,  so  far  as  it  is  necessary  to  allude  to  it 
in  order  to  a  correct  understanding  of  this  question,  is  as 
foUows: 

<^  Any  estate,  real  or  personal,  that  may  have  been  given 
by  any  deceased  person  in  his  lifetime,  as  an  advancement 
to  any  child,  &c.,  shall  be  taken  by  such  child,  &c.,  towards 
his  share  of  the  estate  of  the  deceased."  R.  S.  1843,  p.  439, 
§134. 

This  section  clearly  contemplates  that  the  property  must 
be  given  as  an  advancement,  that  is  intended  as  such,  in 
order  to  charge  him  with  it  in  the  distribution  of  the  estate. 

"  If  any  child,  &C.,  shall  have  been  advanced  by  the  de- 
ceased, by  settlement  or  portion  of  real  or  personal  estate, 
the  value  thereof  shall  be  reckoned,"  &c.    Id.  p.  555,  §  372. 

This  section,  we  think,  does  not,  in  this  respect,  at  all 
enlarge  or  Umit  the  other.  To  constitute  an  advancement 
to  a  child  ^  by  settiement  or  portion  of  real  or  personal 
estate,"  such  settlement  or  portion  must  have  been  so  in- 
tended. If  the  giving  of  land  to  a  child  is  prima  facie 
Vol.  XL — 6 
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Nov.  Term,  evidence  of  an  intent  to  advance  him,  still  the  door  is  open 
^°"'  to  rebut  such  evidence  or  presumption,  and  show  that  the 
Shaw  intention  was  otherwise.  This  would  involve  questions  of 
K«iiT.       fact  proper  to  be  tried  by  a  jury. 

In  addition  to  the  constitutional  provision  on  the  sub- 
ject of  the  right  of  trial  by  jury,  it  is  provided  by  the  sta- 
tute for  the  settlement  of  decedents'  estates,  &c.,  that  "  tri- 
als by  jury  shall  be  allowed,  at  the  request  of  any  party,  in 
all  cases  where  there  is  an  issue  of  fact."  2  R.  S.  p.  291, 
§  188. 

We  are  of  opinion  that  the  appellant  was  entitled  to 
have  the  matter  tried  by  a  jury,  unless  the  record  shows 
that  he,  in  some  way,  waived  such  right.  It  is  suggested 
by  counsel  for  the  appellee,  that  the  right  was  waived,  as 
the  Court,  by  consent  of  parties^  referred  the  matter  to  a 
referee.  The  record  does  not  show  such  consent,  unless  it 
be  implied  from  the  fact  that  no  objection  affirmatively  ap- 
pears to  have  been  made.  After  noting  the  filing  of  the 
account,  the  record  proceeds  to  show  that  the  Court  refer- 
red it,  saying  nothing  about  the  consent  of  parties,  or  whe* 
ther  they  were  present.  The  statute  providing  for  trial  by 
referees  (2  R.  S.  p.  116,  §  349)  is  as  follows,  viz.:  <'  All  or 
any  of  the  issues  in  the  action,  whether  of  fact  or  of  law, 
or  both,  may  be  referred,  upon  the  written  consent  of  the 
parties." 

We  are  of  opinion  that  where  the  record  is  entirely  si- 
lent, as  this  is,  and  where  no  written  consent  appears  to 
have  been  filed,  a  trial  by  a  referee  is  erroneous.  There 
may  possibly  be  facts  and  circumstances  which  would 
make  such  trial  valid;  as,  for  instance,  the  conduct  and  acts 
of  the  party  after  the  trial,  fully  acquiescing  in  it,  and  re- 
cognizing its  validity;  but  we  see  nothing  in  the  record  be- 
fore us  that  we  think  ought  to  dispense  with  the  written 
consent. 

If  this  reference  is  considered  in  the  light  of  a  reference 
to  a  master  in  chancery,  under  the  old  chancery  practice, 
and  the  trial  was  really  had  before  the  Court,  instead  of  a 
referee,  the  reference  being  merely  to  aid  the  Court,  it  be- 
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comes  material  to  inquire  whether  the  appellant  waived  Not.  Term, 
his  right  to  a  trial  by  jury,  and  consented  to  a  trial  by  the       ^^^' 
Court  •  Shaw 

It  is  provided  by  §  340,  2  R.  S.  p.  115,  that  « the*trial  by       Kmir. 
jury  may  be  waived  by  the  parties  in  all  actions,  in  the  fol- 
lowing manner: 

"  1.  By  failing  to  appear  at  the  trial. 

"2.  By  written  consent  in  person,  or  by  attorney,  filed 
with  the  clerk. 

'^3.  By  oral  consent  in  open  Court,  entered  on  the  re- 
cord." 

The  record  does  not  show  that  the  appellant  waived  his 
right  to  a  jury  trial  in  either  of  the  modes  prescribed  by  the 
statute,  and  therefore  it  was  not  waived  at  all. 

The  familiar  maxim,  ezpressum  facit  cessare  taciturn^ 
very  aptly  applies  to  such  case.  The  legislature  have  pro- 
vided certain  modes  of  waiving  the  right,  and  this  impliedly 
excludes  the  idea  of  doing  it  in  any  other  way. 

It  is  suggested  that,  as  substantial  justice  has  been  done 
between  the  parties,  €uxx>rding  to  their  respective  rights; 
the  Court  ought  not  to  disturb  the  proceedings  for  mere 
irregularities  not  touching  the  substantial  rights  of  the  case. 

'This  suggestion  would  have  much  force  in  considering 
some  other  points,  made  by  counsel  in  the  case,  which  we 
have  not  noticed,  and  probably  was  intended  to  apply  to 
thera.  But  we  may  remark,  in  reference  to  this  point,  that 
although  we  might  be  satisfied  that  a  full  and  fair  trial  was 
had,  and  that  full  and  ample  justice  had  been  done  by  the 
Court  in  reference  to  the  merits  of  the  case,  this  would  not 
authorize  ns  to  affirm  the  judgment.  The  right  of  a  trial 
by  jury  is  guarantied  to  parties  by  the  constitution  and 
laws  of  the  state,  and  of  this  right  they  cannot  be  deprived 
in  any  case,  upon  the  ground  that  the  Court  fairly  tried 
and  correctly  determined  it. 

Per  Ouriam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

E.  H.  Brackettj  for  the  appellant 

S.  A.  Huff  and  E.  A.  OreenleCj  for  the  appellee. 
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WoLcoTT  r.  Yeager  and  Another. 

• 

The  fiulare  of  the  foreniMi  to  sign  a  Teidict,  is  not  assignaUe  u  error,  if  die 
point  was  not  raised  in  the  Court  below. 

Complaint  npon  a  special  contract  with  a  count  for  woric  and  labor.  Upon 
the  trial  it  was  not  shown  that  the  work  was  completed  within  the  time  spe- 
cifledy  or  that  it  eyer  was  completed.  Beld,  that  tiiere  oovld  be  bo  reeovery 
upon  the  special  counts. 

Where  a  party  to  an  entire  special  contract  has  not  complied  with  its  terms, 
but,  professing  to  act  under  it,  has  done  for  or  dellTered  to  the  other  party 
something  of  yalne  to  him,  which  he  has  accepted,  the  part  j  thus  benefited 
is  responsible,  upon  an  implied  promise  arising  from  the  drcnmstanoes,  to 
the  extent  of  the  yalue  reoeiyed  bj  him. 

The  Court,  in  this  case,  refused  to  instruct  the  jury  that,  to  entitle  the  plaintiff 
to  recorer  under  the  common  count,  they  must  proye  the  work  done,  and 
the  reasonable  yalue  of  the  same,  under  the  circumstances;  but  instructed 
them  that  although  the  contract  had  not  been  fdUy  complied  with  by  the 
plaintiff,  yet  he  could  recoyer  the  yalue  of  the  labor  done,  &c.,  if  the  defend- 
ant deriyed  benefit  therefrom ;  and  that  in  determining  the  yalue  of  the  work, 
the  jury  should  be  goyemed  by  the  contract  price,  as  fiur  as  they  could  fol- 
low it  There  was  no  proof  of  the  yalue  of  the  work  except  the  contract. 
Held,  that  there  was  no  error. 

This  Court  will  not  reyiew  a  refusal  to  set  aside  a  yerdict  on  account  of  exces- 
siye  damages,  where  substantial  injustice  does  not  appear  to  haye  been  done. 

A  party  cannot  be  held  liable  for  work  and  labor  done  under  a  special  contract 
which  has  not  been  complied  with  on  the  part  of  the  plaintiff,  unless  he  has, 
in  some  manner,  accepted  the  same,  or  waiyed  a  strict  performance.        ^ 

AHter,  in  that  class  of  contracts  for  woik,  in  which,  from  the  yery  nature  of 
the  work,  it  must  be  accepted  as  fost  as  done. 

A  contract  to  dear  and  fence  a  certain  piece  of  land  within  a  certain  time, 
making  fence-rails  of  aU  the  timber  upon  the  land  suitable  for  that  purpose, 
and  making  fire-wood  of  all  timber  suitable  for  that  use,  &c.,  is  of  the  latter 
class. 


Tuudm, 
Ncwmbar 


S8. 


APPEAL  from  the  Lagrcmge  Ck>nrt  of  Common  Pleas. 

WoRDEN,  Jw — This  was  an  action  by  the  appellees  against 
the  appellant,  upon  a  special  contract,  and  also  for  work 
and  labor.  By  the  special  contract  set  up,  the  plaintiffs 
agreed  to  chop,  dear  off,  fence,  and  grub  twenty  acres  of 
land,  described  in  the  contract.  The  ground  was  to  be  in- 
closed, and  divided  into  two  lots  by  running  a  fence  through 
the  middle,  with  a  good  fence  ten  rails  high,  provided  there 
was  suitable  rail  timber  enough  on  the  land  to  make  the 
rails;  but  the  plaintifis  were  not  to  go  off  the  land  for  rail 
timber.     Any  rail  timber  left,  after  making  the  fence,  was 
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to  be  made  into  rails  and  the  rails  piled  np.    The  timber  Not.  Term, 
on  the  land  suitable  for  fire-wood  (other  than  rail  timber)       ^^^* 
was  to  be  cut  into  fire-wood  and  corded  up.     The  work    Wolcott 
was  to  be  completed  on  or  before  the  first  day  of  August^     Tmlqwr, 
1854;  but  if  it  should  not  be  dry  enough  to  dear  the  tim- 
ber firom  a  certain  marsh  or  pond  on  the  land  by  that  time, 
then  the  plaintiffs  were  released  firom  clearing  the  marsh, 
and  a  deduction  was  to  be  made,  in  their  compensation,  of 
whatever  it  might  be  worth  to  clear  the  same.     On  the 
completion  of  the  work,  the  defendant  agreed  to  pay  the 
plaintiffs  220  dollars,  and  also  37}  cents  per  cord  for  what 
cord-wood  there  might  be,  let  it  be  more  or  less;  50  or  75 
dollars  to  be  paid  when  the  work  was  half  completed. 

The  plaintiffs  aver  that  they  fully  performed  the  contrcct 
on  their  part,  and  that  they  cut  and  corded  up,  under  the 
contract,  162  cords  of  wood.  Breach,  that  defendant  has 
refused  to  pay,  &c. 

The  defendant  answered,  admitting  the  making  of  the 
special  contract,  but  denying  the  performance  thereof  by 
the  plaintiffs,  and  averring  the  payment  of  the  amount  to 
be  paid  when  the  work  was  half  completed.  The  answer 
denies  that  there  were  162  cords  of  wood  cut,  but  admits 
that  there  was  some.  There  is  a  general  denial  of  the  claim 
set  up  for  work  and  labor,  and  a  claim  is  set  up  for  dam- 
ages on  account  of  the  non-performance  of  the  contract  on 
the  part  of  the  plaintiffs,  and  also  for  timber  taken  <)ff  the 
land  by  the  plaintiffs  and  sold. 

Issues  were  formed,  and  the  cause  tried  by  a  jury.  Ver- 
dict and  judgment  for  plaintifis  for  215  dollars,  25  cents, 
over  a  motion  for  a  new  trial. 

The  case  is  before  us  on  the  evidence,  and  the  rulings  of 
the  Court  in  giving  and  refusing  instructionB. 

One  matter,  however,  is  assigned  for  eiror,  which  is  not 
baaed  upon  any  ruling  of  the  Court  below;  and  that  is,  that 
the  verdict  of  the  jury  is  not  signed  by  the  foreman,  in  ac- 
cordance with  the  statute.  2  K  S.  p.  114,  §  334.  This 
point  does  not  appear  to  have  been  made  in  the  Court  be- 
low, and  it  is  too  late  to  raise  it,  for  the  first  time,  here. 
Mdnlp  v.  Hvbbard,  9  Ind.  R.  230.  \ 
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Not.  Term,  The  plaintiffs  offered  in  evidence  the  contract  sued  upon, 
^^^*^'  and  proved  the  cutting  of  162  cords  of  wood.  There  was 
WoLooM  no  evidence  showing  that  the  work  was  completed  within 
Teaoeb.  the  time  specified  in  the  contract  for  the  completion  there- 
of;  and  we  are  of  opinion  that  the  evidence  fails  to  show 
that  the  job  was  ever  entirely  completed.  Hence,  there 
could  be  no  recovery  upon  the  special  counts,  and  the  mo- 
tion for  a  new  trial  should  have  prevailed,  unless  the  ver- 
dict can  be  sustained  upon  the  common  count  for  work  and 
labor.  A  party  cannot  recover  on  a  special  contract  which 
he  has  failed  to  fulfil  on  his  part.  Heaston  v.  Colgrove^  3 
Ind.  R.  205.— Major  v.  McLesier,  4  Ind.  R.  591.  On  the 
other  h^nd,  it  is  settled  that  where  one  party  to  an  entire 
special  contract  has  not  complied  with  its  terms,  but,  pro- 
fessing to  act  under  it,  has  done  for  or  delivered  to  the  other 
party  something  of  value  to  him,  which  he  has  accepted, 
the  party  who  has  been  thus  benefited  by  the  labor  or  pro- 
perty of  another,  shall  be  responsible,  on  an  implied  pro- 
mise arising  from  the  circumstances,  to  the  extent  of  the 
value  received  by  him.  Lomax  v.  Baily^  7  Blackf.  699. 
This  doctrine  has  been  adhered  to,  and  acted  upon  in  nu- 
merous cases  in  this  Court.  Vide  Wheatly  v.  Miscalj  5 
Ind.  R.  142. 

There  is  some  conflict  in  the  evidence,  upon  several 
points,  but,  in  the  language  of  the  bill  of  exceptions,  there 
was  evidence  ''  tending  to  prove"  that  the  land  had  been 
cleared;  that  the  wood  had  been  hauled  off  and  stacked 
up  in  the  manner  specified  in  the  contract;  that  the  grub- 
bing was  all  done  in  a  good  and  workmanlike  manner;  and 
that  all  the  rails  were  made  and  put  up  into  the  fence  that 
could  be  made  out  of  the  timber  on  the  land.  There  was, 
however,  no  proof,  except  the  written  contract,  and  some 
proof  as  to  cost  of  finishing  the  Work,  offered  by  either 
party,  as  to  the  value  of  the  labor  performed. 

The  defendant,  at  the  proper  time,  asked  the  Court  to 
give  the  jury  the  following  instruction,  viz.: 

"  That  to  entitle  the  plaintiffs  to  recover  under  the  com- 
mon count,  they  must  prove  the  work  and  labor  done  by 
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them  for  the  defendant,  and  the  reasonable  value  of  the   Not.  Term, 
same,  under  the  circumstances."  ^^^' 

Thia  charge  the  Court  refused  to  give,  but  instructed  the  ^olcott 
jury  '^  that  although  the  written  contract  between  the  par-  Ysaoes. 
ties  had  not  been  fully  complied  with  by  the  plaintiffs,  yet 
they  were  entitled  to  recover  the  value  of  the  labor  done 
by  them  for  the  defendant,  if  he  derived  benefit  therefrom, 
and  that  in  determining  the  value  of  the  work,  the  jury 
should  be  governed  by  the  contract  price  agreed  upon  as 
far  as  they  could  follow  the  same." 

Exception  was  taken  to  these  rulings. 

We  see  no  eiror  in  the  refusal  of  the  Court  to  give  the 
charge  asked.  It  assumes,  as  we  understand  it,  that  there 
must  be  other  evidence  than  the  written  contract  as  to  the 
value  of  the  work;  and  had  the  instruction  been  given,  it 
would  have  been  equivalent  to  telling  the  jury  that  they 
could  not  find  for  the  plaintiffs  at  aU  on  the  common  count. 
The  written  contract  was  before  the  jury,  and  in  the  ab- 
sence of  any  other  proof  as  to  the  value  of  the  work,  we 
think  the  Court  very  properly  told  the  jury  that  in  deter- 
mining the  value  of  the  work  they  should  be  governed  by 
the  contract  price  so  far  as  they  could  follow  it. 

In  the  case  of  Koon  v.  Chreenman^  7  Wend.  121,  where 
a  suit  was  brought  to  recover  for  work  done  under  a  spe- 
cial contract  not  completed,  it  was  held  that  the  prices 
stipulated  in  the  contract  afforded  the  best  evidence  of  the 
value  of  the  work.  This  is  also  said  to  be  the  law  in  Sedg- 
wick on  Damages,  p.  222.  In  Coe  v.  Smithy  4  Ind.  B.  79, 
it  is  held  that  in  no  case  can  the  party  recover  more  than 
the  contract  price,  or  more  than  the  rate  of  it,  for  the  part 
of  the  contract  performed.  Whether,  in  a  case  where  the 
proof  showed  that  the  work  was  worth  less  than  the  con- 
tract price,  in  a  suit  brought  for  work  done  under  a  special 
contract  not  complied  with  on  the  part  of  the  plaintiff,  the 
contract  price  should  govern,  is  a  question  not  before  us, 
and  one  which  we  do  not  decide. 

In  this  case,  there  was  no  other  proof  as  to  the  value  of 
the  work,  and  it  was  undoubtedly  correct,  to  determine  the 
value  by  reference  to  the  contract. 
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Nov.  Temi,       It  is  insisted  that  the  veTdict  shoald  have  been-  set  aside, 
•'^^"'      because  the  damages  were  excessive,  and  because  the  evi- 

WoLooTT  dence  does  not  sustain  it  The  damages  assessed  are  more 
Ybaobk.  than  we  should  have  given,  had  we  been  trying  the  case; 
but,  under  aU  the  circumstances,  we  are  of  opinion  that 
the  judgment  should  not  be  reversed  on  that  ground.  The 
whole  facts  were  before  the  jury,  and  we  cannot  say  that 
substantial  injustice  has  been  done. 

It  is  said  that  the  evidence  does  not  sustain  the  verdict, 
and  that  the  plaintiff  cannot  recover  on  the  common  count, 
because  it  is  not  shown  that  the  defendant  ever,  in  any  man- 
ner, accepted  the  work  performed.  This  point  is  not  entirely 
free  from  difficulty.  The  proof  on  this  subject  is,  that  some 
of  the  wood  cut  by  the  plaintiffs  had  been  hauled  away  by 
teams  in  the  direction  of  the  defendant's  residence ;  but  whe* 
ther  by  his  direction,  or  for  him,  the  witness  could  not  say. 
How  much  of  the  wood  had  been  hauled  away,  or  at  what 
time,  does  not  appear.  In  Augtist^the  defendant  commenced 
ploughing  on  the  land,  but  quit  soon,  saying  that  the  grubs 
were  so  thick  that  he  could  not  plough.  The  ground  was 
very  dry  at  that  time,  and,  on  that  account,  difficult  to 
plough.  This  is  all  the  evidence  there  was,  having  a  ten- 
dency to  show  an  acceptance  of  the  work,  so  far  as  the 
same  was  done,  and  we  are  of  opinion  that  it  falls  short  of 
showing  such  acceptance,  and  that,  unless  the  nature  of 
the  contract  was  such  that  there  was  an  acceptance  as  fast 
as  the  work  was  done,  the  verdict  should  have  been  set 
aside.  We  are  not  aware  of  any  case  where  a  party  has 
been  held  liable  for  work  and  labor  done,  under  a  special 
contract  not  complied  with  on  the  part  of  the  plaintiff,  un- 
less he  has,  in  some  manner,  accepted  the  same.  In  PuU* 
man  v.  Comly,  14  Barb.  174,  it  was  held,  in  a  case  where 
the  plaintiff  contracted  with  the  defendant  to  build  a  stone 
building,  in  a  good  and  workman-like  manner,  at  a  speci- 
fied sum,  and  the  house  was  built  in  so  unskillful  a  man- 
ner that  the  walls  cracked,  and  could  not  be  made  good 
and  safe  walls  without  taking  down  and  rebuilding  two- 
fifths  of  them,  that  the  plaintiff  could  not  recover  any  com- 


OF  THE  STATE  OF  INDIANA.  89 

pensation  for  his  work.     Welles,  J.,  said — "  I  have  met  Nov.  Term, 
with  no  case  which  I  am  willing  to  follow  as  authority,       ^^°* 
fidling  within  this  class,  where  the  plaintiff  was  allowed    Wolcott 
to  recover,  unless  there  had  been  a  waiver  of  strict  perform-     Ybaosb. 
ance,  or  an  acceptance  by  the  party  for  whom  the  work 
was  done,  or  something  equivalent  to  a  waiver  or  accept- 
ance; and  it  seems  to  me  to  allow  a  recovery  on  any  other 
ground  would  be  substituting  sympathy  or  caprice  for  the 
principles  of  law/' 

There  is,  however,  a  class  of  contracts  for  work,  from  the 
nature  of  which  there  must  be  an  acceptance  as  fast  as  the 
work 'progresses;  as  in  contracts  for  labor  for  a  definite 
period  of  time.  Such  was  the  contract  in  the  case  of  Brit" 
tan  ▼•  Tumefy  6  N.  Hamp.  R.  481.  We  cannot  better 
illustrate  this  subject  than  by  quoting  the  remarks  of  the 
Court  in  that  case.  Parker,  J.,  who  delivered  the  opinion 
of  the  Ck>urt,  after  adverting  to  cases  establishing  the  doc* 
trine  that  in  building  contracts  which  had  not  been  strictly 
complied  with,  the  party  for  whom  the  work  had  been 
done,  and  who  had  been  benefited  thereby,  was  liable  for 
the  reasonable  value  of  the  work,  says: 

'*  Those  cases  are  not  to  be  distinguished  in  principle 
from  tiie  present,  unless  it  be  in  the  circumstance  that 
where  the  party  has  contracted  to  furnish  the  materials, 
and  do  certain  labor,  as  to  build  a  house  in  a  specified 
manner,  if  it  is  not  done  according  to  the  contract,  the 
party  for  whom  it  is  built  may  refuse  to  receive  it,  elect  to 
take  no  benefit  from  what  has  been  performed,  and,  there- 
fore, if  he  does  receive,  he  shall  be  bound  to  pay  the  value; 
whereas,  in  a  contract  for  labor  merely  from  day  to  day,  % 

the  party  is  continually  receiving  the  benefit  of  the  con- 
tract, under  the  expectation  that  it  will  be  fulfilled,  and 
cannot,  upon  the  breach  of  it,  have  an  election  to  refuse 
to  receive  what  has  been  done,  and  thus  discharge  himself 
from  payment    •    •    • 

*^The  party  who  contracts  for  labor  merely,  for  a  certain 
period,  does  so  with  full  knowledge  that  he  must,  from  the 
nature  of  the  case,  be  accepting  part  perf<»rmance  from  day 
to  day,  if  the  other  party  commences  the  performance;  and 
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Not.  Tenn,   with  knowledge,  also,  that  the  other  party  may  eventually 

^^^'  fail  of  completing  the  entire  term. 
WoLcoTT  "If,  under  such  circumstances,  he  actnally  receives  a 
Ybaqkb.  benefit  from  the  labor  performed,  over  and  above  the  dam- 
age occasioned  by  the  failure  to  complete,  there  is  as  much 
reason  why  he  should  pay  the  reasonable  worth  of  what 
has  been  thus  done  for  his  benefit,  as  there  is  when  he  en- 
ters and  occupies  the  house  which  has  been  built  for  him, 
but  not  according  to  the  stipulations  of  the  contract,  and 
which  he  perhaps  enters,  not  because  he  is  satisfied  with 
what  has  been  done,  but  because  circumstances  compel 
him  to  accept  it,  such  as  it  is,  that  he  should  pay  (br  the 
value  of  the  house.    •    •    • 

^'  It  is  said  that  in  those  cases  where  the  plaintiff  has 
been  permitted  to  recover,  there  was  an  acceptance  of  what 
had  been  done.  The  answer  is,  that  where  the  contract  is 
to  labor  from  day  to  day  for  a  certain  period,  the  party  for 
whom  the  labor  is  done,  in  truth  stipulates  to  receive  it 
from  day  to  day  as  it  is  performed;  and  although  the  other 
may  not  eventually  do  all  he  has  contracted  to  do,  there 
has  been,  necessarily,  an  acceptance  of  what  has  been  done 
in  pursuance  of  the  contract,  and  the  party  must  have  un- 
derstood, when  he  made  the  contract,  that  there  was  to  be 
such  acceptance.    •    ♦    • 

"If,  on  failure  to  perform  the  whole,  the  nature  of  the 
contract  be  such  that  the  employer  can  reject  what  has 
been  done,  and  refuse  to  receive  any  benefit  from  the  part 
performance,  he  is  entitled  to  do  so,  and,  in  such  case,  he 
is  not  liable  to  be  charged,  unless  he  has  before  assented  to 
and  accepted  of  what  has  been  done,  however  much  the 
other  p€ui;y  may  have  done  towards  the  performance.  *  * 
*  But  where  the  party  receives  value,  takes  and  uses  the 
materials,  or  has  advantage  firom  the  labor,  he  is  liable  to 
pay  the  reasonable  worth  of  what  he  has  received.  And 
the  rule  is  the  same,  whether  it  was  received  and  accepted 
by  the  assent  of  the  party  prior  to  the  breach,  under  a  con- 
tract by  which,  firom  its  nature,  he  was  to  receive  labor 
firom  time  to  time  until  the  completion  of  the  whole  con- 
tract; or  whether  it  was  received  and  accepted  by  an  assent 
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subsequent  to  the  performance  of  all  which  was  in  fact  Not.  Term, 
done.     If  he  received  it  under  such  circumstances  as  pre-       ^^^' 
eluded  him  from  rejecting  it  afterwards,  that  does  not  alter    Wolcott 
the  case — ^it  has  still  been  received  by  his  assent.'^  Tbaobb. 

The  principles  established  in  this  case  are  applicable,  in 
our  judgment,  to  the  case  at  bar.  In  the  case  at  bar,  it  is 
true,  the  contract  was  not  for  labor  for  a  definite  period  of 
time,  but  for  the  performance  of  certain  specific  labor.  So 
far  as  the  work  progressed  under  the  contract,  and  in  ac- 
cordance  with  its  terms,  so  far,  according  to  the  above  case, 
it  was  assented  to  and  accepted.  The  work  was  of  such  a 
nature  that  the  defendant  was  precluded  from  rejecting  the 
benefit  of  it.  If  a  house  is  built  not  in  accordance  with 
the  contract,  the  employer  may  refuse  to  receive  it.  He 
may  refuse  to  occupy  it;  and,  if  he  chooses,  he  may  de- 
stroy it,  and  restore  his  ground  upon  which  it  is  built  to 
its  original  condition.  But  the  defendant,  in  this  case,  can 
never  restore  his  land  to  its  original  condition.  It  has  been 
mostly  cleared,  and  grubbed,  and  fenced,  and  the  wood 
thereon  chopped  into  fire  wood.  We  are  utterably  unable 
to  perceive  how  the  defendant  can  reject  what  has  been 
done,  and  refuse  to  receive  any  benefit  therefrom.  If  the 
work  done  was  a  benefit  to  the  defendant  (which  the  jury 
might  well  infer),  it  was  of  such  a  character  that  there 
must  have  been  an  acceptance  so  far  as  it  was  performed, 
and  there  was  no  need  of  any  other  proof  of  such  accept* 
ance. 

We  are  of  opinion  that  the  verdict  can  be  sustained 
under  the  count  for  work  and  labor;  and  that  there  was  no 
error  in  overruling  the  motion  for  a  new  triaL 

Per  Ourtam. — The  judgment  is  affirmed  with  costs. 

X  M.  Fla^y  for  the  appellant. 

R.  Flaggy  for  the  appellees. 
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Stewart  v.  Weed. 

The  delivery  of  a  deed  to  a  third  penon,  for  the  use  of  the  grantee,  will  make 
the  deed  effectual  from  the  instant  of  such  deliyerj,  if  the  grantor  part  with 
all  control  over  the  instrument. 

And  the  acceptance  of  the  deed  hj  the  giantee,  in  such  case,  maj  he  presumed 
from  the  beneficial  natare  of  the  transaction ;  and  especially  will  each  aooept- 
ance  be  presomed  where  the  grantee  takes  possession,  and  improyes  and  cul- 
tivates the  land,  claiming  it  as  his  own. 

Where  a  father  conveyed  land  to  his  daughter,  using  the  usual  formalities  in 
the  execution  of  the  deed,  the  husband  of  the  daughter  being  present,  and 
the  contract  was  to  all  appearance  consummated,  and  the  deed  left  in  the 
custody  of  the  fetther  without  special  instructions,  held,  that  the  delivery  was 
complete  and  binding. 

APPEAL  from  the  Rush  Circuit  Court 

Davison,  J. — Stewartj  who  was  the  plaintiff,  brought  an 
action  against  Weed  for  the  recovery  of  a  tract  of  land  in 
Rush  county.  Issues  being  made,  the  Court  tried  the  cause, 
and  found  for  the  plaintiff;  and  having  refused  a  new  trial, 
rendered  judgment,  &c. 

The  facts  of  this  case  are  substantially  these:  In  the 
year  1854,  Weed^  the  defendant,  intermarried  with  the  plain- 
tifi^s  daughter.  And  in  Jcmuary^  1855,  the  plaintiff  bought 
the  land  in  dispute  of  one  Jacob  Andrews  for  3,600  dollars, 
paid  the  purchase-money,  and  on  the  same  day,  Andrews^ 
by  deed  in  fee,  conveyed  the  land  to  Margaret  (X  Weed, 
the  plaintifi^s  daughter  and  the  defendant's  wife.  When 
the  magistrate  by  whom  the  deed  was  drawn,  and  before 
whom  it  was  acknowledged,  was  writing  it,  the  plaintiff, 
in  an  under  tone,  directed  the  magistrate  to  fiU  it  up  in  the 
name  of  Margaret  C.  Weed  The  deed  was  executed  in 
the  plaintiff^s  house.  It  concludes  with  these  words: 
'^  Signed,  sealed,  and  delivered  in  the  presence  of."  The 
defendant  was  present  in  the  same  room  during  its  execu- 
tion— ^was  silent,  but  near  enough  to  hesur  the  plaintifi^s 
directions  as  to  how  the  deed  should  be  filled  up.  Whether 
or  not  he  did  hear  them,  is  not  directly  shown.  When  the 
deed  was  executed  and  acknowledged,  it  was  delivered  to 
the  plaintiff.  Andrews^  when  he  gave  the  deed  into  the 
hands  of  the  plaintiff^  intended  to  part  with  it,  finally,  and 
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from  that  time  forward  never  claimed  to  have  any  interest  ^<^'  Term, 
in  the  land,  except  a  mere  right  of  possession,  pnrsnant  to  *^^* 
agreement,  until  the  first  of  March  following.  The  de-  Stswakt 
fendftnt  and  his  wife,  from  the  time  of  their  marriage  until  Wm. 
Marchy  1855,  lived  with  the  plaintiiT.  During  that  month 
tiiey  moved  on  the  land  in  questiod,  where  they  remained^ 
improving  and  cultivating  it,  until  August  in  the  same  year, 
when  Mrs.  Weedj  having  taken  ill,  they  returned  to  the 
plaintiff's  residence.  On  the  first  of  September  following 
their  return,  she  died,  leaving  one  child,  the  issue  of  her 
marriage  with  the  defendant,  who  survived  its  mother  but 
a  few  weeks.  Defendant,  by  himself  and  tenants,  occu- 
pied the  land,  claiming  it  as  his  own,  from  the  time  he 
moved  on  to  it,  in  March^  1855,  until  the  trial  of  this  cause 
— except  two  months  in  the  spring  of  1856..  During  these 
months,  it  was  occupied  by  one  Oosnel^  as  tenant  of  the 
plaintiff.  Oosnel  was  ejected  by  suit  instituted  by  a  ten- 
ant of  the  defendant.  The  deed  remained  in  the  posses- 
sion of  the  plaintiff  unrecorded,  until  after  the  death  of 
Mrs.  Weed  and  her  child,  when  he  took  the  deed  to  Am- 
drewsj  the  grantor,  and  requested  him  to  cancel  it.  Am- 
drews  tore  the  signatures  and  seals  of  himself  and  wife 
from  the  deed,  and  afterwards,  on  the  first  of  October,  1855| 
made  and  delivered  another  deed  for  the  same  land,  direct- 
ly to  the  plaintifE  This  was  done  without  the  consent  os 
knowledge  of  the  defendant.  The  plaintiff,  under  his  deed 
of  October  1,  claims  title  to  the  land  in  controversy. 

The  case  made  by  the  evidence  at  once  leads  to  the  in- 
quiry, whether  the  conveyance  to  Margaret  (7.  Weed  in- 
vested her  with  the  title  to  the  premises  in  contest?  It  is  * 
insisted  that  there  was  no  delivery  of  the  deed  made  to  her, 
and  that,  therefore,  it  is  inoperative.  While,  on  the  other 
hand,  it  is  contended  that,  in  view  of  the  facts  stated,  its 
delivery  to  the  jdaintiff  imjNressed  him  with  the  character 
of  an  agent,  acting  for  his  daughter,  and  hence,  that  a  de- 
livery to  him  was,  in  effect,  a  delivery  to  her. 

A  late  writer  upon  the  subject  before  us,  says  that  ^  de-  "^ 
livery  to  a  third  person,  for  the  use  of  the  party  in  whose  V  ^ 
favor  the  deed  is  made,  provided  the  grantor  parts  with  ally 
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Not.  Tennj/control  over  the  inBiniment,  will  make  the  deed  effectual 
18o8,  /  from  the  instant  of  such  delivery;  for  the  law  will  presume, 
if  nothing  appears  to  the  contrary,  that  a  man  will  accept 
what  is  for  his  benefit."  Broom's  Comm.  275,  276.  This 
exposition  seems  to  be  correct,  and,  we  think,  has  an  evi- 
ent  bearing  on  the  question  under  consideration;  because 
the  record  shows  that  the  deed  in  question  was  delivered 
unconditionally  to  the  plaintiff,  and  that  the  grantor  parted 
with  aU  control  over  it  Still,  however,  the  inquiry  arises 
— has  the  grantee  accepted  the  deed?  We  have  decided 
that  such  acceptance  may  be  presumed  from  the  beneficial 
nature  of  the  transaction.  Chiord  v.  Bradley^  7  Ind.  R. 
600.  But  here,  in  addition  to  the  benefit  which  the  instru- 
ment, on  its  face,  purports  to  confer,  the  grantee  and  her 
husband  took  possession  of,  and  improved  and  cultivated, 
the  land  described  in  the  deed,  claiming  it  as  their  own. 
Under  these  facts,  it  seems  to  us,  the  Court,  sitting  as  a 
jury,  were  fiilly  authorized  to  presume  that  the  grantee  ac- 
cepted the  deed.  Nor  is  the  fact  that  it  remained  in  the 
possession  of  the  plaintiff  until  the  grantee's  death,  opposed 
to  such  presumption;  because  it  must  be  inferred,  there 
being  no  contrary  proof,  that  the  grantor,  when  he  executed 
and  delivered  the  deed  to  the  plaintiff,  divested  himself  of 
all  title  to  the  premises;  and  that  the  plaintiff  received  and 
retained  it  as  the  agent  of  the  grantee.  In  Sauverbye  v.  Af" 
deny  1  Johns.  Ch.  240,  Chancellor  Kent  says:  ^'  If  it  be  de- 
clared or  agreed,  at  the  time  of  the  execution,  that  the  deed 
is  not  to  pass  out  of  the  possession  of  the  grantor  until 
certain  conditions  are  complied  with,  the  deed  will  not  ope- 
rate until  those  conditions  are  fulfilled.  But  if  there  be  no 
such  agreement  or  intention  made  known  at  the  time,  and 
both  parties  are  present,  and  the  usual  formalities  of  exe- 
cution take  place,  and  the  contract  is,  to  all  appearance, 
consummated,  and  the  deed  is  left  in  the  power  of  the 
grantee,  or  in  the  custody  of  his  particular  friend,  without 
special  instructions,  there  is  no  case  to  be  found  in  law  or 
equity  in  which  such  a  delivery  is  not  held  binding."  In 
the  case  at  bar,  the  defendant  was  present  when  the  deed 
was  executed;  and  the  evidence  fairly  allows  the  conclu- 
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sion  that  he  was  acting  for  his  wife,  and  assented  to  the  Not.  Tenn, 
delivery  of  the  deed  to  the  plaintiff.  Doe  v.  Knight,  5  B.  ^^^' 
and  C.  471. — S.  C,  8  Dow.  and  Ry.  348.  As  no  intention 
or  understanding  relative  to  the  operation  of  the  deed,  other 
than  that  expressed  on  its  face,  was  given  at  the  time  it 
was  executed,  we  are  inclined  to  hold,  as  a  conclusion  of 
law  upon  the  case  made  by  the  evidence,  that  the  estate 
conveyed  vested  in  the  grantee,  as  an  advancement  by  the 
plaintiff  to  his  daughter. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

P.  A.  Hackleman^  &  W.  Parker,  and  J.  Mcintosh,  for  the 
appellant. 

A.  W.  Hubbardj  L.  Sexton,  J.  Ryman,  and  O.  C.  Glark^ 
for  the  appellee. 
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RuNKLE  and  Others  v.  Gates  and  Others. 

The  declaration  of  a  testator,  made  six  or  eight  days  after  the  execution  of  hia 
willy  is  not  a  part  of  the  ret  getta,  and  hence,  is  not  admissible  in  endence 
to  show  fraud  in  obtaining  the  will,  especially  where  the  will  was  in  his  pos- 
session at  the  time  the  declaration  was  made. 

And  it  will  be  presumed,  where  there  is  no  eyidcnce  to  the  contrary,  that  the 
will  was  in  the  testator's  possession,  at  the  time  he  made  such  declaration. 

It  fe  only  requisite  that  a  tastator,  at  the  time  of  making  his  will,  should  be  of 
sudi  sound  mind  and  memory  as  to  enable  him  to  know  and  understand  the 
business  in  which  he  is  engaged.  It  is  not  necessary  that  he  should  be  in 
the  full  possession  of  his  reasoning  faculties. 

Under  the  statute  of  1843,  a  testator's  intent  to  revoke  his  will  did  not,  of  it- 
self, render  the  will  inoperatiTe;  nor  did  the  belief  that  the  wUl  had  been 
destroyed,  and  his  declaration  of  assent  to  its  destruction,  affect  its  validity. 

The  requirements  of  the  statute,  touching  the  rcTocation  of  wills,  must  be 
stiicfly  followed. 


APPEAL  from  the  Tippecanoe  Circtut  Court. 

Davison,  J. — Peter,  John,  Michael,  and  Jane  RwiUde  sued 
Mary  E.  Rankle  and  others,  for  partition.  The  complaint 
charges  that  one  John  Rankle  died  in  the  year  1846,  leav- 
ing, in  addition  to  the  plaintiffs,  Abram,  Mary,  Patsy,  Manr 
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KoY.  Tens,  uel,  Lewis^  IHana^  and  James  Bwnlde^  his  children  and  heirs 
^Q^*  at  law;  that  James  Runkle  has  since  died,  leaving  Mary  E. 
BuNKLB  MunkUy  his  only  child,  and  Martha  Runkle^  his  widow,  who 
Gatbs.  is  now  intermarried  with  Samuel  Gates;  and  that  John 
Rwnkle  died  intestate,  leaving,  however,  a  pretended  will, 
which,  on  its  face,  purports  to  devise  aU  his  real  estate 
(describing  it)  to  his  son,  James  Runkle.  It  is  averred  that 
the  will  was  procured  by  the  fraud  of  James  Runkle;  that 
shortly  after  its  execution,  James  obtained  possession  of  it 
surreptitiously;  and  that  John  Runkle j  having  demanded 
the  vdll  for  the  purpose  of  cancelling  it,  was  told  by  James 
that  it  was  already  burned  and  destroyed,  which  supposed 
destruction  J[)hn  Runkle  expressly  ratified.  The  relief 
prayed  is,  that  the  paper  purporting  to  be  the  will  of  John 
Runkle,  be  held  as  void;  and  that  partition  of  the  lands 
described,  be  made,  &c. 

Samuel  Gatesy  Martha  Gates,  and  Mary  E.  Runkle,  an- 
swered the  complaint.  The  other  defendants  were  default- 
ed. The  answer  aUeges  that  the  lands  in  question  were 
owned  in  severalty  by  James  Runkle,  at  the  time  of  his 
death ;  that  he  held  the  same  in  fee  simple,  under  the  last 
will  of  John  Runkle,  which  was  not,  as  alleged,  procured 
by  fraud,  but  was  and  is  the  wUl  of  John  Runkle,  and  as 
such  was  duly  admitted  to  probate ;  that  James  Runkle, 
the  devisee,  until  his  death  held  undisturbed  possession 
under  the  will,  and  upon  his  death,  the  whole  title  de- 
scended to  Mary  E,  Runkle,  subject,  only,  to  a  dower  right 
in  her  mother. 

Reply  in  denial  of  the  answer. 

The  issue  thus  formed  was  submitted  to  a  jury,  and  there 
was  a  verdict  for  the  defendants  who  answered,  upon  which 
the'  Court,  having  refused  a  new  trial,  rendered  judgment, 
&;c. 

The  will  in  contest  bears  date  August  the  9th,  1845.  It 
is  duly  signed  and  sealed  by  John  Runkle,  and  attested,  in 
due  form,  by  two  witnesses.  John  Runkle  lived  about  one 
year  after  the  execution  of  the  will,  most  of  the  time  in 
good  health.  He  was  sick  at  the  time  it  was  executed, 
but  recovered  in  a  few  days.    The  following  is  one  of  its 
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provisions:     "I  devise  to  my  son,  James  Rankle^  all  my   Nov.  Term, 
real  estate  on  which  I  now  live,  to  have  possession  of  two-       •^°^°' 
thirds  of  it  at  my  death,  and  all  of  it  at  the  death  of  my     Rukkm 
wife."  Gatbb. 

Defendants,  at  the  proper  time,  moved  to  suppress  a  por- 
tion of  the  deposition  of  one  Joseph  Oiler^  which  had  been 
taken  by  the  plaintifis,  filed  in  the  cause,  and  duly  published. 
The  portion  to  which  the  motion  referred  is  as  follows: 
'^The  fall  before  John  Runkle  died,  I  [witness]  was  helping 
him  thrash  wheat  John  Runkle  and  his  son,  JameSj  got 
into  a  dispute  about  the  work,  and  the  old  man  told  him 
(James)  to  leave;  that  he  would  not  have  him  about  him, 
as  he  would  not  do  any  thing  to  suit  him.  The  old  man 
said  to  Jamesj  "you  are  carrying  my  will  around  with  you 
in  your  pocket,  and  I  do  not  want  you  about  me."  And 
James  said  he  hadn't  the  will  for  he  had  burnt  it.  The  old 
man  then  said,  if  he  had  burnt  the  will,  he  was  satisfied; 
that  he  did  not  want  any  will,  as  the  law  of  Indiana  was 
will  enough  for  him.  The  motion  to  suppress  was  sus- 
tained. 

During  the  trial,  the  plaintiffs  offered  to  prove,  by  three 
witnesses,  that  John  Runkle^  in  their  presence,  frequently 
demanded  of  James  Rvfnkle  the  paper  purporting  to  be  his 
(John^s)  wUl,  telling  James  that  he  had  stolen  it;  that  he 
(John)  wanted  to  destroy  it,  as  he  did  not  intend  that  that 
paper  should  be  his  will,  and  that  James^  upon  the  occasion 
of  the  several  demands,  admitted  that  he  had  had  the  will 
in  his  possession,  but  stated  that  he  had  burnt  it,  and  that 
it  no  longer  existed;  to  which  statements  John  Runkle  re- 
plied that  be  was  glad  that  it  was  destroyed ;  that  he  in- 
tended to  have  destroyed  it  if  he  had  got  it.  Again;  the 
plaintiffs  offered  to  prove  "that  after  the  death  of  John 
Runkle^  and  before  the  probate  of  the  will,  James  Runkle 
stated  that  he  had  had  the  will;  that  he  had  had  it  all  the 
while,  and  fooled  the  old  man;  and  that  he,  JbAn  Runkle^ 
bad  died  thinking  it  was  destroyed."  And  further,  they 
offered  to  prove,  "that  some  six  or  eight  days  after  the  exe- 
cution of  the  will,  and  immediately  after  John  Runkle  had 
Vol.  XL— 7 
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Not.  Term,   recovered  from  his  sickness,  he  said  the  instrament  he  had 

■^^"'      executed  was  not  his  will,  and  if  he  had  been  in  full  pos- 

RuNKLs      session  of  his  reasoning  faculties  he  would  not  have  exe- 

Gates.      cuted  the  same."     All  the  above  offers  were  refused  by  the 

Court— exceptions  were  taken  by  the  plaintii&-^and  the 

refusals  to  admit  the  proposed  evidence  are  assigned  for 

error. 

Was  the  declaration  of  John  Rtmkle^  made  six  or  eight 
days  after  the  execution  of  the  will,  admissible  in  evi- 
dence? 

It  has  been  ruled  that  the  statements  of  a  testator,  at  the 
time  of  making  a  will,  and  afterwards,  if  so  near  as  to  be 
part  of  the  res  gesia^  are  admissible  to  show  fraud  in  ob- 
taining the  will.  But  not  declarations  at  any  distance  of 
time  after  the  will  has  been  executed — especially  when  the 
wiU  has  been  in  the  testator's  possession.  Smith  v.  Fcfmer^ 
1  Gallis.  110.— Roberts  v.  Trawick,  13  Ala.  R.  68. 

This  exposition  seems  to  be  correct,  and,  when  applied 
to  the  question  under  discussion,  at  once  shows  that  the 
declaration  proposed  to  be  proved  was,  in  no  sense,  a  part 
of  the  res  gesta.  What  the  testator  did  say,  cannot,  in 
view  of  the  distance  of  time  after  he  made  the  will,  be  re- 
garded in  connection  with  the  transaction  of  executing 
that  instrument.  And  it  must  be  presumed,  there  being 
no  evidence  to  the  contrary,  that  the  will  was  in  the  testa- 
tor's possession,  at  the  time  he  made  the  declaration.  But 
the  effect  of  the  proposed  evidence  is,  that  the  instrument 
was  not  his  will,  because,  when  it  was  executed,  he  was 
not  in  full  possession  of  his  reasoning  faculties.  Now  this 
evidence,  had  it  been  admitted,  would  not  have  proved  his 
incapacity  to  make  a  will.  Few  if  any  persons  are  in  full 
possession  of  their  reasoning  faculties  when  prostrated 
with  disease.  Still,  a  person,  when  so  prostrated,  is  capa- 
ble of  making  a  will,  if,  at  the  time  he  executes  it,  his  mind 
and  memory  are  sufficiently  sound  to  enable  him  to  know 
and  understand  the  business  in  which  he  is  engaged.  1 
Jarm.  on  Wills,  50.  But  the  complaint  contains  no  aver- 
ment that  the  testator  was  of  unsound  mind;  nor  is  that 
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point  raised  by  the  issues.     It  follows  that,  upon  the  Not.  Term, 
ground  of  irrelevancy  alone,  the  declaration  was  inadmis-       ■'-^"' 
sible.  BuKKLB 

The  next  question  to  settle  is,  were  the  declarations  of-      Qatba. 
fered  in  evidence,  relative  to  the  destruction  of  the  will,  pro- 
perly excluded? 

As  we  have  seen,  the  plaintiffs  offered  to  prove  that  John 
Runkle  had  demanded  the  will  of  his  son,  JameSj  that  he 
(John)  might  destroy  it;  that  James  stated  be  had  burnt 
the  'will — ^that  it  no  longer  existed — ^when  John  replied,  he 
was  glad  that  it  was  destroyed — ^that  the  law  of  Indiana 
was  will  enough  for  him. 

The  evidence  thus  proposed  was  obviously  intended  as 
proof  of  the  revocation  of  the  will;  hence,  the  inquiry 
arises,  was  it  effective  for  that  purpose? 

A  statute  in  force  when  the  will  is  alleged  to  have  been 
revoked,  declares  that  "  No  will  in  writing,  &c.,  shall  be  re- 
voked unless  by  burning,  tearing,  canceling,  or  obliterating 
the  same  with  the  intention  of  revoking  it,  by  the  testator 
himself,  or  by  some  person  in  his  presence  and  by  his  direc- 
tion or  consent,  or  by  some  other  will,  codicil,  or  other 
writing,"  &c.,  signed  by  the  testator,  or  by  some  one  in  his 
presence,  with  his  consent,  and  attested  and  subscribed  in 
his  presence  by  two  or  more  witnesses;  "and  when  any 
such  win  is  burnt,  torn,  canceled,  or  obliterated  by  any 
other  person  than  the  testator  himself,  the  direction  and 
consent  of  such  testator,  and  the  fact  of  such  injury  or  de- 
struction, shall  be  proved  by  at  least  two  witnesses."  R.  S. 
1843,  p.  491,  §  29. 

Thus,  it  will  be  seen,  that  a  testator's  intent  to  revoke 
will  not,  of  itself,  render  his  will  inoperative;  nor  does  his 
mere  belief  that  it  has  been  destroyed  affect  its  validity* 
The  statute  requires  not  only  an  intention  to  revoke,  but 
an  act  of  revocation,  to  be  done  by  the  testator  himself,  or 
by  some  person  in  his  presence,  and  by  his  direction*  if 
this  construction  be  correct,  and  we  think  it  is,  the  evi- 
dence was  properly  refused;  because  there  was,  in  thi»  in- 
stance, no  act  done  that  could,  within  the  statute,  amount 
to  a  revocation.    In  reference  to  the  English  statute,,  which 
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Nov.  Tenn,  is  similar  to  ours,  Mr.  Jarman^  in  his  Treatise  on  Wills, 
^^^*  says:  "The  legislature  having  pointed  out  certain  modes 
Boxui  by  which  a  will  may  be  revoked,  it  is  not  in  the  power  of 
Oatbs.  the  judicature,  under  any  circumstances,  to  dispense  with 
part  of  its  requisitions,  and  accept  the  mere  intention  or 
endeavor  to  perform  the  prescribed  act  as  a  substitute  or 
equivalent  for  the  act  itself,  though  the  intention  or  en- 
deavor may  have  been  frustrated  by  the  improper  behavior 
of  a  third  person."  Jarm.  on  WiUs,  a  7,  §  2.  CJonceding, 
then,  that  the  testator,  in  this  instance,  was  deceived  into 
the  belief  that  his  will  was  destroyed,  still  he  knew,  be- 
cause he  is  presumed  to  have  known  the  law,  that  such 
destruction,  to  be  available,  should  have  been  in  the  mode 
pointed  out  by  the  statute — ^made  in  his  presence  and  by 
his'  direction.  And  if  he  really  intended  that  his  will 
should  not  remain  effective — ^the  same  not  being  in  his 
possession — he  might  have  revoked  it  by  a  writing  pro- 
perly attested.  We  are  advised  that  the  authorities  on 
this  subject  are  not  uniform ;  but  the  weight  of  them  seems 
to  favor  the  view  just  taken.  In  Doe  v.  Harris^  6  Ad.  and 
El.  209,  the  testator,  intending  to  destroy  his  will,  threvr  it 
on  the  fire.  The  envelope  was  merely  singed,  but  the  wiQ 
itself  not  at  all  burned,  when  another  person — a  relative  of 
the  testator,  who  lived  with  him — snatched  it  from  the 
fire,  and,  upon  the  will  being  demanded  by  the  testator, 
threw  another  paper  into  the  fire,  pretending  it  to  be  the 
will.  The  Court  held  that  these  facts,  under  the  statute 
in  relation  to  wills  of  freehold,  did  not  amount  to  a  revoca- 
tion of  the  will.  In  delivering  the  opinion.  Lord  Denman 
said:  "  It  would  be  a  violence  to  language,  if  we  said  here, 
that  there  was  any  evidence  to  go  to  the  jury  of  the  will 
having  been  burnt.  Great  inconvenience  would  be  intro- 
duced, by  holding  that  there  may  be  a  virtual  compliance 
with  the  statute;  but  none  in  saying  that  if  a  testator  pei^ 
severes  in  the  intention  of  revoking  his  will,  he  shall  fulfill 
it  by  some  of  the  means  pointed  out  in  the  statute."  So 
in  Boyd  v.  Cooky  3  Leigh,  32,  a  blind  testator  directed  his 
will  to  be  destroyed,  and  supposed  it  was  destroyed,  when 
in  fact  no  act  had  been  done  towards  its  destruction.     It 
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was  held  that  there  was  no  revocation.     See,  also,  Jackson  Not.  Tenn, 
V.  Kniffen,  2  Johns.  Ch.  31;  ERse  v.  Faucher,  10  Ired.  139;       ^-0^- 

Gaines  v.  GaineSj  2  A.  K.  Marsh.  199;  Jackson  v.  Betts^  9  Faioibwobth 

▼• 

Cow.  208.  These  authorities  plainly  indicate  the  princi-  Dbjjlb. 
pie,  that  an  intention  to  revoke  a  will  is  utterly  inoperative 
unless  there  be  some  act  done  in  pursuance  of  that  inten- 
tion, and  such  act  be  one  of  revocation,  within  the  require- 
ments of  the  statute.  Apply  this  to  the  case  at  bar,  and 
it  will  at  once  be  seen  that  in  its  rulings  the  Circuit  Court 
committed  no  error.  The  judgment  must,  therefore,  be 
affirmed. 

Per  Ounanu— The  judgment  is  affirmed  with  costs. 

W.  C.  Wilson  and  J  M,  La  Rue^  for  the  appellants. 

R.  C  Gregory  and  J,  Pettity  for  the  appellees. 


*  •»»  1 


Farnsworth  and  Another  v.  Drake  and  Others. 

Complaint  upon  %  promiasoiy  note.  The  6ret  paragraph  alleged  that  the  note 
was  made  payable  to  the  Madison ^  Indianapolis,  and  Peru  Railroad  Company; 
that  the  Peru  and  Indianapolis  Railroad  Company  then,  &c.,  became  the  own- 
ers  of  the  note,  and  then,  &c.,  sold  and  assigned  the  same  to  the  plointifTs, 
who  are  now  the  owners,  &c.    Held,  substantially  good  on  demnrrer. 

The  second  paragraph  alleged  the  making  and  transfer,  as  in  the  first,  and  add- 
ed that  the  3f.,  /.,  and  P.  Railroad  Co.,  the  payee,  was  formed  by  a  union 
of  the  M,  and  I.  and  the  P,  and  /.  companies ;  that  the  union  was  snbse- 
qaently  judicially  declared  illegal  and  yoid,  and  this  note  awarded  to  the  P, 
and  /.  Co, 

Held,  1.  That  if  the  M.,  I.,  and  P.  Railroad  Co.  is  to  bo  regarded  as  existing 
de  facto,  before  it  was  declared  illegal,  &c.,  so  that  its  assignment  of  the  note 
would  hayc  passed  the  title,  then  the  delivery  of  the  note  by  it,  pursuant  to 
an  order  of  Court  at  its  dissolution,  to  the  P.  and  /.  company,  was  suffi- 
cient, and  is  well  pleaded. 

S.  But  if  that  company  is  to  be  regarded  as  never  having  had  even  a  de  facto 
existence,  then  the  note  was  made  payable  to  a  fictitious  payee,  and  hence, 
any  bona  fide  holder  might  sue  upon  it,  and  need  not  aver  in  his  complaint 
that  he  is  a  hona  fide  holder. 

The  third  paragraph  alleged  a  partnership  between  the  companies,  and  that  tlie 
note  was  made  to  them  as  such,  by  the  name,  &c. ;  that  afterwards  the  part- 
nership was  dissolved ;  that  the  M.  and  /.  company  assigned  her  interest, 
by  delivory  to  the  P.  and  /.  company;  and  that  the  latter  assigned  to  the 
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Not.  Tornty 

185a 

Fakhswokth 

T. 

Drake. 


plaintiffs  by  indorsement — the  Jf.  and  /.  company,  the  equitable  assigiior, 
being  made  a  party.  Hddf  that  if  the  companies  were  legally  in  partner- 
ship, the  paragraph  was  good;  but  if  they  were  not,  and  yet  had  a  joint  in- 
terest in  the  subject-matter  of  the  note,  perhaps  it  enured  to  them  as  joint 
payees,  and  thus  the  transfer  might  be  good. 


Ttteadajft 
November  23. 


APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Perkins,  J. — Suit  by  Famsworth  and  Bernard^  assignees 
of  the  promissory  note,  of  which  a  copy  reads  thus: 

"  Indianapolis^  July  8,  1854.  Two  years  after  date,  for 
value  received,  we  promise  to  pay  to  the  president  and  di- 
rectors of  the  Madison^  Indianapolis^  and  Peru  Railroad 
Company^  or  order,  the  sum  of  377  dollars,  with  interest 
from  date,  without  any  relief  whatever  from  valuation  or 
appraisement  laws.    J,  P.  Drake,  &  A.  ButW^ 

Indorsed — "  The  president  and  directors  of  the  Peru  and 
Indianapolis  Railroad  Company  assign  this  note  to  Joseph 
Famsworth  and  Jehiel  Bernard  John  D.  Defrees^  Presi- 
dent, Peru  and  Indianapolis  Railroad  Company.^ 

The  complaint  upon  this  note  contains  three  paragraphs, 
all  of  which  were  demurred  to,  the  demurrer  sustained,  and 
judgment  rendered  for  the  defendants. 

The  first  paragraph  alleges  that  Drake  and  BuelL,  by  the 
description,  &c.,  made  the  note  payable  to  the  Madison^ 
Indianapolis,  and  Peru  Railroad  Company;  that  the  Peru 
and  Indianapolis  Railroad  Company,  then,  &c.,  became  the 
owners  of  the  note,  and  then,  &c.,  sold  and  assigned  the 
same  to  the  plaintiffs,  who  are  now  the  owners,  &c. 

We  think  this  paragraph  substantially  good.  By  our 
statute  the  possessor  and  equitable  owner  of  a  note  may 
sue  on  it.  In  his  complaint  he  must  show  his  title.  It 
would  have  been  more  formal  for  the  plaintiffs  in  this  case, 
in  showing  the  transfer  of  the  note  from  the  Madison,  In- 
dianapolis, and  Peru  Railroad  Company  to  the  Peru  and 
Indianapolis  company  to  have  averred  that  the  former  sold 
and  delivered  the  note  to  the  latter.  But  the  averment 
that  the  note  was  executed  to  the  former,  and  that  the  lat- 
ter, then,  &e.,  became  the  owner,  and  then,  &c.,  sold  and 
assigned  the  same,  &c.,  clearly  implies  a  sale  and  delivery 
to  the  Peru  company  by  the  Madison,  Indianapolis,  and 
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Peru  company.    It  is  an  avennent  of  mixed  matter  of  law   Not.  Tenn, 
and  fact,  which  at  common  law  was  good  on  general  de-      -^^^^ 
murrer.  Fabhbwoeth 

It  is  true  that  where  an  equitable  assignee  snes,  he  is  re-     Draxb. 
quired  by  statute  to  make  the  assignor  a  party,  which  is 
not  done  in  this  case;  but  there  is  no  demuirer  for  want  of - 
the  Madison^  LidianapoHs^  and  Peru  company,  or  the  Peru 
and  indianapolis  company,  being  made  parties. 

The  second  paragraph  alleges  the  making  and  transfer 
of  the  note,  as  in  the  first  paragraph,  and  adds  further  that 
the  Madisan^  Indicmapolis^  cmd  Peru  Railroad  Company^ 
the  payee  of  the  note,  was  formed  by  a  Uiiion  of  the  Mad^ 
ison  and  Indianapolis  and  the  Peru  and  Indianapolis  com- 
panies ;  that  that  union  was  subsequently  judicially  declared 
illegal  and  void,  and  the  note  sued  on  awarded  by  the  Court 
to  the  Peru  company,  as  its  property,  &c.,  thus  showing  the 
manner  in  which  the  note  was  transferred  by  the  payee  to 
the  Peru  and  Indianapolis  company,  and  that  there  was  no 
such  party  in  existence  as  the  payee,  to  be  made  defendant 
to  the  suit. 

Now,  this  paragraph  may  be  viewed  in  two  aspects— 

1.  K  the  Madison^  Indianapolis^  and  Peru  Railroad  Com" 
pany  is  to  be  regarded  as  existing  d^  fado^i  before  it  was 
jndicially  declared  illegal,  and  dissolved,  so  that  an  assign- 
ment by  indorsement  or  delivery  by  it  of  the  note,  would 
have  passed  the  title,  then  the  delivery  by  that  company, 
pursuant  to  the  order  of  the  Court,  at  its  dissolution,  of 
the  note  to  the  Peru  and  Indianapolis  company,  was  suffi- 
cient, and  is  well  averred  in  the  paragraph.    But, 

2.  If  the  Madison^  Indianapolis^  and  Peru  company  is  to 
be  regarded  as  never  having  had  even  a  de  facto  existence, 
then  the  note  was  made  payable  to  a  fictitious  payee,  and, 
hence,  any  bona  fide  holder  might  sue  on  it,  and  need  not 
aver  in  his  declaration  that  he  was  a  bona  fide  holder — ^that 
would  be  presumed  till  the  contrary  appesired.  No  such 
avennent  was  made  in  the  declarations  in  the  suits  in  the 
English  cases  which  settled  the  law  that  a  note  payable  to 
a  fictitious  payee  was  not  void  in  the  hands  of  an  innocent 
holder,  and  that  such  holder  might  sue  the  real  parties  who 
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Nov.  Tenn,   knew  the  payee  to  be  fictitions.     Minet  v.  C^son,  3  Term 
^058.       Rep.  481,— 1  H.  Black.  569.— Rose  on  Bills  and  Notes,  77, 
Smbad       side  page.     We  think  the  second  paragraph  is  good. 
Thb  limiAN-      The  third  paragraph  alleges  that  the  Madison  and  Indian- 
Bjmio'D^o.  ^^^^*  Railroad  Company  and  the  Peru  and  Indianapolis 
'  Railroad  Company  were  partners;  that  the  note  in  suit  was 
given  to  them  as  such,  by  the  name  of  the  Madison^  Indian^ 
apolis,  and  Peru  Railroad  Company;  that  afterwards  the 
partnership  was  dissolved;  that  the  Madison  company  as- 
signed her  interest  in  the  note,  by  delivery,  to  the  Peru 
company;  that  the  latter  assigned  to  the  plainti£&  by  in- 
dorsement, and  the  Madison  company,  the  equitable  as- 
signor, is  made  a  party.   If  the  two  companies  were  legally 
in  partnership,  the  paragraph  is  undoubtedly  good*   K  they 
were  not,  and  had  a  joint  interest  in  the  subject-matter  of 
the  note,  perhaps  it  enured  to  them  as  joint  payees,  so  that 
the  transfer  as  described  in  the  paragraph  may  be  good. 
This  point,  however,  we  do  not  decide. 
Per  Ci«naw.— The  judgment  is  reversed  with   costs. 
Cause  remanded  for  further   proceedings,  with  leave  to 
amend  the  pleadings. 

J.  L.  Ketcham  and  /.  Coffin^  for  the  appellants. 
D.  McDonald  and  A»  G,  Porter,  for  the  appellees. 


i» » 


Smead  and  Others  v.  The  Indianapolis,  Pittsburgh,  and 

Cleveland  Rati^road  Company. 

Under  die  original  charter  of  the  Indianapoiia  and  BeU^tUaine  Railroad  Com- 
pany ^  that  corporation  had  no  genei'al  power  to  execute  promissory  notes 
and  bills  of  exchange. 

The  company  was  chartered  for  the  specific  pni-pose  of  constructing  a  railroad 
from  Indianapolis  to  the  Ohio  state  line,  to  connect  there  with  a  certain  Ohio 
railroad;  and  no  express  power  to  execute  bill:)  and  notes  being  giren,  they 
could  make  only  such  as  might  be  necessary  or  proper  in  carrymg  through 
that  undertaking. 

They  could  not  execute  accommodation  paper,  or  paper  to  aid  an  undertaking 
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not  oontempUitcd  hj  their  charter;  and  such  paper,  if  executed,  would  be    Kor.  Term, 
void  in  the  hands  of  an  assignee.  1858. 

A  bill  or  note  executed  witliin  the  power  of  a  corporation,  but  by  an  abuse  of        ~ 
that  power  in  the  particular  instance,  would,  if  goyemed  by  the  law  mer-  ^ 

dianty  be  yalid  in  the  hands  of  a  bona  Jide  holder;  bat  if  executed  entirely  Thb  Indiah- 
withont  the  corporate  power  it  would  not,  if,  indeed,  there  could  bo  a  bona    apolis,  &g., 
Jide  holder  of  such  paper.  Baiuio'd  Co.  • 

The  charter  of  a  corporation  designed  for  the  accomplishment  of  a  particular 
object  through  the  inrestment  of  the  Innds  of  prirate  indiyidnals,  at  all 
erents  if  fairly  obtained,  is  a  contract,  at  least  after  interests  haye  become 
Tested  under  it,  which  the  legislature  cannot  substantially  impair  without 
yiolating  the  constitution  of  the  United  States. 

The  legislature,  therefore,  cannot  make  compulsory  amendments  materially 
affecting  rigfatB  nnder  sach  a  charter,  nnlcss  by  yirtae  of  some  leseryed 
power. 

But  the  legislature  may  alter  such  a  charter  with  the  assent  of  all  the  corpora- 
tors ;  and  that  assent  may  be  manifested  in  at  least  three  ways — ^by  asking 
the  legislature  to  make  the  amendment;  by  expressly  accepting  an  amend* 
ment  enacted  without  request;  and  by  acting  upon  and  acquiescing  in  an 
amendment  enacted  without  request. 

The  Indianapolis  and  BcUefontavie  Railroad  Company ,  by  acting  under  §  3  of 
the  general  railroad  act  of  1853,  accepted  the  same  as  an  amendment  to  their 
charter. 

Under  their  charter  as  thus  amended  they  may  execute  notes  or  bills  to  pay  the 
expense  of  altering  the  gauge  of  another  railroad,  to  enable  them  to  trans- 
port freight  and  passengers  oyer  it  in  their  own  cars;  and  their  bills  accept- 
ed on  such  a  consideration  would  be  yalid. 

APPEAL  from  the  Marion  Circuit  Court,  Tuesday 

Perkins,  J. — Suit  by   Smead  Sf  Co.^  assignees  of  the  iVbiTonter  as. 

Oreenville  and  Miami  Railroad  Companp^  against  the  M* 

dianapolis  and  Bellefontaine  Railroad  Company,  upon  five 

bills  of  exchange  for  3,000  dollars  each,  of  the  following 

tenor: 

''  $2,000.     Cincinnati,  December  22, 1854.    Nine  months 

after  date,  pay  to  the  order  of  the  Greenville  and  Miami 

Railroad  Co,,  two  thousand  dollars,  value  received.    E.  B. 

Taylor  J  President,  G.  and  M,  Railroad  Co.   To  Indianapolis 

and  Bellefontaine  Railroad  Co.,  Indianapolis.^^ 
Across  the  face  of  the  bill  was  written— 
^^  Accepted,  payable  at  the  Ohio  Life  Ins.  and  Trust  Co., 

CincinnatL    John  Brough,  president,  L  and  B.  Railroad 

CompanyP 
The  bill  was  indorsed — ^^  E.  B.  Taylor,  President,  G.  and 

ML  Railroad  Co:' 
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Not.  Term,        The  defendants  answered  "  that  said  bills  of  exchange 

^^^°*      in  the  complaint  mentioned  were  accepted  by  said  defend- 

BiiBAD      ants  and  their  agents  without  any  legal  authority  or  power 

Thb  Ivdian-  whatever  under  the  charter  of  said  defendant,  and  said  ac- 

«  ILukao'd  Co.  ccpt^nc^s  were  ab  initio^  and  stiU  are,  void  in  law,  in  this, 

that  on  the  22d  day  of  Jvne^  1854,  the  defendants  and  the 
Greenville  and  Miami  Railroad  Company^  of  Ohioy  entered 
into  the  following  agreement: 

'  Indianapolis^  Indiana^  June  22, 1854.  The  IndianapoUs 
and  BeUefontaine  Railroad  Company ^  of  the  state  of  hidi' 
anay  and  the  OreenviUe  and  Miami  Railroad  Company^  of 
the  state  of  Ohioy  bodies  corporate  created  by  the  laws  of 
the  states  of  Ohio  and  Indiana^  contract  and  agree  with 
each  other  as  follows: 

'  1.  The  Indianapolis  and  BeUefontaine  Railroad  Com- 
pany agrees  to  accept  drafts  of  the  Greenville  and  Miami 
Railroad  Company^  ninety  days  from  date  for  the  aggre- 
gate sum  of  15,000  dollars,  to  be  drawn  at  such  time  as 
the  necessities  of  the  Greenville  and  Miami  Railroad  Com'' 
pany  may  require;  in  consideration  of  which  the  said 
Chreenville  and  Miami  Railroad  Company  hereby  covenants 
and  agrees  to  adopt  and  maintain  on  their  road  from  Union 
to  Dayton  the  Ohio  gau^  of  four  feet  ten  inches, 

*  2*  It  is  further  agreed  that  the  contract  made  and  en- 
tered into,  &c.  (This  section  simply  provides  that  some 
previous  contracts  remain  in  force.) 

^  3.  It  is  further  agreed  that  at  least  one  daily  passenger 
train  each  way  shall  be  run  through,  over  the  IndianapoUs 
and  BeUefontaine  and  GreenmUe  and  Miami  railroads,  with- 
out change  of  cars  between  Lulianapolis  and  Dayton, 
through-tickets  over  both  roads  being  sold  at  each  end  of 
the  line,  at  such  prices  as  may  be  mutually  agreed  on; 
other  trains  being  arranged,  as  far  as  practicable,  in  such 
manner  as  to  form  suitable  connections  at  Union. 

^4.  The  superintendents  of  the  two  roads,  parties  to  this 
agreement,  shall,  from  time  to  time,  make  and  establish  a 
tariff  of  prices  for  the  transportation  of  freight  between 
indianapolis  and  Dayton,  such  company  to  receive  its  pro 
rata  share  of  all  such  freight,  in  proportion  to  the  length 
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of  road  over  which  the  same  may  be  carried;  and  at  least  Not.  Term, 
one  through  freight  train  per  day,  each  way,  shall  be  run       ^^^j^* 
between  Indianapolis  and  DapUm^  in  connection  with  the      Smbao 
Cinciimati,  HamiiUm^  and  DayUm  road,  unless  the  superin-  Thb  Ihdiak- 
tendents  of  the  roads  shall  otherwise  agree.  Baimo'd  Co. 

'In  witness  whereof  the  party  of  the  first  part  has  caused 
these  presents  to  be  executed  by  its  executive  committee. 
And  the  party  of  the  second  part  has  caused  these  presents 
to  be  signed  by  the  undersigned,  special  committee  on  its 
part 

^  S.  Witt  and  Jos.  H.  Oodnum^  executive  committee  of 
hdianapolis  and  Bellefontaine  Railroad  Companp. 

*  JS.  B.  Taylor  and  W.  A.  Weston,  special  committee  of 
the  Greenville  and  Miami  Railroad  Company.^ 

And  the  defendants  say  that  said  two  acceptances  speci- 
fied in  said  bill  of  particulars,  [of  5,000  dollars  each,  dated 
July  1, 1854,]  were  acceptances  made  by  said  defendants, 
under  said  contract,  which  was  and  is  void  in  law,  and  for 
no  other  consideration  whatever;  and  the  proceeds  thereof 
went  to  the  use  of  said  ChreenviUe  and  Miami  Railroad 
Company.  And  the  defendants  further  say  that  the  said 
other  acceptances  of  the  said  other  five  bills  of  exchange 
specified  in  the  said  special  paragraphs  in  said  complaint, 
were  given  and  executed  upon  the  renewal  of  said  two  ac- 
ceptances of  said  two  bills,  and  for  no  other  consideration, 
of  which  facts  the  plaintiffs  had  notice.  And  the  defend- 
ants say  that  they  had  no  legal  power  to  make  said  con- 
tract or  acceptances  under  their  charter,  nor  to  give  the 
said  £L  Witt  and  Jos.  H.  Oodman,  nor  either  of  them,  any 
power  or  legal  authority  whatever  to  make  said  contract. 
And  the  defendants  further  say  that  said  acceptances  were 
for  the  use  and  benefit  of  the  Chreenville  and  Miami  Rail- 
road Company,  and  the  whole  proceeds  thereof  went  to  the 
sole  use  of  said  company,  and  not  to  the  use  of  defend- 
ants, of  which  plaintiffs  had  notice." 

The  plaintifis  replied,  ^that  the  defendants,  the  Indiar^ 
apoUs  and  Bellefontaine  Railroad  Company,  now  known 
by  the  name  in  which  the  defendants  are  sued,  had  lawful 
power  to  make  said  contract,"  &c. 


108  CASES  IN  THE  SUPREME  COURT 

Not.  Tenn,       Demurrer  to  this  reply  sustained;  exceptions  taken;  and 
______  final  judgment  for  the  defendants. 

Smbad  There  were  other  pleadings;  but  they  nefed  not  encum- 

The  Indian-  ber  this  opinion,  as  all  the  questions  in  the  cause  fairly 

u^^^^ci  ^i«^  ^P^«  ^^""^^  ^^Pi^^ 

The  demurrer,  as  to  substance,  reaches  back  through  the 

previous  pleadings. 

The  charter  of  the  Indianapolis  and  BeUefontaine  Rail- 
road Company  was  granted  in  1848;  and  the  undertaking 
specified  was  to  build  a  railroad  from  Indianapolis  through 
Winchester  to  the  Ohio  state  line,  "for  the  purpose  of  con- 
necting with  a  railroad  proposed  to  be  constructed  from 
BeUefontaine^  in  O/tto,  to  the  state  line." 

The  charter  contained  this  section : 

"Sec.  60.  This  act  may,  at  any  time,  be  altered  or 
amended  at  the  request  of  said  company,  upon  the  appli- 
cation of  the  president  and  directors  thereof." 

In  1853,  the  legislature,  under  a  proper  title,  enacted  as 
follows : 

"That  any  railroad  company  heretofore  organized,  or 
which  may  hereafter  be  organized,  under  the  general  or 
special  laws  of  the  state,  and  which  may  have  constructed, 
or  commenced  the  construction  of  their  road,  so  as  to  meet 
and  connect  with  any  other  road  in  an  adjoining  state, 
shall  have  the  power  to  make  such  contracts  and  agree- 
ments with  any  such  road,  constructed  in  an  adjoining 
state,  for  the  transportation  of  freight  and  passengers,  or 
for  the  use  of  its  road,  as  to  the  board  of  directors  may 
seem  proper."     Laws  of  1853,  p.  105,  §  3. 

In  Junei^  1854,  the  article  of  agreement  for  a  connection 
of  roads  was  entered  into  betw^een  the  Indianapolis  and 
BeUefontaine  and  the  Greenville  and  Miami  companies, 
and  bills  of  exchange  pursuant  thereto  were  drawn  by  the 
latter  upon  the  former,  by  which  company  they  were  ac- 
cepted. 

In  December^  1854,  said  bills  were  renewed. 

In  1857,  the  bills  upon  renewal  were  unpaid,  and  this 
suit  upon  them  was  commenced. 

The  defense  set  up  is,  want  of  power  in  the  corporation 
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to  enter  into  the  agreement  and  accept  the  biUs  in  ques-   Nov.  Term, 
tion.  18^^- 


Under  the  original  charter  of  the  Indianapolis  and  Belle^  Smead 
fontaine  Railroad  Company^  that  corporation  did  not  pos-  Thb  Ikdiah- 
sess  a  general  power  to  execute  promissory  notes  and  bills  b^^"'j,  co, 
of  exchange.  The  company  was  created  for  the  specific 
purpose  of  constructing  a  railroad  from  Indianapolis  to  the 
Ohio  state  line,  to  connect  at  that  point  with  a  certain 
Ohio  railroad.  No  express  power  to  execute  bills  and 
notes  was  given ;  and  hence,  the  only  power  possessed  to 
execute  such  paper  was  that  which  arose  as  incidental  to 
the  main  undertaking,  viz.,  the  giving  of  such  paper  when 
necessary  or  proper  in  the  carrying  through  that  under- 
taking. It  might  give  such  paper  to  evidence  indebted- 
ness  contracted  in  constructing  the  railroad,  and  providing 
for  its  connection  with  the  Ohio  road  mentioned  in  its 
charter.  It  had  no  power,  therefore,  to  execute  merely  ac- 
commodation paper,  or  paper  to  aid  an  undertaking  not 
contemplated  by  its  charter,  and  such  paper  executed  by  it 
would  be  void.  It  would  be  ultra  vires.  Such  paper,  it 
would  seem,  must  be  void  in  the  hands  of  any  assignee, 
because  its  issue  would  be  outside  of  the  power  of  the 
corporation.  Would  a  note  by  an  infant  be  valid  in  the 
bands  of  a  bona  fide  holder  ?  A  bill  or  note  executed 
within  the  power  of  the  corporation,  but  by  an  abuse  of 
the  power  in  the  particular  instance,  would,  if  governed  by 
the  law  merchant,  be  valid  in  the  hands  of  a  borui  fide 
holder;  but  when  executed  entirely  without  the  corporate 
power,  it  would  not,  if,  indeed,  there  could  be  a  bona  fide 
holder  of  such  a  bill.  The  corporation  in  question  has 
power  to  accept  a  bill  or  give  a  note  to  a  contractor  for 
money  due  him  for  work  on  the  road.  Suppose,  by  an 
abuse  of  that  power,  the  company  give  a  commercial  note, 
purporting  to  be  for  such  a  consideration,  when  nothing  is 
due  the  contractor;  being  ostensibly  for  a  purpose  within 
the  corporate  power,  it  might  be  valid  in  the  hands  of  a 
bona  fide  holder.  Looking  at  the  charter,  he  would  dis- 
cover authority  for  the  note.  Hamilton  v.  The  N.  and  D. 
R.  Cb.,  9  Ind.  R.  360.     The  Greenville  and  Miami  Bail- 
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Not.  Tcim,  road  Company  is  not  one  with  which  the  Indianapolis  and 
■^^^"*  Bellefontaine  Railroad  Company  was  authorized  to  con- 
SnAD      nect  by  its  original  charter;  and  the  bills  in  suit  were  not 

ThbIkdiak-  given  for  any  purpose  specified  in  that  charter.     Hence, 
lU^Bo'ifco.  ^^®y  ^®  void,  unless  they  were  legitimately  given  under  an 
amendment  to  the  charter  which  binds  the  company. 

It  seems  to  be  settled,  that  the  charter  of  a  corporation 
designed  for  the  accomplishment  of  a  particular  object 
through  the  investment  of  the  funds  of  private  individuals, 
at  all  events,  if  fairly  obtained,  is  a  contract,  at  least  after 
interests  have  become  vested  under  it,  which  the  legisla- 
ture cannot  substantiaUy  impair  without  violating  the  con- 
stitution of  the  United  States,  It  cannot,  therefore,  make 
compulsory  amendments,  materially  affecting  rights  under 
such  charters*  At  the  same  time,  charters  for  railroad 
companies,  &c.,  are  ostensibly  granted  for  the  promotion 
of  the  public  good — ^are  for  the  promotion  of  objects  which 
the  legislature  might,  and  perhaps  otherwise  should,  ac- 
complish on  the  part  of  the  state.  Hence,  the  legislature, 
when  authorizing  a  corporation  to  carry  on  such  under- 
takings, may  empower  it  to  take  private  property,  as  being 
for  the  public  use.  And,  certainly,  the  public  have  an  in- 
terest in  the  great  highways  for  travel  and  commerce 
throughout  the  state.  It  would  seem,  therefore,  that  the 
state  ought  to  possess,  independently,  or  by  express  reser- 
vation, some  power,  in  every  instance,  to  guard  and  secure 
that  public  interest.  But  it  must  be  conceded  that  the 
law  is  that  the  legislature  cannot  force  an  amendment 
upon  the  charter  of  a  railroad  corporation,  materially  inju- 
rious to  the  stockholders  of  the  company,  unless  by  virtue 
of  a  reserved  power.  Judge  Parker,  in  3%e  Schenectady. 
SfC*^  Co.  V,  Thatcher^  1  Keman,  102,  says:  "It  is  not  cer- 
tainly every  extension  of  the  main  line,  or  construction  of 
a  branch,  or  change  of  route  subsequent  to  subscription 
for  stock,  that  will  discharge  a  stockholder  from  his  ex- 
press agreement  to  pay  for  his  stock.  The  change  made 
may  be  unimportant,  or  may  be,  and  in  most  cases  doubt- 
less is,  beneficial  to  the  stockholders;  and  where  it  is  not 
claimed  to  be  prejudicial,  and  the  character  of  the  contract 
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18  not  altered,  there  can  certaijily  be  no  reason  for  allowing  Nor.  Term, 
a  dissatisfied  stockholder  to  complain  where  he  is  not  in-       ^^^' 
jured.    2  Watts  and  Serg.  156.— 2  Penn.  R.  466.— 10  Barb.      Smad 
277.— 14  id.  669. — 2  Rnss.  and  Mylne,  470. — 8  Mass.  R.  Thb  ^'dian- 
270.— 10  id.  385.— 15  Pick.  363-— 1  N.  H.  R.  44.-2  Am.  ^j^^o^'^qo. 
Law  Journal,  N.  8.,  No.  11,  for  jMay,  1860." 

But  the  legislature  can  alter  the  charter  of  a  corporation 
with  the  assent  of  all  the  corporators.  That  assent  may 
be  manifested  in  at  least  three  ways — 

1.  By  asking  the  legislature  to  make  the  alteration  or 
amendment. 

2.  By  expressly  accepting  an  amendment  enacted  with- 
out request. 

3.  By  acting  upon,  and  acquiescing  in,  an  amendment 
enacted  without  request. 

In  the  case  at  bar,  the  legislature,  in  1863,  enacted  an 
amendment  to  the  charter  of  the  IndicmapolU  and  BeUe^ 
faniaine  Railroad  Company;  for  the  general  section  of  the 
statute  above  quoted  constituted  an  offered  amendment  to 
all  the  railroad  charters  in  the  state.  The  officers  of  that 
company  acted  under  the  amendment,  and,  for  themselves, 
thereby  accepted  it.  And  perhaps,  under  the  section  of 
the  charter  above  quoted,  the  directors  had  a  right  to  ac- 
cept amendments  without  consulting  the  stockholders. 
Bat,  however  that  may  be,  we  have  no  doubt,  so  far  as 
appears  by  the  record,  that  the  stockholders  have  acqui- 
esced. They  are  not  objecting  to  it  in  this  suit.  They 
have  filed  no  bill  for  an  injunction  to  restrain  the  directors 
from  acting  under  the  amendment.  The  directors  cannot, 
after  having  accepted  the  amendment  themselves,  volun- 
teer a  defense  on  behalf  of  the  stockholders  in  this  suit. 

The  amendment  to  the  charter  of  the  railroad  company 
having  been  accepted,  the  question  now  arises — ^was  the 
acceptance  of  the  bill  authorized  by  it?  The  amendment 
authorized  the  Indianapolis  and  Bellefontaine  Railroad 
Company  to  make  any  contract  with  the  Oreenville  and 
Miami  road  which  its  directors  might  deem  proper,  "for 
the  transportation  of  freight  and  passengers,  or  for  the  use 
of  its  road."    For  this  section,  when  construed  in  connec- 
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Nov.  Term,   tion  with  the  title  of  the  act  and  preceding  sections,  must 
•'•°^°'      relate  to  any  and  all  Ohio  roads. 

l^BB  The  Indianapolis  and  Bellefontaine  Railroad  Company^ 

Wallace,  therefore,  might  make  an  arrangement  to  connect,  as  to 
time,  the  separate  trains  of  the  two  roads,  and  thereby  tran- 
sport through  passengers;  or  it  might  make  a  contract  for 
the  use  of  the  Greenville  and  Miami  road,  and  run  its  o-w^n 
cars  over  that  road  to  Dayton.  The  Indianapolis  and  Belle^ 
fontaine  road  chose  the  latter  arrangement;  and  it  had  the 
power,  under  the  amended  charter,  to  make  all  contracts 
necessary  to  carry  out  that  arrangement.  It  might  con- 
tract indebtedness  for  that  purpose,  and  might  give  bills 
and  notes  therefor.  Now,  for  the  Indianapolis  and  Belle* 
fontaine  company  to  procure  the  successful  ase  of  the 
Greenville  and  Miami  road,  it  was  necessary  to  bring  the 
tracks  of  both  to  the  same  gauge.  The  former  road  might 
have  altered  its  gauge  to  that  of  the  latter;  but  if  it  could 
more  cheaply  get  the  use  of  that  road  by  paying  a  portion 
of  the  expense  of  altering  its  gauge,  we  think  it  w^as  in  the 
power  of  the  Indianapolis  and  Bellefontaine  road  to  do  so. 

The  bills  in  question  having  been  accepted  upon  that 
consideration,  are  valid. 

Per  Curiam. —  The  judgment  is  reversed  v^dth  costs. 
Cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion,  with  leave  to  the  parties  to  amend  the 
pleadings,  &c. 

J.  Morrison  and  C  Ray^  for  the  appellants. 

O.  JET.  Smithy  &  Yandes^  and  C.  C,  Hines,  for  the  appel- 
lees. 


.  ^»»  > 


jJJ  **|  Rose  v*  Wallace. 

Action  bj  the  assignee  against  the  maker  of  a  promissory  note.  Answer  tbat 
the  note  was  given  for  sheep;  that  the  payees  represented  thcm^elyes  as 
dealers  in  shcep^  and  acquainted  with  their  diseases,  and  that  the  sheep  were 
sound ;  that  ilefendant  was  ignorant  of  the  disease  called  foot-rot ;  that  he 
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reHed  upon  the  representations  of  the  payees;  that  the  sheep  had  foot-rot.    Not.  Term, 
which  18  contagions;  that  he  had  five  thousand  other  sheep  with  which  he        1858* 

desired  those  purchased  to  run,  of  which  the  sellers  had  notice ;  that  before 

he  kMW  that  thej  wet«  diMsMd,  and  whilst  they  were  nmniiig  with  his         ^« 
Other  sheep,  die  latter  were  infected;  tiiat  he  was  damaged,  &c.,  1,500  dol-     Wallacb. 
lars.    Hdd,  that  this  was  a  good  defense. 

The  second  paragraph  of  the  complaint  set  up  representations,  and  the  third  a 
warranty,  of  soundness,  &c.  Beply,  that  the  price  to  be  paid  was  2,100  dol- 
lars; that  two  notes  were  executed  payable  at  the  same  time,  the  one  now 
med  on,  and  one  yet  unpaid  and  held  by  the  payees  for  1,000  dollars;  that  ' 
the  sheep  were  worth  to  the  defendant  the  fuU  amount  for  which  suit  is 
brought;  that  if  the  sheep  were  diseased,  their  value  was  not  thereby  dimin- 
ished to  an  amount  equal  to  the  other  note.  Hdd,  that  the  reply  was  bad 
on  demurer;  that  the  defendant  might  set  np  the  damages  against  either 
note. 

In  a  suit  by  the  assignee  of  a  promissory  note  agfunst  the  maker,  the  defend- 
ant cannot  set  up  the  inyalidity  of  the  note  as  between  himself  and  the 
payee,  if  the  plaintiff  purchased  the  note  upon  the  promise  of  the  defendant 
to  pay  it. 

APPEAL  from  the  Laporte  Circuit  Court.  N^^Sir  3S 

Hanna,  J. —  Wallace^  as  assignee  of  Lewis  Sf  Co^  brought 
an  action  upon  a  promissory  note  against  Rose^  the  maker. 

Rose  answered  in  four  paragraphs : 

1.   A  general  denial,  which  need  not  be  further  noticed. 

The  fourth  paragraph  was  in  substance  as  follows: 

4.  That  the  note  was  given  for  sheep;  that  the  payees 
represented  themselves  as  dealers  in  sheep,  and  acquainted 
i^ith  their  diseases,  and  the  sheep  were  sound  and  free 
from  disease;  that  defendant  was  ignorant  of  the  disease 
called  foot-rot;  that  he  relied  upon  the  representations  of 
the  payees;  that  in  fact  the  sheep  were  diseased  with  the 
foot-rot,  which  is  contagious ;  that  he  was  then  the  owner 
of  five  thousand  other  sheep,  with  which  he  desired  those 
purchased  to  run,  of  all  of  which  the  sellers  had  notice;  that 
before  he  had  any  knowledge  that  they  were  diseased,  and 
whilst  they  were  running  with  his  other  sheep,  the  latter 
became  diseased  with  said  foot-rot;  that  he  has  been  com* 
pelled  to  expend,  dec,  and  been  damaged  by  reason  of 
allowing  said  sheep  to  run  with  his  other  sheep,  to  the 
amount  of  1,500  dollars. 

There  was  a  demurrer  filed  and  sustained  to  this  para- 
graph of  the  answer. 
Vol. 
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Nov.  Term, 

1858. 

BOSE 
V. 

Wallace. 


It  is  argued  that  the  paragraph  attempts  to  set  np  dam- 
ages for  which  the  payees  of  the  note  cannot  be  held  re- 
sponsible, for  the  reason  that  they  are  too  remote,  &c. 
The  answer  is  sufficient.  The  damage  was  the  proxi- 
mate and  natural  result  of  the  wrongful  act  of  the  payees 
of  the  note.  It  was  a  fraud  upon  the  purchaser;  for  the 
seller,  having  notice  that  his  sheep  were  affected  wdth  a 
contagious  disease,  and  that  the  purchaser  was  ignorant , 
thereof,  and  designed  to  turn  them  with  other  sheep  not 
so  affected,  to  sell  them  to  him.  Jeffrey  v.  Bigelow^  13 
Wend.  518. — Sedg.  on  Dam.  pp.  60,  90. 

The  second  paragraph  of  the  answer  was,  that  the  note 
was  given  for  sheep  sold  by  the  payees  to  the  defendant, 
and  by  them  represented  to  be  sound  and  free  from  dis- 
ease, when,  in  fact,  they  were  diseased  and  valueless.  And 
the  third  paragraph  was,  that  they  were  warranted  sound, 
and  that  they  were  diseased  and  wholly  worthless. 

To  these  two  paragraphs  of  the  answer  there  was  a  re- 
ply, filed  in  three  paragraphs,  to-wit: 

1.  A  denial. 

2.  That  the  price  to  be  paid  for  said  sheep  was  2,100 
dollars;  that  two  notes  were  executed,  payable  at  the  same 
time,  the  one  now  sued  on,  and  one  yet  unpaid,  and  held 
by  the  payees,  and  for  1,000  dollars;  that  the  sheep  were 
worth  to  the  defendant  the  full  amount  for  which  this  suit 
is  brought;  that  whilst  he  protests  that  the  sheep  were  not 
diseased,  nor  were  false  representations  made,  &c^  yet,  if 
they  were  in  any  manner  diseased,  their  value  was  not 
thereby  diminished  to  a  sum  equal  to  the  other  note. 

There  was  a  demurrer  to  this  paragraph  of  the  reply, 
which  should  have  been,  but  was  not,  sustained.  The  de- 
fendant had  a  right  to  set  up  the  damages  against  either 
note.  Cox  v.  Reynolds^  7  Ind.  R.  260. 
^  The  third  paragraph  of  the  reply  was,  that  before  he 
purchased  said  note,  the  defendant,  having  knowledge  that 
he  was  about  to  do  so,  stated  to  him,  upon  application 
made  for  information,  that  the  note  was  good  and  would 
be  paid,  and  that  relying  upon  said  representations  he 
purchased  it. 


^ 
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As  to  this  paragraph  of  the  reply,  the  demurrer  was  cor-  Not.  Tenn, 
rectly  overruled.     Similar  representations  as  to  the  valid-       ^^^' 
ity  of  a  note  have  been  held  binding.     Sloan  v.  The  Rich'       Rosa 
mand  Tra.  and  Man.  Co.j  6  Blackf.  175. — Muchmore  v.    Wallacb. 
Bales,  1  id.  2^.— Williams  v.  Ra/nk,  1  Ind.  R.  231  (1). 

There  was  a  finding  and  judgment  for  the  plaintiff. 

The  evidence  is  not  in  the  record,  and  we  are,  therefore, 
not  apprised  whether  the  plaintiff  sustained  the  third  para- 
gpraph  of  his  reply  or  not.  The  finding  of  the  Court  may 
have  been  produced  by  evidence  given  under  the  second 
paragraph  of  the  reply,  or  by  a  failure  of  the  defendant  to 
sustain  the  second  and  third  paragraphs  of  the  answer, 
when  he  might  have  sustained  the  fourth. 

The  judgment  must,  therefore,  be  reversed. 

Per  Ourianu — The  judgment  is  reversed.  Cause  re- 
manded, &C. 

A.  L.  Osbom,  for  the  appellant  (2). 

J.  B.  NileSf  for  the  appellee  (3). 

(1)  See  Powen  ▼.  TaUntt,  anU,  1. 

(2)  Mr.  0^)om  cited  the  following  aathorities: 

The  demairer  to  the  foniih  paragraph  of  the  answer  shoold  haive  heen  oyer- 
nded.  It  was  not  svch  as  tiie  statute  contemplates.  Lom  t.  ITte  Slate,  7  Ind. 
B.  487. 

Beoonpment  wiU  he  allowed  whenever  an  action  for  damages  can  he  sus- 
tained, and  circuity  of  action  thns  avoided.    Bousicn  t.  Young,  7  Ind.  B.  200. 

(3)  Mr.  Niles,  in  his  hrief,  cited  aathorities  to  the  following  points : 

It  will  he  noticed  that  no  frand,  on  the  part  of  the  payees  of  the  note,  is  al* 
leged,  and  consequently  none  will  he  presunied.  This  counterdaim  pleaded 
sts  a  defense,  amounts,  then,  simply  to  this,  that  the  sellers  of  the  sheep  hon- 
estly believed  and  represented  them  to  be  sound,  when  they  were  not,  and  that 
the  defendant  suffered  damage  by  aUowing  them  to  mn  with  his  other  sheep. 
The  qnestion  now  is  not  whether  this  representation  was  a  wairaaty  of  the 
aheep,  and  whether  the  defendant  may  be  entitled  to  have  a  part  or  the  whole 
of  the  price  deducted  on  account  of  a  failure  of  a  warranty,  but  whether  he  is 
entitled  to  recover  damages  done  to  bis  other  sheep,  by  liis  own  act  of  aUow- 
ing these  to  run  with  them.  It  is,  indeed,  stated  tiiat  the  defendant,  when  he 
purchased  the  sheep,  was  desirous  of  aUowing  them  to  run  with  bis  other 
flodc,  but  it  is  not  shown  that  the  spreading  of  the  disease  among  them  was  a 
necessary  consequence,  or  one  which  might  not  have  been  avoided  by  reason- 
able and  ordinary  care,  and  the  deAmdant  shall  not  be  allowed  to  recover  dam- 
ages for  an  injury  to  which,  for  an^t  that  he  shows,  his  own  negligenoe  may 
have  contributed.  Wright  v.  Bnwn,  4  Ind.  R.  95. — BrowneU  v.  Flagler,  6 
HiU.  2S2,^Bu$h  V.  Brainard,  1  Cow.  78.-2  Kent's  Comm.  282,  note  1. 

This  is  not  like  the  case  of  an  article  bought  for  a  spedilc  purpose  and  war- 
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Not.  Term,  nuited  to  be  fit  for  that  pnrpose ;  for  the  defendant  does  not  show  duit  there 
1858.       ^'^'^  ''^J  pecnniaiy  yalne  attached  to  the  priTilege  of  letting  the  sheep  ran 

with  his  other  flock.    Were  fraud  alleged,  a  different  question  might  arise. 

^^*  Damages  will  not,  in  general,  be  giTen  for  the  consequences  of  wrong-doing 
Wallace,  or  of  the  failure  of  a  warranty,  which  are  not  the  natural  consequences ;  be- 
cause it  is  only  for  such  that  a  party  is  liable.  S  Parsons  on  Contracts,  p.  454, 
and  note. 

The  damages  claimed  are  too  remote  to  be  the  proper  subject  of  a  counter- 
claim, eyen  if  otherwise  recoverable.  See  Yoorliies'  N.  T.  Code,  p.  166,  and 
authorities  there  cited. 

According  to  the  second  paragraph  of  the  reply,  the  defendant  owes,  on  his 
purchase  of  the  sheep,  fully  the  amount  of  the  note  sued  on,  and  for  which 
this  judgment  is  rendered ;  and  the  question  in  effect  is,  on  which  of  the  notes^ 
ought  he  to  pay  it— on  that  which  has  been  assigned,  and  on  which  the  suit  is 
brought^  or,  so  far  as  is  necessary  to  pay  it,  on  that  which  is  still  held  by  the 
payee,  and  the  balance  on  the  note  in  suit.  In  other  words,  were  the  money 
justly  due,  brought  into  Court  under  a  bill  of  interpleader,  to  which  of  the 
parties,  Wallace,  or  Norman  Lewia  4r  Co,,  would  the  Court  direct  that  the 
money  be  paidi  Clearly  to  WaUaee.  The  right  of  a  party  to  direct  the  ap- 
plication of  payments  does  not  apply  to  payments  made  ad  invitum,  or  bj 
compulsion  of  legal  process.  BlacksiOM  Bank  y.  ffiU,  10  Pick.  129. — 1 
Cranch,  572.  And  where  the  application  of  a  payment  derolyes  on  the 
Court,  they  will  make  such  application  as  is  reasonable  and  equitable.  1  Am 
Lead.  Cases,  p.  147,  and  note.  That  the  application  of  the  money  due,  on  this 
note,  would  be  more  just  than  to  apply  it  on  the  o&er,  is  too  plain  for  argu- 
ment. 

The  third  paragraph  of  the  reply  amounts  to  what  is  often  called  an  equita- 
ble estoppel.  Rose  haying  induced  WaUace  to  part  irith  his  money,  in  reliance 
on  his  representations,  will  not  now  be  permitted  to  set  up  this  defense  as 
against  him.  To  rule  otlierwise  would  be  to  open  the  door  to  frauds,  and  to 
reyerse  the  whole  doctrine  in  regard  to  equitable  estoppels.  See  Sugden  on 
Vendors,  Broolkfitid  ed.,  from  9th  Lond,  ed.,  yol.  1,  p.  10,  yol.  2,  p.  26S;  Gal- 
ling y.  Bodman,  6  Ind.  B.  289;  Laney  y.  Lanof,  4  id,  149. 

In  his  petition  for  a  rehearing,  Mr.  NiUt  referred  to  the  foUowing  authori- 
ties: 

Were  both  notes  yet  held  by  the  payees.  Cox  y.  Reynolds,  7  Ind.  R.  260, 
might  be  applicable;  but  this  case  is  goyemed  by  different  principles.  TMa 
may  be  illustrated  by  the  doctrine  relative  to  the  application  of  payment*. 
The  civil  law  applied  payments  so  as  most  to  favor  the  debtor,  and  this  was 
held  to  be  the  doctrine  of  the  common  law  in  PaUiaon  v.  Heath,  9  Com. 
747 ;  but  that  case  is  entirely  exploded,  and,  on  the  contrary,  when  the  impli- 
cation of  a  payment  devolves  upon  the  Court,  it  will  be  applied  upon  the  debt 
which  is  least  secured.  1  Am.  Lead.  Cas.  151. — Id,  283,' new  edition.  In 
some  cases  the  rule  is  altogetiier  discretionary,  proceeding  upon  the  justice  of 
the  particular  case,  ia  view  of  all  the  circumstances  attending  it.  Ibid.  It  i» 
not  inequitable,  when  one  debt  is  well  secured  and  another  is  not,  that  a  pay- 
ment be  applied  to  that  which  is  most  precarious.  Ibid.— Field  v.  HoUand,  6 
Cranch,  8.  When  the  application  of  payments  is  made  by  the  Court,  it  will 
act  according  to  its  own  ideas  of  justice.  Stomt,  J.,  in  9  Wheat.  720.  When 
a  debtor  is  indebted  on  bond  and  on  judgment,  and  sells  his  land,  and  the  pur- 
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cbteer  of  the  land  makes  a  payment,  the  law  will  apply  li  to  the  judgment    Not.  Teim, 
debt,  m  exoneration  of  the  land.     Gwinn  y.  Whitaker,  1  Har.  and  J.  754.        1858. 
Again,  when  a  judgment-creditor  has  a  right  upon  two  funds,  and  another  - 


Mix 

open  one  only  of  them,  the  former  may  be  compelled  to  apply  first  to  the  ftmd         ~^ 

which  cannot  be  reached  by  the  second  judgment.    Story's  £q.  Juris.  ^  638.    Xrb  Madi- 
"When  there  is  a  Uen  upon  different  parcds  of  land  for  the  payment  of  the    bon  Ikbust 
same  debt,  and  some  of  the  lands  still  belong  to  the  person  who  in  equity     ^^^^  ^o* 
owes  or  ought  to  pay  the  debt,  and  other  parcels  of  the  land  have  been  trans- 
ferred by  him  to  third  persons,  his  part  of  the  land,  as  between  himself  and 
them,  shall  be  primarily  chargeable  with  the  debt."    Id,  ^  1288. — Cohen  y. 
Boumegan,  2  Ind.  B.  S79. ^Rustell  y.  Bmuton,  5  id.  ISO. 

Fraud  should  be  charged  in  the  most  direct  and  unmistakable  manner. 
Otherwise,  the  rule,  »ecmtdum  aBegata  et  probata  does  not  hold  good.  Bee  S 
Chit  FL  679  to  710,  lath  ed.,  and  the  standard  forms  poMtim,  and  compare 
with  the  pleadings  in  this  case.  "As  it  is  an  intendment  of  law  that  a  person 
is  innocent  of  fraud  and  eyery  imputation  affecting  his  reputation,  the  party 
insisting  upon  the  contrary  must  state  it  in  his  pleadings.  Chit.  FL  221, 12th 
ed.  Where  frand  exists,  it  must,  from  its  nature,  be  known  to  the  party  guilty 
of  it.  The  words  "of  all  which  the  defendant  then  and  there  had  notice/' 
haye  acquired  a  qttan  technical  significance,  and  are  used  with  reference  to 
9ome  fact  peculiarly  within  the  knowledge  of  the  party  pleading.  See  a  form 
in  2  Chit.  PI.  118,  where  the  words  refer  only  to  the  facts  of  presentment  and 
non-payment.    See,  also,  the  same,  888. 


«     •! 


Mix  and  Others  v.  The  Madison  Insurance  Company. 

Xegotiable  paper  may  be  sold  for  less  than  its  fiu»,  and  the  purchaser  can  r^ 
coyer  its  whole  amount  from  the  maker  at  maturity,  although  he  thereby 
gets  more  than  legal  interest  for  the  use  of  his  money. 

Whedier  the  sole  is  made  in  good  fkith,  or  only  as  a  subterfuge  to  coyer  usury, 
is  a  question  for  the  jury,  or  the  Court  trying  the  cause ;  and  where  the 
Court  finds  such  a  sale  usurious,  and  the  eyidence  strongly  tends  to  sustain 
&c  finding,  the  Supreme  Court  will  not  disturb  it. 

The  amount  charged  for  exchange  cannot  be  increased  in  consequence  of  the 
length  of  time  a  bill  has  to  run :  the  rate  of  interest  allowed  by  statute  was 
intended  to  be  the  only  compensation  for  the  use  of  the  money,  and  the  risk 
in  loaning  it. 

Where  an  usurious  .contract  is  made  in  this  state,  between  citizens  of  this 
state,*  and  the  security  taken  for  its  performance  requires  performance  in 
another  state,  hdd,  that  the  law  of  this  state  decides  the  fate  of  the  security. 

APPEAL  from  the  Tippecanoe  Circuit  Court  a^S- 

Hanna,  J. — This  was  a  suit  upon  a  bill  of  exchange, 
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Not.  Teim,  drawn  by  JKkc,  at  Lafayette^  Indiana.^  upon  Gibsony  Stock' 
1858.      ^eii  ^  cb.^  of  New  York  City,  dated  February  27, 1854,  at 
Mix       seven  months,  for  5,000  dollars,  payable  to  the  order  of 
Th«  Madi-   Bainbridge  Sf  Mtx^  by  them  indorsed  to  Perdue,  and  by  him 
*2rcS^S*"   indorsed  to  the  appellees.     It  was  not  accepted  by  GHbson 
and  others,  but  was  protested  for  non-payment     Accept- 
ance was  waived. 

The  defendants  filed  separate  but  similar  answers.  The 
first  paragraph  alleges  that  the  bill  was  indorsed  for  the 
accommodation  of  Mix,  by  Bainbridge  4*  Mix^  and  by  Per- 
due, and  was  by  Mix  given  for  the  sum  of  4,645  dollars, 
34  cents,  at  the  date  thereof  for  seven  months;  that  354 
dollars,  66  cents,  was  deducted  firom  the  amount  of  said 
bill  at  the  time  of  making  the  loan;  and  that  said  bill  is 
therefore  void  for  usury,  under  the  statute  of  New  Tbrfc, 
which  is  set  out,  and  which  declares  all  contracts  void  by 
which  more  than  7  per  cent,  interest  is  reserved. 

The  second  paragraph  alleges  that  said  bill  was  made 
by  Mix  and  indorsed  for  his  accommodation,  and  was 
given  to  the  plaintiff  for  the  sum  of  4,645  dollars,  34  cents, 
loaned  to  him  by  said  plaintifis — 354  dollars,  66  cents,  being 
reserved  as  interest,  being  at  the  rate  of  12  per  cent,  per 
annum. 

There  was  a  demurrer  filed  to  the  first  paragraph  of  the 
answer,  and  a  general  denial  to  the  second.  The  demur- 
rer was  sustained.  Trial  by  the  Court  of  the  issue  on  the 
second  paragraph;  finding  and  judgment  for  plaintiffs  for 
4,645  dollars,  34  cents.  A  bill  of  exceptions  contains  the 
evidence.  Judgment  for  defendants  for  costs.  Exceptions 
were  taken  by  both  parties  and  cross  errors  assigned  upon 
the  record  in  this  Court.  The  first  question  to  be  deter- 
mined is,  was  the  transaction  usurious  ? 

The  plaintiffs  proved  by  Alfred  Dunning',  cashier  of  said 
company,  that  defendants  were  residents  of  Lafayettet  In- 
diana; that  the  bill  was  discounted  on  the  27th  of  Febru- 
ary, 1854,  at  Madison,  by  plaintiffs,  and  that  there  was  taken 
off  the  amount  of  the  bill  177  dollars,  33  cents,  for  inte- 
rest, and  the  same  amount  for  exchange;  that  one-half  per 
cent  per  month  for  the  time  a  bill  had  to  run,  was  the 
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usaal  rate  of  exchange  deducted  by  plaintiils;  that  at  the   Not.  Tenn, 
time  the  bill  fell  due,  sight  exchange  was  selling  at  one       ^^^' 
and  a  half  per  cent,  premium  on  New  York.  ^^ 

Edwin  O.  Whiting  testified  that  from  the  date  to  the  Thb  Madi- 
matnrity  of  said  bill,  he  was  a  resident  of  Madison^  and  ^^^' 
president  of  the  iuiiana  Bank;  that  on  and  about  the 
27th  of  February^  1854,  that  institution  sold  sight  bills  on 
New  York  at  one-half  per  cent*  premium,  and  purchased 
from  one-half  per  cent,  discount  to  par.  On  time  bills 
there  was  discounted  from  one-fourth  per  cent,  for  thirty 
day  bills,  up  to  2  per  cent,  for  bills  at  four  months ;  if  the 
bill  had  longer  to  run,  about  one-half  per  cent  per  month 
was  discounted. 

Nathan  Powell  testified  that  he  was,  at  the  date  of 
the  bill,  a  member  of  the  exchange  committee  of  plaintiffs, 
and  president;  that  the  bill  was  presented  for  discount  by 
defendant,  Mix;  that  the  amount  of  interest  and  exchange 
charged  on  the  biU  was  by  witness  and  said  Mix  agreed 
upon  before  the  bill  was  discounted;  that  the  exchange 
was  at  the  rate  of  one-half  per  cent,  a  month,  in  addition 
to  6  per  cent,  interest  per  annum. 

The  defendants  proved  that  the  bill  was  procured  and 
used  by  the  defendant,  Mix^  in  his  business,  and  that  the 
other  defendants  were  mere  accommodation  indorsers; 
that  at  the  date  of  the  bill,  and  for  several  years  previous 
tiiereto,  and  from  thence  down  to  the  time  of  the  trial, 
sight  exchange  at  Madison,  upon  the  city  of  New  York, 
was  always  sold  by  the  institutions  engaged  in  selling  ex- 
change at  a  premium  varying  from  one-half  to  one  and  a 
half  per  cent.  The  defendants  gave  no  evidence  in  refer- 
ence to  bills  which  had  a  length  of  time  to  run  before  ma- 
turity. 

It  is  urged  by  the  appellants  that  the  transaction  was  a 
mere  loan  of  money  by  the  appellee,  to  be  repaid  in  seven 
months,  and  that  it  was  tainted  with  usury.  Upon  the 
oUier  hand,  it  is  insisted  that  it  was  a  sale  and  purchase 
of  a  bill  of  exchange  made  in  good  faith,  and  that  the 
question  of  usury  cannot  therefore  arise. 

^It  is  quite  settled  that  negotiable  paper  may  be  sold  for 
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Not.  Term,    less  than  its  face,  and  the  purchaser  can  recover  its  whole 

^^°'       amount  from  the  maker  when  it  falls  due,  although  he 

Mix        thereby  gets  much  more  than  legal  interest  for  the  use  of 

Th«  Madi-   his  money."    2  Pan.  on  Cont.  421. 

"urc^Co?  Whether  it  is  a  bona  fide  sale,  or  resorted  to  as  a  subter- 
fuge for  the  purpose  of  covering  usury,  is,  we  conceive,  a 
question  for  the  jury,  or  Court  sitting  as  a  jury  to  try  the 
cause.  Id.  428.— 13  Peters,  77.— 13  Curtis,  47.  The  cir- 
cuit  judge,  by  his  finding,  in  effect  determined  that  the 
transaction  was  a  loan  of  money,  and  not  a  purchase  of 
the  bill  of  exchange.  As  the  evidence  strongly  tends  to 
sustain  that  view  of  the  case,  we  cannot,  according  to  our 
uniform  rule  of  decision,  in  reference  to  findings  and  ver^ 
diets,  disturb  the  finding  upon  that  point. 

Viewing  the  transaction,  then,  as  a  loan  of  money  by 
the  company  to  MiXy  and  admitting  that  it  was  to  be  paid 
in  New  Yorkj  is  it  tainted  with  usury? 

It  is  clear,  from  the  evidence,  that  at  the  time  the  com- 
pany obtained  possession  of  this,  bill,  sight  exchange  on 
New  York  was  worth  par,  perhaps  a  premium,  even  at  the 
counter  of  this  company.  Then  we  are  asked  whether 
the  legal  right  exists  to  increase  the  amount  of  what  is 
called  exchange,  in  consequence  of  the  length  of  time  a 
bill  has  to  run  until  maturity;  or  is  the  rate  of  interest 
fixed  by  the  statute,  which  in  this  state  is  6  per  cent,  per 
annum,  intended  by  the  law-makers  to  be  in  full  compen- 
sation for  the  use  of  the  money,  and  the  risk  in  loaning 
the  same  ?  By  the  appellants,  it  is  insisted  that  the  find- 
ing of  the  Court  below,  sitting  as  a  jury,  was,  that  the 
transaction  was  usurious,  and  that  this  Court  ought  not  to 
disturb  that  finding.  By  the  appellee,  it  is  urged  that  there 
is  no  conflict  of  testimony  upon  the  rate  of  exchange  on 
time  bills,  and  that  this  Court  should  determine  what  the 
law  is  upon  the  undisputed  facts.  We  have  alluded  to 
the  substance  of  the  testimony  introduced  by  the  appellee, 
in  reference  to  the  customary  rates  of  exchange  on  bills 
payable  at  a  future  day.  The  appellants  gave  no  evidence 
upon  that  point  Their  evidence  was  as  to  the  rates  of 
exchange  on  bUls  payable  at  sight.     There  is,  therefore,  no 
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conflict  of  testimony  to  reconcile,  or  evidence  to  weigh,  Not.  Tenn, 
which  would  bring  the  case  within  the  line  of  decisions       ^^^' 
applicable  to  findings  and  verdicts,  heretofore  referred  to.       ^^ 
Conceding  that  the  evidence  shows  the  existence  of  a  ens-  The  Madi- 
torn  at  Madison  of  reserving,  under  the  name  of  exchange,    "2?c?Co?" 
about  one-half  per  cent,  per  month  for  the  time  the  bill 
had  to  mature,  the  simple  question  is,  can  such  custom  be 
reconciled  with  our  statute  upon  the  subject  of  interest. 
That  statute  is : 

^'  Sec.  1.  Interest  upon  the  loan  or  forbearance  of  money, 
goods,  or  things  in  action,  shall  be  at  the  rate  of  six  dollars 
a  year,  upon  one  hundred  dollars;  and  no  greater  rate  of 
interest  shall  be  taken,  directly  or  indirectly.  But  it  may 
be  taken  yearly,  or  for  any  shorter  period,  in  advance,  if  so 
expressly  agreed." 

Again: 

^  Sec  4.  K  a  greater  rate  of  interest  than  is  hereinbefore 
allowed,  shall  be  contracted  for,  or  received,  or  reserved,  the 
contract  shall  not  therefore  be  void;  but  if  in  any  action 
on  such  contract,  proof  be  made  that  illegal  interest  has 
been  directly  or  indirectly  contracted  for,  or  taken,  or  re* 
served,  the  defendant  shall  recover  costs ;  and  the  plaintiff 
shall  recover  only  his  principal  without  interest;  and  if  in- 
terest shall  have  been  paid  thereon,  judgment  shall  go  for 
the  principal,  deducting  interest  paid."   . 

Assuming  that  the  Court  below  came  to  the  conclusion 
that  this  was  a  loan,  and  that  we  will  not  disturb  that  con- 
clusion, it  is  clear,  that  if  the  contract  was,  by  any  under- 
standing or  intention  of  the  parties,  to  have  been  perw 
formed  in  this  state,  it  would  be  usurious.  If  it  was  a 
loan  of  money  in  good  faith,  to  be  repaid  in  Netc  Yorky 
the  lender  was  entitled  to  contract  for  and  receive  the  rate 
of  interest  allowed  by  the  law  of  New  York^  which  is,  as 
shown  by  the  pleadings,  7  per  cent.  Andrews  v.  Pond^  13 
Peters,  73.— Story's  Confl.  of  Laws,  §§  291,  292.  But  in 
point  of  fact,  the  interest  was  not  calculated  at  7  per 
cent.,  but  at  6;  the  evidence  indicated  that  if  it  was  the 
intention  of  the  parties  to  conform  to  any  law  relative 
to  the  rates  of  interest,  it  was  the  law  of  Indiana.    The 
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Not.  Tenn,  amount  of  the  judgment  shows  that  the  Court  found  the 

^Q^Q'  contract  to  be  tainted  with  usury.     We  cannot  disturb 

Mix  that  finding.     The  plaintiff  reserved  at  the  rate  of  12  per 

TheMai>i-  cent,  per  annum.     The  evidence  is  clear  that  exchange 

*LKc«^Co*  ^^  *^®  ^^^  ^^  ^^^  Tork^  payable  at  sight,  was,  for  several 
years  before  the  making  of  said  bill,  and  up  to  the  time  of 
trial,  to-wit,  Jk/^,  1855,  selling  at  the  city  of  Madison  at  a 
premium.  If  the  right  exists,  under  any  state  of  facts,  to 
charge  a  premium,  bonus,  or  exchange,  based  upon  the 
time  given  for  the  payment  of  money,  at  a  place  distant 
from  the  place  where  the  contract  is  entered  into,  we  can- 
not see  how  it  can  exist  in  this  case  upon  the  facts  proved. 
There  was  no  evidence  of  the  amount  it  would  cost  to 
carry  specie  from  the  one  place  to  the  other;  nor  of  the 
state  of  the  trade;  nor  of  the  demand  for  remittances,  or 
the  quantity  of  exchange  in  market  for  sale ;  nor  upon  any 
of  those  points  which  are  supposed  to  enter  into  and  con- 
trol the  market  price  of  exchange  between  commercial 
places. 

This  being  a  usurious  contract,  a  question  is  raised  as 
to  the  effect  the  reservation  of  illegal  interest  has  upon 
that  contract.  It  will  be  recollected  that  the  contract  was 
made  in  Indiana^  by  citizens  of  this  state,  but  the  security 
taken  for  the  performance  of  the  contract,  upon  the  face  of 
it,  required  performance  in  New  York,  Can  the  plaintiff 
recover,  under  the  laws  of  Indiana^  the  amount  paid  out; 
or,  is  the  contract,  under  the  law  of  New  Yorkj  void  ?  In 
other  words,  does  the  law  of  the  place  where  the  contract 
is  made,  or  the  law  of  the  place  where  that  contract  is  to 
be  performed,  govern  and  decide  the  fate  of  the  security 
taken  upon  this  usurious  agreement?  We  think  this  case 
falls  clearly  within  the  reasoning  of  the  Supreme  Court  of 
the  United  States^  in  the  case  of  Andrews  v.  Pondj  before 
referred  to. 

"  A  rate  of  interest  forbidden  by  the  laws  of  New  Yorkj 
where  the  contract  was  made,  was  reserved  on  the  debt 
actually  due;  and  it  was  concealed  under  the  name  of  ex- 
change, in  order  to  evade  the  law.  Now  if  this  defense 
is  true,  and  shall  be  so  found  by  the  jury,  the  question  is 
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not  which  law  shall  govern  in  execnting  the  contract;  but  Not.  Tenn, 
which  ia  to  decide  the  fate  of  a  security  taken  upon  an       ^°^°' 
usurious  agreement,  which  neither  will  execute.     Unques-      Bioht 
tionably  it  must  be  the  law  of  the  state  where  the  agree-     Mabtiv. 
ment  was  made,  and  the  instrument  taken  to  secure  its 
performance.    A  contract  of  this  kind  cannot  stand  on  the 
8ame  principles  with  a  6091a  fide  agreement,  made  in  one 
place  to  be  executed  in  another."    13  Peters,  78, — Story 
on  Ck)n£L  of  Laws,  §  293. 

In  this  case,  the  Ck>urt,  sitting  as  a  jury,  has  passed 
upon  the  question  of  good  faith  in  the  transaction,  and 
under  the  finding,  the  law  of  the  place  where  the  contract 
was  entered  into  must  control. 

The  demurrer  to  the  first  paragraph  of  the  answer  was 
correctly  sustained,  for  the  reason  that,  if  the  company  had 
the  right  to  take  and  reserve  from  the  amount  of  the  bill, 
the  sum  named  in  said  paragraph  as  having  been  so  taken, 
for  interest  and  exchange,  then  said  paragraph  was  no  an- 
swer to  the  action;  and  if  the  reservation  of  that  sum  was 
illegal  under  the  laws  of  this  state,  and  the  contract  such 
as  the  laws  of  neither  state  would  sustain,  it  was,  therefore, 
so  far  as  the  question  of  validity  is  involved,  governed  by 
the  laws  of  the  place  where  made.  See  authorities  above 
<ated,  and,  also,  2  Keman,  501. 

Per  Curiam^ — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

IL  W»  Chase  and  J.  A.  Wilsiachj  for  the  appellants. 

JZ.  C.  Oregory^  R,  Jones^  and  /.  Jlf.  Spencer^  for  the  ap- 
pellees. 


m  • 


BioHT  and  Another  t;.  Martin  and  Another. 

Action  commenced  in  1856,  to  procnre  execution  against  land,  upon  a  jndg- 
mcnt  rendered  in  1839.  The  transcript  was  not  filed  until  October,  1853. 
Answer,  that  the  judgment  was  rendered  more  tiban  ibnrteen  years  before 
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the  filing  of  the  tawnscript,  and  had  not  heen  revived,  wherefore  no  lien  at- 
tached, &c.    Hdd,  snhstantaally  good,  hut  not  formally  correct 
A  repealing   act   cannot   renew  a  liability  that   has   already  been  extin- 
grnished. 

APPEAL  from  the  Daviess  Court  of  CJommon  Pleas* 

WoRDEN,  J.r*-Thi8  was  a  proceeding  by  the  appellees 
against  the  appellants,  in  the  Common  Pleas,  to  procure 
execution  against  certain  lands,  upon  a  judgment  rendered 
by  a  justice  of  the  peace,  on  the  25th  of  August,  1839. 

The  defendant  filed  an  answer  of  several  paragraphs. 

Trial  by  the  Court,  finding  for  the  plaintiffs,  and  judg- 
ment awarding  execution. 

Numerous  objections  are  made  to  these  proceedings,  but 
we  shall  only  notice  one,  as  that  is  decisive  of  the  case. 

The  defendants  answered,  amongst  other  things,  that 
the  judgment  was  rendered  more  than  fourteen  years  be- 
fore the  fiUng  of  the  transcript,  and  that  the  transcript  w^« 
filed  without  any  revival  of  the  judgment ;  wherefore  no 
lien  attached,  &c. 

This  we  regard  as  a  substantially  good  plea  of  the  stat- 
ute of  limitations,  although  not  formally  so.  A  demurrer 
was  sustained  to  this  paragraph,  and  exception  taken.  It 
would  have  been  more  technical  and  correct  if  the  pleader 
had  shown  that  more  than  six  years  had  elapsed  after  the 
rendition  of  the  judgment  and  before  the  repeal  of  the 
limitation  law  of  1843;  but  we  regard  the  above  as  suffi- 
cient, as  it  appears  affirmatively,  by  the  complaint,  that 
the  judgment  was  rendered  in  August,  1839,  and  the  tran- 
script not  filed  in  the  Common  Pleas  until  October,  1853, 
nor  the  suit  commenced  until  April,  1856. 

By  the  act  of  1843,  B.  S.  1843,  p.  686,  §  101,  actions  on 
justices'  judgments  are  limited  to  six  years.  This  provi- 
sion was  repealed  by  an  act  of  Janaury,  1846,  but  the  six 
years  had  elapsed  before  the  repealing  act  was  passed, 
and  the  repealing  act  could  not  renew  a  liability  that  had 
already  been  extinguished.  This  point  is  fully  settied  by 
the  case  of  Stipp  et  aL  v.  Broum,  2  Ind.  R.  647. 

The  demurrer  to  this  paragraph  of  the  answer  should 
have  been  overruled. 
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Per  Curiam. —  The  judgment  is  reversed  with  costs.  Not.  Term, 
Cause  remanded  for  further  proceedings.  ^^°' 

D.  McDonald  and  A.  O.  Porter,  for  the  appellants.  Cmra 

T. 

Crump. 


Cline  V,  Crump  and  Others. 

In  a  iuit  upon  judgments  taken  by  confession,  for  a  bona  fide  debt,  the  defend-  ^  JSl 

ant  cannot  set  np,  a«  frand  in  obtaining  the  judgments,  that  the  plaintiff  bad 
failed  to  perform  his  part  of  a  contract  which  was  entered  into  by  him  as  an 
inducement  to  such  confession. 

C7iVi«  y.  MurrdL  ef  a/.,  9  Ind.  B.  516,  oyemxled. 

APPEAL  from  the  Hendricks  Court  of  Common  Heas.  Wedm9dmf, 

Hanna,  J. — This  was  a  suit  upon  three  several  judg- 
ments, which  had  been  entered,  upon  confession,  by  a  jus- 
tice of  the  peace. 

There  is  a  single  paragraph  in  the  answer,  to  which  a 
demurrer  was  sustained;  and  upon  this  ruling  error  is  as- 
signed. 

The  answer  sets  up,  in  effect,  that  Cline  was  indebted 
to  the  plaintiff  in  the  amount  of  the  judgments;  that  by 
agreement  with  them,  he  gave  his  notes  so  as  to  bring  the 
.<am  within  the  jurisdiction  of  a  justice  of  the  peace,  and 
confessed  the  judgments  upon  which  suit  is  brought;  that 
it  was  further  agreed  that  the  plaintiffs  were  to  take  the 
land  of  the  defendant  in  satisfaction  of  said  judgments, 
and  were  to  pay  certain  liens  thereon;  and  *^that  they 
would  never  trouble  him  any  more"  about  said  judg- 
ments; that  he,  relying  upon,  &c.,  did  execute  his  notes 
and  confess  the  judgments;  but  that  the  plaintiffs  never 
paid  off  said  liens,  ''and  absolutely  refuse  to  comply  upon 
their  part;"  and,  therefore,  said  judgments  were  obtained 
by  ^  fraud,  covin,  and  misrepresentation,"  and  are  void. 

We  think  the  demurrer  was  correctly  sustained.  It 
appears  that  Cline  owed  the  plaintiffs;  that  he  confessed 
judgments  for  the  amount.  There  is  no  averment  that  he 
has  paid  those  judgments;  but  that  they  were  obtained  by 
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Not.  Tenn^   firaud,  in  this,  that  the  plaintiffs  agreed  to  purchase  certain 
^^^*      land  of  Clinej  which  purchase  should  absorb  these  judg- 
Haxksa      ments  and  pay  certain  liens.     If  the  contract  in  regard  to 
Kbvt.       the  land  was  binding  upon  the  plaintiffs,  CUne  is  entitled 
to  his  remedy  to  enforce  it  or  to  recover  his  damages  for  a 
breach  for  the  non-performance  of  it.     If  it  wa£  not  bind- 
ing, perhaps  it  is  because  of  his  own  negligence  in  the 
manner  of  raaking  or  evidencing  the  contract*     But  we 
cannot  believe  that  under  the  circumstances  of  this  case, 
a  failure,  upon  the  part  of  the  plaintif&,  to  perform  their 
part  of  the  contract,  or  a  misrepresentation  as  to  an  inten- 
tion to  perform  it,  would  have  the  effect  of  avoiding  the 
judgments  confessed  for  a  bona  Jide  debt.     Button  v.  Denr 
ion^  2  Ind.  R.  644. — Anderson  v.  jFry,  6  id.  76. — DiUing  v. 
Murray y  id.  324. — Zeigenhager  v.  Doe,  1  id.  306. — Doe  v. 
Smithy  id.  451. — Davis  v.  Laaae^i  2  id.  548. 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
C.  C.  Nave,  for  the  appellant  {!), 
J.  M.  Chreggj  for  the  appellees. 

(1)  Mr.  Nave  cited  Shaeffer  t.  Sleade,  7  Blackf.  178;  1  Hoy.  on  Fimnds,  IS; 
Barthoiamap  y.  Haidriz,  S  BUdcf.  572;  1  Story'%  Eq.  Jaru.,  6th  ed.,  ^  186;  5 
Ear.  Dig.  795. 


*»• 


Haines  t;.  Kent  and  Others. 


Action  for  dauagM  in  the  remoral  of  a  partition  fence.    Answer,  tlial  the 
n   W  fence  belonged  to  the  defendant,  who  gare  notice,  &c.    On  motion,  the  de- 

"'  fendant  was  allowed  to  open  and  close.    Held,  that  this  was  error. 

It  aeeTM,  diat  if  a  party  to  a  partition  fence  desires  to  remove  it,  he  should  take 
tiie  same  steps  to  ascertun  ita  value,  and  the  point  at  which  it  wonld  be 
fiurly  divided,  as  those  employed  in  erecting  sndi  fences. 

Wednesdmf,         APPEAL  froHi  the  Worren  Court  of  Common  Pleas. 

Hanna,  J. — This  was  an  action  brought  in  consequence 
of  the  removal  by  defendants,  of  a  portion  of  a  fence  situ* 
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ated  on  the  line  dividing  the  lands  occupied  by  Haines  ^<>^*  '^ci™* 
and  Kent  l^S* 


The  complaint  alleges  it  was  a  partition  fence,  built  and      fiAiirxs 
maintained  as  such  by  the  grantors  of  the  parties  herein.         Kxiit. 
The  answer  sets  np— 

1.  That  the  said  partition  fence,  at  the  time  it  was  re- 
moved, belonged  to  the  said  Kent^  &c.,  who  gave  the  plain- 
tiff reasonable  notice  before  he  removed  said  fence,  &c. 

2.  That  the  land  occupied  by  plaintiff  did  not  belong  to 
him,  but  that  it  belonged  to  one  William  Kentj  and  thatthe 
defendants,  with  the  license  of  said  William^  removed,  &c. 

The  reply  to  the  first  paragraph  of  the  answer  is  a  de- 
nial of  the  notice,  and  of  the  alleged  right  to  remove;  and 
as  to  the  second  paragraph  of  the  answer,  it  denies  the 
license  from  WiUiam  Kent^  or  the  right  to  remove,  because 
the  plaintiff  was  occupying  as  tenant  in  possession,  and 
had  control  of  the  premises,  &c. 

To  the  latter  part  of  the  second  paragraph  of  the  reply 
there  was  a  demurrer,  which  was  overruled  and  exceptions 
taken. 

Trial,  verdict,  and  judgment  for  plaintiff  for  one  cent. 

The  CJourt,  upon  motion  of  defendants,  permitted  them 
to  open  and  close  the  evidence  and  argument. 

A  motion  by  the  plaintiff  for  a  new  trial  was  made  and 
overruled. 

It  was  error  to  permit  the  defendants  to  open  and  close, 
&C.  The  first  paragraph  of  the  answer,  although  some- 
what contradictory,  is,  in  effect,  an  argumentative  denial 
of  the  averment  in  the  complaint,  that  the  fence  was  a 
partition  fence;  for  it  could  not,  at  the  same  time,  be  the 
separate  property  of  the  defendant  and  belong  jointly  to 
the  plaintiff  and  the  defendant. 

The  real  question  which  seems  to  have  existed  between 
the  parties,  and  attempted  to  be  raised  here,  is  as  to  the 
right  of  the  occupant  of  land  upon  one  side  of  a  partition 
fence  to  remove  any  portion  of  it  without  the  consent  of 
the  occupant  upon  the  opposite  side. 

The  statute  bearing  upon  this  subject  is  found  on  pp. 
293,  294,  1  R.  S.  1852.     Section  15  provides  that,  "Ex- 
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Nov.  Term,   cept  when  otherwise  specially  agreed,  partition  fences,  di- 
__  ^^^*      viding  lands  occupied  on  both  sides,  shall  be  maintained 
Haivbs      throughout  the  year,  equally  by  both  parties." 
KsHT.  The  next  seven  sections  provide  for  assessing  and  re- 

covering the  amount  necessary  to  maintain  such  fence  in 
repair,  by  one  who  so  maintains  it,  from  one  who  may  fail 
to  do  po.  Section  23  then  provides  that,  ''when  any  party 
shall  cease  to  use  his  land,  or  shall  lay  open  his  inclosure, 
he  shall  not  take  away  any  part  of  the  fence  which  forms 
a  partition  fence  between  him  and  the  inclosure  of  any 
other  person,  if  the  owner  or  occupant  will  pay  to  such 
person  the  reasonable  value  of  such  fence." 

Under  this  statute,  a  party  would,  in  a  certain  contin- 
gency, be  entitled  to  remove  such  portion  as  might  be  rea* 
sonably  his;  but  is  merely  giving  a  general  notice  that  he 
intends  to  remove  a  portion  of  the  fence,  sufficient  to  au- 
thorize him  so  to  do?  Suppose  the  materials  and  labor 
had  been  furnished  by  the  parties  in  equal  portions  to 
build  the  whole  fence;  yet  the  one-half  in  length  of  it 
might  be  much  more  valuable  than  the  other  half,  either 
on  account  of  the  materials  used  being  of  a  superior  qual- 
ity, or  because  of  the  different  mode  of  construction,  or 
because  of  greater  difficulty  and  expense,  growing  out  of 
the  formation  of  the  ground;  then,  under  a  general  notice 
that  one  of  the  parties  intended  removing  his  portion, 
would  he  have  the  right  to  remove  the  one-half,  com- 
mencing at  either  end?  Or  would  he  be  authorized  to  re- 
move the  one-half  of  the  whole,  which  in  certain  modes  of 
construction  would  render  the  balance  useless  ?  Or  ought 
he  not  to  take  steps  to  ascertain  the  value  of  the  whole 
fence,  and  the  particular  point  which  would  equaUy  divide 
that  value  ? 

As  the  statute  provides  the  mode  of  assessing  the 
amount  necessary  to  make  such  a  fence  sufficient,  and 
also  provides  that  the  same  shall  not  be  removed  by  one 
party,  if  the  other  will  pay  the  reasonable  value,  it  is  evi- 
dent that  some  steps  ought  to  be  taken  to  ascertain  that 
value;  and  we  know  of  none  more  just  iri  taking  away 
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the  fence,  than  those  employed  in  erecting  it,  or  a  mode  as  29ot.  Turn, 

nearly  similar  as  the  facts  of  the  case  would  justify.  ^^^' 

Per  Curiam. — The  judgmettt  is  reversed  with  costs.  BuBwr 

Cause  remanded,  &c.  Baur. 

B.  F.  Gregory  and  J.  Harper^  for  the  appellant. 

R.  A.  Chandler^  for  the  appellees. 


Marsh  v.  Edwards  and  Others. 

APPEAL  from  the  Marshall  Circuit  Court  Jf^T*^' 

Per  CWiom.— Section  52,  2  R.  S.  1852,  p.  38,  reads  as 
follows: 

'*  No  judgment  shaU  ev^  be  reversed  for  any  error  com- 
mitted in  sustaining  or  overruling  a  demmxer  foor  misjoin- 
der of  causes  of  action." 

This  case  fiedls  under  thb  section. 

The  judgment  is  affirmed  with  conts. 

O.  EL  Beeve^foT  the  appellant. 

Jl  0»  Deavittj  for  the  appellees. 


i»  It 


Embrey  v.  Bbrry,  Executor. 

APPEAL  from  the  AUen  Circurt  Court.  J^!S!?24, 

Per  Curiam. — This  was  a  bill  filed  in  chancery,  under 
the  old  practice,  to  obtain  a  new  trml  in  a  cause  at  law. 
Answer  in  denial  of  the  biU.  The  trial  was  had  under  the 
new  code.     The  bill  was  diamiased  below. 

We  think  the  judgment  clearly  right.    It  was  the  negUr 
genoe  of  the  party  that  prevented  a  successful  defense  at 
law ;  if  the  matt»  set  up  in  the  bill  in  this  case  would 
have  constituted  a  defense,  of  which  there  is  doubt 
Vol.  XI-— 9 
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Not.  Tenn,       Besides,  the  case,  under  the  new  practice,  is  here  as 
^^^^*      upon  the  finding  of  a  jury  upon  the  facts. 
Tbkaht         The  judgment  is  affirmed  with  costs. 
RuxFiBLD.        D'  H.  Colerick,  for  the  appellant. 

R.  Brackenridge,  jun.,  for  the  appellee. 


185    47l| 


11     130 
133    471 


1  *•»  » 


Tenant  v.  Rumfield  and  Another. 

Salt  for  tho  possession  of  personal  property.  The  plaintiflr  oflRsred  in  CTi- 
dence  the  record  of  a  chattel  morl^gage  embracing  the  property,  and  also  a 
certified  copy  of  the  same.  Objection  sustained.  Held,  that  either  was  ad- 
missible nnder  \  283,  2  R.  S.  p.  92,  and  \  10, 1  R.  8.  p.  801. 

j^«^«*»y,  APPEAL  from  the  Noble  Court  of  Common  Pleas. 

Davison,  J. —  Tenant  sued  the  appellees,  who  were  the 
defendants,  for  the  recovery  of  two  horses,  one  two-horse 
wagon,  and  two  cows — ^the  whole  of  the  value  of  200  dol- 
lars. Issues  being  made,  the  case  was  submitted  to  a 
jury,  who  found  for  the  defendants;  and  the  Court,  having 
refused  a  new  trial,  rendered  judgment  on  the  verdict 

In  the  record  there  is  a  bill  of  exceptions  which  shows 
that  during  the  trial  the  plaintiff  produced  one  Henry 
Heltzell^  the  recorder  of  Noble  county,  who  proved  that  the 
records  of  deeds  and  mortgages  of  that  county  were  kept 
in  his  office,  under  his  control,  and  that  a  certain  mortgage 
record  then  in  Court,  and  brought  there  by  him,  is  the  re- 
cord* of  said  county.  Thereupon  the  plaintiff,  to  establish 
his  claim  to  the  property  in  dispute,  offered  the  mortgage 
record  thus  in  Court  in  evidence  to  the  jury,  for  the  pur- 
pose of  proving  the  existence  of  a  chattel  mortgage  exe- 
cuted by  the  defendants  to  the  plaintiff,  on  the  19th  of 
Aprily  1855,  and  embracing  the  property  described  in  the 
complaint,  and  also  for  the  purpose  of  showing  that  said 
mortgage  had  been  recorded  within  the  time  prescribed  by 
law,  &c.  An  objection  to  the  admission  of  this  evidence 
having  been  sustained,  the  plaintiff  offered  a  certified  copy 
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of  the  record  of  the  mortgage,  which  was  also  refused.  Nov.  Tenn, 
These  rulings  are  severally  assigned  for  error.  ^^^^^ 

The  appellant,  in  his  brief,  says:  "It  is  only  necessary  Tskakt 
to  notice  the  first  alleged  error;  for  if  a  certified  copy  of  Rumfixld. 
the  record  ought  to  have  been  admitted  in  evidence,  cer- 
tainly the  record  itself  was  admissible."  This  reasoning 
may  be  correct,  still  it  is  evident  that  neither  the  record  . 
nor  a  certified  copy  should  be  admitted  unless  such  ad- 
mission is  authorized  by  some  statutory  rule  of  practice. 
We  are  referred  to  §§  30,  31,  32, 1  R.  8.  p.  237;  but  these 
sections  relate  exclusively  to  records  of  conveyances  of 
real  estate,  and  cannot,  therefore,  authorize,  as  evidence, 
the  record  of  a  chattel  mortgage.  There  is,  however,  an- 
other section  of  the  code  which  provides  that  "exemplifi- 
cations or  copies  of  records,  and  of  deeds  or  other  instru- 
ments, which  are  kept  in  any  public  office  in  this  state, 
shall  be  proved  or  admitted  as  legal  evidence  in  any  Ck)urt, 
&C.,  by  the  attestation  of  the  keeper  of  said  records,  deeds, 
or  other  instruments,  that  the  same  are  true  and  complete 
copies  of  the  records,  &c.,  in  his  custody,  &c.  2  R.  S*  p. 
92,  §  283.  We  have  a  statute  which  requires  mortgages 
of  personal  property  to  be  recorded.  1  R.  S.  p.  301,  §  10. 
And  when  recorded,  they  evidently  become  records  within 
the  purview  of  the  enactment  just  quoted.  It  follows  that 
the  proposed  evidence  should  have  been  admitted.  Under 
the  statute,  not  only  the  certified  copy  of  the  mortgage  re- 
cord, but  the  record  itself  was  legal  evidence. 

Per  Oimam. —  The  judgment  is  reversed  with  costs. 
Canse  remanded»  &:c. 

J.  B.  HowCy  for  the  appellant. 

J2.  ParreUj  for  the  appellees. 
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Not.  Term, 

1858. 

Tboxab 

▼. 
Whitb. 


Wedn/eadav, 


Thomas  «.  White  and  Others. 

Suit  to  compel  the  canceUttdon  of  a  doe  bill.  The  complaint  stated  that  io 
December,  1851,  plaintiff  sold  defendant  an  interest  of  one-foarHi  in  a  steam- 
boat and  bai^;  that  defendant  then  paid  1,500  dollars  of  the  pmrchase- 
monej;  that  the  plaintiff  did  not  then  oonTej  iha  interest  In  the  TDsseb,  bat 
gare  a  dne-bffl  for  the  snm  pud  as  for  mone^  borrowed;  that  in  Ji/^,  185S, 
before  convejance  of  the  fourth  interest  had  been  made,  plaintiff  sold  de- 
fendant the  whole  of  the  boat  and  barge,  for  2S,500  doUars,  and  made  bim 
a  conyejrance  for  diem;  that  defendant  was  to  pay  in  hand  8,500  dollan,  of 
which  sum  1,500  doUan  was  deducted  in  satisihction  of  the  due-bill,  which 
would  then  hare  been  giyen  up,  had  not  plaintiff  foigotten  that  it  had  been 
given;  that  defendant  still  holds  it,  and  threatens  to  sue  upon  it  Answer, 
denying  that  the  dae-bill  was  gfVen  for  the  purpose  alleged,  or  had  anj  con- 
nection with  the  sale,  &c.,  or  that  it  had  been  paid.  On  the  trial,  the  de> 
fendant  mored  to  suppress  parts  of  a  deposidon  as  follows :  1.  A  witoesi 
testified  to  a  setdemant  made  in  SejOeamber,  1852,  which,  he  says,  "embraced, 
(u  /  understood,  aU  transactions  between  the  pardes  up  to  that  time."  The 
objecdon  was,  that  witness  did  not  give  the  source  of  his  understanding,  nor 
testify  to  fitcts  widiin  his  knowledge.  In  a  subsequent  part  of  die  deposi- 
tion, witness,  speaking  of  the  same  setdement^  said  "it  was  understood  and 
agreed  between  the  parties  that  the  setdement  was  in  full  of  all  daims,  &c., 
of  either  upon  the  other  up  to  that  time."  2.  In  speaking  of  the  same  set- 
tlement, witness  said  defendant  was  allowed  a  credit  of  1,500  doUars  paid 
the  year  before  on  account  of  his  purchase  of  die  boot  and  baige ;  diat 
it  was  paid  in  two  sums,  &c.  He  then  said— "Neither  of  diese  payments 
appeared  op  the  books,  but  I  dien  made  the  entries  by  direction  of  die 
plaintiff,  who  stated  at  the  time  that  defendant  had  paid  the  money.  *  #  • 
The  defendant  did  not  gire  up  or  exbibit  to  me,  or  say  tiiat  he  bad  in  his 
possession,  *  *  *  any  receipt  or  Tondier  for  the  1,500  doUars,"  &c.  The 
deiiBndant  was  present  at  the  setdement,  and  when  the  credit  was  giren. 

Hdd,  1.  That  the  ground  of  the  witness'  understanding  was  snfficiendy  shown. 

2.  That  the  statement  thait  the  defendant  did  not  exhibit  or  claim  to  !»▼«  a 
receipt  or  voucher,  &c.,  was  relerant  and  proper,  as  the  jury  might  infer 
from  his  silence  that  he  claimed  nothing  on  the  due-bill,  if  they  thought  the 
circumstances  such  as  to  induce  some  remark  from  him  if  he  claimed  it; 
and  if  this  inference  was  not  drawn  the  testimony  was  harmless. 

APPEAL  from  the  Jefferson  Circuit  Court 
WoRDEN,  J. — This  was  a  suit  by  David  White  and  Jame$ 
BL  Chmningham  against  Washington  Thoma^y  to  compel  the 
surrender  and  cancellation  of  a  certain  note  or  due-bill 
given  by  plaintiffs  to  defendant. 

The  complaint  states  that  on  the  3d  of  December^  1851, 
the  plaintiffs  sold  to  the  defendant  one  undivided  fourth 
part  of  the  steamboat  George  W.  KendcUl^  and  the  barge 
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batihoe;  that  the  defendant  then  paid  them  thereon  the  ^or.  Term, 
sniD  of  1,500  dollars;  that  the  plaintif&  did  not  then  con-      ^^^* 
vey  said  interest  in  the  boat  and  barge  to  defendant,  but     TmouxA 
gave  him  a  due-bill  for  the  1,500  dollars,  as  for  so  much      Whitb. 
money  borrowed;  that  afterwards,  on  the  1st  of  July^  1852, 
ailhd  before  any  conveyance  had  been  made  of  the  interest 
so  sold  to  defendant,  the  plaintiffs  sold  the  whole  of  the 
boat  and  barge  to  the  defendant  for  the  sum  of  22,500 
dollars,  and  made  him  a  conveyance  therefor;  that  by  the 
terms  of  the  last  sale,  the  defendant  was  to  pay  in  hand 
3,500  dollars,  in  the  payment  of  which  sum  the  1,500  dol- 
lars was  counted  and  allowed  the  defendant  as  part  of  the 
same,  thereby  fully  satisfying  .the  due*bill,  which  would 
then  have  been  given  up,  had  not  the  plaintiffs  forgotten 
that  the  same  had  ever  been  given;  that  the  defendant  still 
holds  the  due-bill,  and  threatens  to  sue  upon  the  same,  &c. 

The  defendant  answered,  denying  that  the  due-bill  was 
given  for  the  purpose  alleged,  or  had  any  connection  with 
the  sale  of  the  boat  and  barge,  or  any  interest  therein,  and 
denying  that  it  had  been,  in  any  manner,  paid  or  satisfied. 

Trial  by  jury,  and  verdict  and  judgment  for  plaintifis, 
over  a  motion  for  a  new  trial. 

The  appellant  relies  upon  only  one  point  for  the  reversal 
of  the  judgment,  viz.,  the  overruling  of  his  motion  to  sup- 
press parts  of  a  deposition,  and  the  admission  of  such 
parts  in  evidence. 

Oeorge  &  MeKeman,  parts  of  whose  depositioq  the  de- 
fendant moved  to  suppress,  testifies  to  a  settlement  made 
by  the  parties  in  September j  1852,  and  says — ^^  Which  set- 
tlement embraced,  as  I  understood,  all  the  transactions  be- 
tween the  parties  up  to  that  time."  The  above  statement 
as  to  the  understanding  of  the  witness  is  objected  to, 
because  the  witness  does  not  give  the  source  of  such  under- 
standing, nor  testify  to  facts  shown  to  be  within  his  know- 
ledge. We  think,  however,  that  this  statement  is  entirely 
harmless,  when  considered  in  connection  with  a  subsequent 
part  of  the  deposition,  where  the  witness,  in  speaking  of 
the  same  settlement,  made  in  September,  1852,  says,  ^'it 
was  understood,  and  agreed  between  the  parties,  that  the 
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Not.  Term,   settlement  was  in  full  of  aU  claims  and  demands  of  either 

^^°*      upon  the  other  up  to  that  time."     This,  we  think,  soffi- 

Tromas     ciently  shows  how  the  witness  understood  that  the  settle- 

Whitb.      ment  embraced  all  the  transactions  between  the  parties, 

and  obviates  any  substantial  objection  that  might  other- 

wise  exist  (1).  * 

In  speaking  of  the  same  settlement,  the  witness  testifies 
that  the  defendant  was  allowed  a  credit  of  1,500  dollars, 
paid  by  him  the  year  before  on  account  of  his  purchase  of 
the  boat  and  barge ;  that  it  was  paid  in  two  sums,  one  of 
500  dollars,  and  one  of  1,000  dollars;  and  makes  the  fol- 
lowing statement,  which  was  objected  to,  viz.:  ^* Neither 
of  these  payments  appeared  on  the  books;  but  I  then  made 
the  entries  by  direction  of  the  plaintiff,  White^  who  stated 
at  the  time  that  Thomas  had  paid  the  money  and  was  en- 
titled to  a  credit  for  the  same.  The  defendant,  TViomaSj 
did  not  give  up  or  exhibit  to  me,  or  say  that  he  had  in  his 
possession,  or  had  ever  had  in  his  possession,  any  receipt 
or  voucher  for  the  1,500  dollars,  or  any  part  of  the  same." 

ITiamas  was  present  at  the  settlement,  and  there  is 
nothing  in  the  record  from  which  we  can  infer  tiiat  he 
was  absent  at  the  time  the  credit  above  alluded  to  was  di- 
rected by  White^  and  entered  on  the  books;  but  supposing 
he  was  absent,  we  do  not  see  how  the  testimony  could  in- 
jure him.  If  it  be  wholly  irrelevant,  it  is  of  such  a  nature 
that  it  could  work  him  no* harm;  and  for  harmless  errors 
judgments  will  not  be  reversed.  Van  Pelt  v.  Chnoinej  6 
Ind.  R.  364. 

We  are  inclined  to  think  the  statement  that  Tkamas  did 
not  exhibit  or  claim  to  have  any  receipt  or  voucher  for  the 
1,500  dollars,  was  relevant  and  proper,  as  the  jury  might 
infer  from  his  silence  that  he  claimed  nothing  on  the  due- 
bill  in  controversy,  if  they  thought  the  circumstances  such 
as  to  naturally  induce  some  remark  from  him  in  case  he 
claimed  it ;  and  if  this  inference  was  not  drawn,  the  testi- 
mony was  entirely  harmless. 

The  whole  of  the  answer  of  the  witness  to  the  third 
question  is  objected  to  as  being  irrelevant  to  the  issue. 
This  answer  has  reference  mostly  to  the  settlement  made 
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in  September  J 1862,  when  the  1,600  dollars  was  credited  on  Nor.  Teim, 
the  books  to  the  defendant.     The  charge  in  the  complaint      ^^^' 
is  that  it  was  allowed  and  counted  to  the  defendant  as     Tboius 
part  of  the  3,600  dollars,  to  be  paid  down  upon  the  con-     Whits. 
tract  ma4e  in  Julpj  1862;  but  we  conceive  it  might  have 
been  so  allowed,  and  yet,  in  the  settlement  in  September^ 
have  been  entered  upon  the  books,  and  formed  an  item  in 
the  accounts  of  the  parties  embracing  the  whole  transac- 
tion.    We  can  discover  no  substantial  error  in  overruling 
the  objection  to  this  testimony. 

But  one  more  item  of  testimony  was  objected  to,  except 
such  parts  as  were  excluded  by  the  Court,  and  that  is  a 
statement  by  the  witness  upon  reexamination  by  plaintiflb,  , 

in  speaking  of  the  September  settlement,  that  it  was  his 
impression  that  the  settlement  was  full  and  final  of  all 
dealings  and  matters  between  the  parties,  and  that  he  de- 
rived that  impression  firom  conversations  between  the  par- 
ties in  his  presence. 

We  have  already  seen  that  the  witness  testified  that  it 
was  agreed  and  understood  between  the  partiei^  that  such 
was  the  character  of  the  settlement,  and  the  subsequent 
statement  that  such  was  his  impression,  can  have  had  no  , 

eflfect,  unless  it  be  to  weaken  his  former  statement^  an  eflfect 
of  which  the  defendant  cannot  complain,  as  it  could  not 
operate  to  his  disadvantage. 

The  verdict,  we  think,  is  sufficiently  sustained  by  the 
evidence,  and  the  judgment  must  be  affirmed 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

X  W.  Quipman  and  J.  jB.  Meriwether^  for  the  appellant. 

C.  E*  Walker  J  for  the  appellees. 

(1)  To  this  point  coansel  for  the  appellaat  cited  1  GreenL  Er.  S  440;  Grant 
y.  Thompson,  4  Conn.  R.  203;  Morse  y.  The  StaUy  6  id,  9;  Lotce  ▼.  WUliam" 
son,  1  Green's  Ch.  82;  WhUenack  r.  Striker,  8  id,  8. 
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BOPFANSICK   V.  BaLEIOB* 

A  promisaory  note  or  a  dae-Ull  is  prima  Jade  eridenoe  of  a  Bettknwnt  of  all 

acconnts  between  the  parties  up  to  its  date. 
Wbere  a  note  is  given  to  a  member  of  a  firm,  it  may  be  shown  to  have  been 

given  for  a  balanee  on  settlement  with  the  fim. 
instnictions  correct  as  far  as  the j  go,  cannot  be  ofegectod  to  on  appeal  for  .an 

omission  which  might  hare  been  supplied  by  the  appellant  on  motion  in  the 

Court  below. 

APPEAL  from  the  Vanderburg^h  Coutt  of  Common 
Pleas. 

Davison,  J. — Bofftmdick  was  the  plainliii^  and  Raleigh 
the  defendant. 

The  complaint  contains  two  paiagrapbs.  The  fiist 
charges  the  defendant,  as  surviving  partner  of  the  firm 
of  JIf.  Sf  W.  Raleigh^  for  money  loaned  and  for  goods  sold 
and  delivered.  The  second  alleges  that  the  defendant, 
individually,  was  indebted  to  the  plaintiff  foar  goods  and 
iuiiana  state  stock  money  sold  and  delivered. 

The  answer  contains  six  paragraphs — 1.  A  general  de- 
nial; 2.  That  on  the  4th  of  December^  1854,  the  plaintiff 
and  the  firm  at  M.tfW.  Raleigh  had  a  settlement  of  their 
accounts,  &c.,  up  to  that  date,  upon  which  it  was  found 
tiiat  there  was  due  fi'om  the  plaintiff  to  said  firm  137  dol- 
lars, and  that  the  plaintiff  on  that  day  gave  his  promis- 
sory note  to  Waiter  Raleigh^  one  of  the  firm,  fat  the  above 
amount.  The  remaining  pamgraphs  make  no  point  in  the 
case  presented  for  our  consideration. 

There  was  a  reply  in  denial  of  the  second  paragraph. 

Verdict  in  favor  of  the  plaintiff  for  181  dollars*  New 
trial  refused  and  judgment.  The  plaintiff  appeals  to  this 
Court.  For  error,  it  is  assigned — 1.  That  the  Court  in  its 
charge  misinstructed  the  juiy;  and  2.  That  the  Court 
eired  in  refusing  a  new  trial. 

The  evidence,  so  far  as  it  relates  to  the  case  made  by 
the  complaint,  tends  to  prove  certain  items  of  account 
against  the  defendant  as  surviving  partner,  amounting  to 
405  dollars,  and  against  him  for  his  separate  debt,  to  406 
dollars— in  the  aggregate  amounting  to  411  dollars.     And 
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the  plaintifF  haring  rested,  the  defendant,  in  snpport  of  his  ^^'  Teim, 
second  defense,  prodnced  Biehard  Raleigh^  who  testified  ^^^* 
a«  follows:  ^Boffandick  told  me  [witness]  that  Maurice  Bowavdigk 
Raieigh  was  owing  him.  I  wrotie  to  Mawrice^  who  resided  Bauioh. 
in  Pkilade^iaj  about  the  indebtedness;  but  he  paid  no 
attention  to  my  letters.  Before  I  went  to  PhihdelpkiOy 
which  was  in  Aprilj  1855, 1  requested  Boffandick  to  fdr- 
nish  me  his  account,  and  told  him  I  would  insist  on  Mm^ 
rice  paying  it.  Bofamdick  made  out  and  gave  the  account 
to  me.  He  said  the  dne*bill  for  1 37  dollars,  which  I  showed 
him,  was  all  right.  We  were  talking  about  the  general 
acconnt  oi  M.  Sp  W.  Bdleigh  with  Boffandick.  Upon  my 
return  fr<»n  Pkiladefyhia^  I  told  Boffandick  that  Maurice 
Raleigh  said  he  would  settle  with  him  as  soon  as  he  would 
convince  him  {Maurice)  that  Walter  Raleigh  had  got  the 
proceeds  of  a  certain  975  dollars  draft.  Boffandick  replied 
that  Raihbime^  cashier  of  the  branch  bank,  would  explain 
that.  Boffandick  told  me,  further,  that  he  had  settled  with 
Walter  for  the  draft ;  that  that  settlement  had  nothing  to 
do  with  the  present  bilL  He  had  settled  for  the  draft  out- 
ride of  the  claim  now  in  suit.  Walter  Raleigh  was  in  the 
habit  of  taking  notes  due  the  firm  in  his  own  name.  Bof* 
fandidt  said  the  due4>iU  was  all  right  He  said  nothing 
about  it  being  a  firm  transaction,  but  I  believe  it  was.  It 
was  treated  as  such." 

The  duckbill  referred  to  was  then  given  in  evidence.  It 
reads  thus : 

^Dne  W.  Raleigh  one  hundred  and  thirty-seven  dollars, 
for  value  received.  $137.  Evanmlle,  December  4,  1854. 
[Signed]  J.  K  Boffandick:' 

The  Court  (the  evidence  being  dosed)  gave  the  follow- 
ing instructions: 

<^1.  This  is  an  action  upon  an  account,  to  which  the  de- 
fendant has  set  up  several  defenses,  one  of  which  was  a 
settlement.  If  the  jury  believe  that  there  was  a  settlement 
between  plaintiff  and  M.  8f  W,  Raleigh^  they  will  not  take 
into  conridemtion  any  item  accruing  to  the  parties  prior  to 
such  settlement. 

^2.  A  note  or  due-bill  is  prima  facie  evidence  of  a  set- 
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Not.  Term,  tiement  between  the  parties ;  but  it  may  be  shown  by 
^^^*  other  evidence  that  auch  was  not  given  on  settlement,  or 
BoFFAiTDicK  that  Unsettled  accounts  existed  when  the  same  was  given. 
Raubioh.  ^'3.  Before  the  jury  can  examine  whether  the  due-bill 
imports  a  settlement,  they  must  believe  that  the  same, 
though  given  to  Waiter  Raleigh^  was  given  in  a  firm  trans- 
action* 

^^4.  If  the  jury  believe  that  a  settlement  was  not  made, 
they  will  examine  the  bill  of  particulars,  and  allow  the 
plaintiff  for  such  items  as  he  has  proveOi  They  will  then 
allow  defendant  for  such  an  amount  as  he  shall  have 
proven,  and  if  the  items  proven  by  plaintiff  exceed  those 
proven  by  defendant,  find  for  plaintiff  for  the  difference ; 
but  if  defendant's  items  exceed  plaintifi^s,  they  will  find 
for  defendant  for  the  difference. 

^^5.  If  the  jury  believe  that  there  was  a  settlement,  they 
will  examine  the  account  accruing  after  the  settlement, 
according  to  the  rules  above  stated,  and  find  for  the  party 
in  whose  favor  the  balance  is  found,  for  such  balance." 

Under  these  instructions  the  jury,  in  making  up  their 
verdict,  no  doubt  regarded  the  due-bill  as  a  settiement  of 
the  account  against  the  defendant  as  surviving  partner. 
This,  it  is  contended,  was  eironeous,  and  it  is  the  main 
ground  upon  which  the  appellants  seek  a  reversal  of  the 
judgment.  The  rule  is,  that  where  one  party  gi^es  the 
other  a  promissory  note,  it  is  prinui  facie  evidence  of  a 
settlement  between  them  up  to  the  date  of  the  note.  But 
in  this  instance,  the  note,  on  its  face,  purports  to  have 
been  given  to  an  individual  member  of  the  firm  of  il£  4* 
W.  Raleigh^  and  not  to  the  firm  itselfl  Still  it  was  com- 
petent for  the  defendant  to  show  that  the  note,  though  ex- 
ecuted to  Waiter  Raleigh,  was  given  to  him  for  a  balance 
due  M*  8f  W.  Raleigh,  on  settlement  with  that  firm.  As 
we  have  seen,  it  was  testified  that  Walter  Raleigh  was  in 
the  habit  of  tcddng  notes  due  the  firm  in  his  own  name. 
Boffandick  admitted  the  due-bill  was  right.  He  said  noth- 
ing about  its  being  a  firm  transaction.  Witness  believed 
it  was — ^it  was  treated  as  such.  From  this  evidence,  it 
seems  to  us,  the  jury  were  authorized  to  find  that  the  note 
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was  given  for  a  balance  due  the  firm.     At  all  events,  they   ^®^*  Terai, 
have  so  found,  upon  evidence  which  it  was  their  duty  to       ^^^' 
weigh,  and  we  are  not  inclined  to  disturb  their  conclusions.    Thx  Bank 

But  it  is  said  that  the  instructions  are  erroneous  because  Thx  Citt  of 
they  leave  entirely  out  of  view  the  twofold  character  of  the  ^'  -Albany. 
complaint,  and  contemplate  only  an  action  upon  an  ac-^ 
count  against  the  firm.  It  is  true,  they  relate  almost  ex* 
dusively  to  the  first  paragraph  of  the  complaint — to  the 
account  against  the  firm — ^but  so  far  as  they  go  they  are 
not  objectionable,  and  they  are,  in  our  opinion,  sufiiciently 
plain  to  induce  the  conclusion  that  the  jury  were  not  mis- 
led by  them.  Moreover,  it  was  competent  for  the  plaintiff 
to  have  moved  an  instruction  that  would  have  informed 
the  jury  specifically  as  to  the  account  individually  against 
the  defendant;  and  having  failed  to  do  so,  we  think  the 
ground  assumed  against  the  instructions  is  not  tenable. 
We  perceive  nothing  in  the  evidence  or  charge  of  the 
Common  Pleas  that  would  authorize  this  Court  to  reverse 
the  judgment. 

Per  Chiriam, — The  judgment  is  afiirmed, with  5  percent, 
damages  and  costs. 

X  G.  JimeSi  L  E.  Bfythe^  and  X  J.  CharuUerj  for  the  ap* 
peUant 

C.  Bakery  for  the  appellee. 


The  Bank  of  the  State  of  Indiana  v.  The  City  of 

New  Albany. 

The  lattar  cUnso  of  §  15  of  the  charter  of  the  Bank  of  the  State  of  Indiana, 
proTiding  that  "the  capital  stock  of  said  hank  or  hranches  shall  not  be  tax- 
able for  municipal  purposes/'  is  constitntioikal. 

APPEAL  from  the  Floyd  Circuit  Court 
Perkins,  J.^ — This  was  an  application  for  an  injunction 
to  restrain  the  city  of  New  Albany  from  collecting  a  tax 
levied  by  that  corporation  upon  the  capital  stock  of  the 
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KoT.  Ttnn,   branch  of  the  bank  therein  located.    The  injunction  was 
^Q^'      refused,  and  the  complaint  dismissed  upon  demurrer.    The 
Thb  Bahk    tax  was  held  legal. 

Ths  Citt  or      The  existing  constitntion  of  iuliana  anthorizes  the  leg- 
N.  AxBAKT.   igiature  to  charter  a  bank  with  branches.     Art  11,  §  4. 

.  Under  this  authority,  the  legislature  did  charter  a  bank, 
one  of  the  sections  of  the  charter  of  which  reads  thus: 

<<  Sec  15.  The  capital  stock  of  said  bank  shall  be  sub- 
ject  to  the  same  rate  of  taxation  for  state  and  county  pux^ 
poses  as  the  property  or  stock  of  other  moneyed  corpora- 
tions; and  the  real  estate  and  other  property  of  said  bank 
and  branches,  situated  in  any  city  or  town,  shall  be  taxa- 
ble for  municipal  purposes,  in  the  same  manner  as  other 
property  so  situated;  but  the  capital  stock  of  said  bank  or 
branches  shall  not  be  taxable  for  municipal  purposes." 

It  is  claimed  that  the  latter  clause  of  this  section  is  nn* 
constitutionaL 

The  former  constitution  of  this  state  conferred  upon  the 
legislature  power  to  charter  a  bank  with  branches.   Art.  10. 

Under  that  authority,  the  legislature  created  such  a  bank, 
and,  in  the  charter  of  the  corporation,  inserted  limitations 
upon  the  power  of  taxing  its  capital  stock.  Those  limita- 
tions  were  held  valid.  ITie  State  v.  The  State  Bankj  7 
Blackf.  993,— The  State  Bank  v.  Braekenridgej  id.  395^— 
The  State  v.  The  State  Ba/nk,  6  id.  349.— TAe  State  Bank 
y.  Madison^  3  Ind.  R.  43.  Nor  could  the  municipal  corpo- 
rations in  which  branches  were  situated  complain  of  the 
limitations  as  an  infringement  of  their  rights.  In  the 
case  last  cited.  Judge  Blackford,  in  delivering  the  opin- 
ion of  the  Court,  said: 

''  There  is,  then,  an  express  prohibition  in  this  amenda- 
tory act  [amending  the  bank  charter],  against  taxing  the 
capital  stock  of  the  bank  for  any  other  than  state  pur- 
poses. The  tax  now  in  question  [levied  by  the  city  of 
Madison]^  is  on  a  part  of  said  capital  stock,  and  is  not  for 
a  state  purpose.  The  consequence  is  that  the  tax  is  ille- 
gal, unless  the  city  of  Madison  is  not  bound  by  said  pro- 
hibition. That  city,  like  all  other  municipal  corporations 
in  our  state,  is  entirely  under  the  control  of  the  legislature. 
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Us  charter  may  be  modified  or  repealed  by  the  legislature  Nor.  Teno, 
at  any  time.     The  People  v.  MmriSj  13  Wend.  225.— Sloan      ^^^ 
V.  3Rl«  fifarfe,  8  Kackf.  361.     The  conseqaence  is,  that  the    Tm  Bakk 
said  prohiUtion  is  oUigatory  on  the  city  of  Madison^  and  Thb  CiVr  ov 
that  the  assessment  of  said  tax  cannot  be  siistained."  Aiaant. 

.The  unqualified  grant,  then,  of  power,  in  a  constitu- 
tion, to  a  legislature,  to  charter  a  bank,  carries  with  it  the 
power  to  fix  the  conditions  upon  and  under  which  the  cor- 
poration  shall  exist  and  act,  one  of  which  conditions  may 
be  an  enlargement  or  curtailment  of  the  right  to  tax  it,  as 
compared  with  other  objects  of  taxation.  Gardner  v.  2%e 
SUUe^  1  Zabriskie,  557.— 2%e  State  Bank  of  Ohio  w.  Knoop^ 
16  How.  (U.  8.)  369^— The  Ohio,  Sfc.,  Company  ▼.  DebM, 
id  416. 

It  now  becomes  necessary  to  inquire  whether  such  un- 
qualified, unlimited  grant  of  power  is  conferred,  by  the 
constitution,  upon  the  legislature  of  JneEtona^  It  is  not. 
There  are  limitations  upon  the  power  of  creating  a  state 
bank.  The  legislature  cannot  create  such  a  bank,  the 
stockhcdders  in  which  shall  not,  to  a  certain  extent,  be  per- 
sonally liable;  nor  in  which  the  branches  shall  not  be  lia- 
ble for  each  other;  nor  one  that  shall  not  be  specie  paying, 
&a  Article  11,  passim.  But  is  there  any  limitation  which 
prohibits  the  creation  of  such  a  bank,  whose  capital  stock 
shall  be  exempt  firom  taxation  by  corporations,  for  corpo- 
rate purposes? 

It  is  claimed  liiat  such  limitation  is  contained  in  three 
several  provisions  of  the  constitution,  viz.,  in  4  23,  art.  1; 
in  §  19,  art  4;  and  in  §  1,  art  10. 

The  first  of  these  provisions  is,  that  "  The  Gieneral  As- 
sembly shall  not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens." 

We  shall  not  here  attempt  to  indicate  the  application 
this  section  of  the  constitution  is  to  have  in  the  various 
cases  that  may  arise;  but  as  touching  the  present,  the  only 
effect  to  be  given  to  it  is,  that  in  creating  a  bank,  the  legis- 
lature must  provide  that,  so  far  as  the  state  is  concerned, 
every  citizen  shall  have  an  equal  right  to  obtain  stock  in 
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Not.  Term,   it,  till  the  amount  authorized  is  tsdken.     Whether  that  was 

^^"*      done  in  the  charter  of  the  Bank  of  the  State  of  Indkma^ 

ThbBahk    is  not  made  a  point  in  the  case  now  being  considered 

Tm  CiTT  ov  See  Debates  in  Ind.  Conv.,  vol.  3,  pp.  1393  to  1399.     A 

N.  Albakt.  different  construction  would  have  the  effect  to  annul  the 

section  authorizing  the  creation  of  a  bank,  altogether;  but 

the  two  sections,  being  in  the  same  constitution,  must  be 

reconciled  and  given  effect  to  if  possible.     We  think  they 

can  be. 

As  to  §  19,  art.  4,  referred  to,  it  provides  that  ^  every  act 
shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the 
title." 

The  title  of  the  act  incorporating  the  bank  is  "An  act 
to  establish  a  bank  with  branches." 

We  have  already  seen  that  the  extent  and  manner  of 
taxing  the  capital  stock  of  the  bank,  when  created,  is  a 
matter  properly  connected  with  the  subject  of  chartering 
the  institution,  and  it  is  only  the  subject,  and  not  the  mat* 
ters  properly  connected  therewith,  that  must  be  expressed 
in  the  title. 

We  see  no  conflict  between  the  act  and  the  sections  of 
the  constitution  under  consideration. 

Section  1,  art.  10,  of  the  constitution  is  as  follows: 

"  The  General  Assembly  shall  provide  by  law  for  a  uni- 
form and  equal  rate  of  assessment  and  taxation;  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation- 
for  taxation  of  all  property,  both  real  and  personal,  except- 
ing such  only  for  municipal,  educational,  literary,  scientific, 
religious,  or  charitable  purposes,  as  may  be  exempted  by 
law." 

Conceding  for  the  present,  without  deciding,  that  this 
section  of  the  constitution,  is  peremptory  and  not  merely 
directory,  it  can  have  no  application  to  the  case  before  us. 
It  cannot  refer  to  municipal  taxation.  It  must  have  refers 
ence  mainly  to  the  general  levy  by  the  state.  See  Chreen^ 
castle  Township  v.  Blacky  5  Ind.  R.  557.  Taxes  for  corpo- 
ration purposes  cannot  be  equal.  Taxes  for  township  and 
county  purposes  cannot  be  equal.     The  latter,  it  is  true, 
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must  be  levied  under  general  and  uniform  laws.     The  Not.  Tenn, 
constitution  declares,  that  there  shall  be  no  local  laws  for       ■^°*^* 
the  assessment  and  collection  of  taxes  for  state,  county,   'I^^  Bafk 
township,  and  road  purposes;  the  mode  of  assessing  and  Thx  Citt  of 
collecting  may,  but  the  rate  cannot,  be  the  same  except  in  ^*  -^"-bawt- 
the  assessment  for  state  purposes.    The  wants  of  townships 
and  counties,  require  varied  taxation. 

Nor  is  there  anything  in  the  constitution  requiring  any 
particular  degree  of  power  to  be  conferred  on  cities.  That 
instrument  provides  that  they  ^'may  be  formed  under  gen- 
eral laws.''  Sec.  13,  art.  11  It  says  nothing  expressly  as 
to  their  powers.  Hence,  the  legislature  may  endow  them 
with  more  or  less,  at  pleasure,  within  limits  necessarily 
fixed  by  grants  and  limitations  of  power  contained  in 
other  sections  of  the  constitution  than  that  quoted.  -Ati* 
rara  v.  Westj  9  Ind.  R.  74. —  The  City  of  Lafayette  v.  Jen- 
ners,  10  id.  70. 

Accordingly,  the  legislature  has  prescribed  for  them  a 
different  rule  of  taxation,  in  regard  to  property  subject  \o 
be  assessed,  fiom  that  pointed  out  for  the  state.  The  lat- 
ter may  assess  upon  all  the  personal  estate  owned  by  the 
citizen,  whether  it  be  in  or  out  of  the  state.  1  R.  S.  §§  3, 
5,  p.  105.  The  former  can  only  assess  upon  that  being 
within  the  limits  of  the  cities  severally.  Laws  of  1857, 
p.  57,  §  42.  &e%  The  Oity  of  New  Albany  v.  Meekin,  3 
Ind.  R.  481.  Under  this  latter  provision,  cities  have  not, 
so  £Bur  as  "we  are  advised,  assumed  to  levy  a  tax  upon  the 
capital  stock  of  the  several  railroad  corporations  whose 
principal  office  was  within  their  limits.  They  simply 
assess  their  real  estate,  &c.,  actually  within  their  muni- 
cipal limits.  This  is  the  construction  which  they  have 
practically  given  to  the  law.  In  this  view,  the  provision 
in  the  bank  charter  is  in  nowise  different  from  the  general 
law.  That  provision  is,  that  the  banking  house,  &c.,  actu- 
ally in  a  given  dty,  may  be  taxed  by  the  city,  but  not  the 
capital  stock  of  the  bank  which  may  be  owned  out  of  the 
city. 
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Jfor.  T«r«,  Per  Cktriam. — The  judgment  is  reversed  with  costs. 
•*^^^^^  Cause  remanded  with  instmetion  to  grant  the  injanctioa 
Smith  T.  L.  Smith  and  M.  C.  Eerfj  fw  the  bank. 

/  £L  Stotsenburg  and  T.  M  Brawh  ^<^  the  city. 


Taibott. 


*— •* 


Smith  v.  Talbott,  Auditor  of  State. 

In  1833,  D,  parchased  a  lot  of  the  agent  of  state  for  the  city  of  /iKfuuiopolw, 
« for  25  dollars,  the  minimum  price,  payable  one-fourth  in  hand,  and  one-fooitfi 
aonuaUj  thereafter,  nnlil  the  whole  sbonld  be  paid.  On  defanlt  of  the  last 
payment  by  the  assignee  of  D.  in  February,  1836,  the  lot  was  forfeited  to  the 
state.  In  July,  1856,  S.  entered,  under  the  act  of  1831  (Acts,  p.  83,  f  5), 
and  tendered  to  the  anditor  of  state,  the  official  snoeessor  of  the  agent,  &c., 
the  price  at  which  the  lot  was  originally  appraised,  and  demanded  m  convey- 
ance, which  the  anditor  refiised.  5.  made  affidavit  for  a  writ  of  mandate, 
setting  forth  the  facts.  The  Circnit  Conrt,  on  demurrer  to  the  affidavit,  re- 
insed  the  writ.  Hdd,  npon  a  review  of  the  statutes,  that  the  writ  should  be 
issoed. 


Wednetdcuf, 
November  %i. 


APPEAL  from  the  Marian  Circuit  Court. 

Perkins,  J. — Leander  Smith  filed  in  the  Marion  Circuit 
Court,  an  affidavit,  as  follows: 

^^  Leander  Smith  swears  that  he  is  informed  and  believes 
that  Hannah  Devimney^  February  22,  A  D.  1833,  at  the 
county  of  Marum  aforesaid,  bought  of  the  agent  of  state 
for  the  city  of  IndianapoHs^  lot  number  six,  in  block  num- 
ber thirty,  in  said  city,  for  25  dollars;  that  she  agreed  to 
pay  said  sum  as  follows:  one-fourth  cash  down;  one-fourth 
in  one,  one-fourth  in  two,  and  one-fourth  in  three  years 
from  the  date  of  purchase;  or  in  default  thereof,  or  of  any 
of  said  payments,  to  forfeit  said  lot,  and  any  payments 
fihe  might  make  thereon  before  such  default  And  the 
said  Hannah  then  and  there  paid  said  agent  the  said  sum 
of  6  dollars,  25  cents,  and  received  his  certificate  showing 
the  purchase  of  said  lot  and  the  terms  thereof.  She  also 
paid  the  second  payment  upon  said  lot,  according  to  con- 
tract, on  the  22d  of  Febrwvry^  1834 ;  and  after  the  making 
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of  said  second  payment,  the  said  Hannah  sold  said  lot,   Not.  Term, 
and  assigned  her  said  certificate  to  one  John  JHbfyotr,  who,       ^^Q* 
afterwards,  on  the  22d  of  February^  1835,  made  the  third       Smith 
payment  thereon ;  but  the  said  Morrow  failed  to  make  said    Taiaoty. 
last  payment  according  to  contract  and  law,  and  the  said 
lot,  then  and  there,  to-wit,  on  the  23d  day  of  February ^ 
1836,  became,  and  was,  forfeited  to  the  said  state  of  Bidi' 
anom    And  the  said  Smith  farther  swears  that  he  is  in- 
.  formed  and  believes  that  upon  the  said  failure  of  said 
Jllbrrot<7  to  makq  said  last  payment,  and  the  forfeiture 
thereof,  said  lot  became,  and  thenceforward  has  remained, 
in  the  state  of  Indiana^  subject  to  entry  at  minimum  price, 
fixed  upon  the  same  by  the  proper  officers  of  said  state 
prior  to  the  sale  thereof  to  said  Hannah  Devinney  as  afore- 
said, which  said  minimum  was  25  dollars,  by  the  person 
first  offering  to  pay  said  price  for  the  same* 

And  the  said  Smith  further  swears  that  all  the  papers, 
books,  plats,  and  other  documents,  formerly  kept  by  the 
agent  of  state  for  the  city  of  Indianapolis^  in  reference  to 
lots  therein,  have  been,  and  were  before  the  lOtb  day  of 
July,  1856,  duly  transferred  to  the  custody  of  the  auditor 
of  state,  for  the  said  state  of  Indiana^  and  still  remain  in 
his  custody;  and  that  he  verily  believes  said  auditor  is  now 
intrusted  by  law  with  all  the  powers  and  functions  in  re- 
gard to  the  property  of  the  state  of  Indiana,  in  lots  in  the 
city  of  Indianapolis,  formerly  belonging  to  said  agent  of 
state  for  said  city  of  Indianapolis;  and  that,  acting  upon 
this  information  and  belief,  he,  the  said  Leander  Smith,  to- 
w4t,  on  the  10th  day  of  JiUy,  1856,  went  before  Hiram  E. 
TaJboit,  auditor  of  state  as  aforesaid,  in  his  office  and  reg- 
ular place  of  transacting  the  business  of  said  office,  and 
then  and  there  proposed  and  offered  to  enter  and  purchase 
said  lot,  at  the  minimum  price  thereof  aforesaid;  and 
there  being,  then  and  there,  no  other  person  desirous  of 
purchasing  said  lot  present,  he,  said  Smith,  did,  then  and 
there,  insist  upon  his  right  to  make  said  purchase  and 
entry;  and  did,  then  and  there,  tender  and  offer  to  pay  said 
auditor  the  sum  of  25  dollars,  in  cash,  for  said  lot^  (which 
sum  said  auditor  then  and  there  received,  and  still  retains,) 
Vol-  XL— 10 
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KoT.  T«nB«   and  then  and  there  demanded  of  said  auditor  that  be 

^^^*      should  execute  and  deliver  to  him,  as  the  purchaser  of  said 

Smith      lot,  a  certificate,  deed,  or  other  competent  evidence  of  said 

Tauiott.     purchase,  and  of  the  pajrment  of  said  purchase-money,  viz., 

25  dollars,  and  that  said  lot  was  vacant,  and  the  minimum 

price  thereof! 

But  said  Smith  says  that  the  said  auditor  then  and  there 
refused,  and  has,  at  all  times  since,  refused,  and  still  refuses 
to  execute  said  certificate,  deed,  or  other  evidence,  &c.,  as 
in  pursuance  of  the  statute,  &&,  be  is  bound  to  do,  by 
which  refusal,  &c.,  the  affiant  has  been  precluded  from  ob- 
taining title,  &c. 

Wherefore,  he  asks  the  Court,  by  the  writ  of  mandate, 
to  compel  said  auditor  to  make  and  deliver  said  certificate, 
deed,  &a'^ 

Signed  and  sworn  to  by  Leander  SmUh. 

To  this  affidavit,  treated  as  a  complaint,  a  demurrer  was 
filed,  assigning  for  cause,  that  facts  sufficient  to  authorize 
the  issue  of  a  mandate  were  not  stated.  The  demurrer 
was  sustained  and  the  mandate  denied 

We  think  this  case  presents  a  proper  subject-matter  for 
the  writ  of  mandate.  We  know  of  no  other  adequate 
specific  remedy.    See  Am.  Law.  Reg.  voL  6,  p.  589. 

The  demurrer  admits  the  facts  stated  in  the  complaint. 
Are  those  facts  sufficient  to  entitle  the  complainant  to  re- 
lief? 

The  5th  section  of  the  act  of  Februarif  5,  1831,  Gren. 
Laws,  p.  83,  provides  that  "Every  purchaser  of  any  lot 
hereby  authorized  to  be  sold,  shaU,  at  the  time  of  making 
said  purchase,  pay  to  the  agent  one  fourth  part  of  the  pur- 
chase-money, the  residue  to  be  paid  in  three  equal  annual 
installments;  and  if  any  of  the  payments  shall  not  be  made 
on  the  days  they  respectively  become  due,  the  lot  and  the 
money  paid  thereon  shall  be  forfeited  to  the  state,  *  *  * 
and  the  same  may  thereafter  be  subject  to  reentry  by  any 
person  ojBfering  to  pay  the  price  at  which  such  lot  or  lots 
were  appraised,"  &c. 

Section  6,  provides  that  the  agent  shall  register  the  num- 
ber of  the  lot,  name  of  purchaser,  amount  of  purchase-mo- 
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nejj  and  the  times  the  installments  shall  become  due;  and  ^ot.  Term, 
shall  give  the  purchaser  a  certificate  stating  these  facts,       ^^^' 
and  that  the  lot  and  money  wiU  be  forfeited  upon  failure      Smith 
to  pay  any  of  the  installments;  and  provides  for  a  deed    Talbott. 
upon  full  payment 

Section  7,  provides  that  if  any  lot  remains  unsold  after 
offer  at  public  sale,  the  agent  may  dispose  of  the  same  at 
private  sale  at  the  minimum  price. 

The  act  of  February  2, 1832,  Gen.  Laws,  p.  99,  §§  1,  2, 
provides  for  the  sale  of  all  lots  not  reserved  for  some  spe- 
cial purpose* 

Section  3,  provides  that  said  sales  shall  be  upon  the 
same  terms,  conditions,  and  restrictions  as  are  contained 
in  §§  5,  6,  of  the  act  of  February  9, 1831,  above  quoted. 

Section  4,  provides  for  private  sale  at  minimum  price 
on  the  same  terms  as  above  specified. 

The  act  of  May  27, 1852, 1  R.  S.  p.  150,  §  17,  says  that 
the  auditor  of  state  ^' shall  do  aU  acts  necessary  to  be  per* 
formed  in  relation  to  the  business  heretofore  performed  by 
the  agent  of  the  town  of  LidianapolisJ^ 

We  do  not  think  it  necessary  to  do  more  than  refer  to 
these  statutes.  The  complaint  shows  the  sale  of  the  lot 
at  25  dollars,  the  minimum  price;  the  failure  to  pay  it  by 
the  purchaser,  as  the  installments  became  due ;  the  forfeiture 
and  reversion  of  the  lot  to  the  state ;  the  legal  right  to  enter; 
the  tender  of  the  money  and  demand  a  certificate  or  deed 
of  purchase,  and  the  refusal  of  the  officer.  It  is  a  plain  sta- 
tutory duty,  admitted  fully  by  demurrer,  which  the  auditor 
is  bound  to  perform. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  issue  the  writ  of 
mandate. 

EL  O'Neal,  J.  W.  Gordon,  W.  M.  McCarty, and  Q.  Tanr 
ner,  for  the  appellant. 

JZ  E.  TalboUj  in  person,  and  J.  E.  McDonald,  attorney 
general,  for  the  appellee* 
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Not.  Teim, 

^^^*  Rich  v.  Sovacool. 


BiCH 

SoTACOOif.  ^)  ^  ^  ^^  commenced  end  pat  at  issue  before  s  jnstioe  of  the  peace,  the  de- 
fendant plead  a  promiesory  note  as  a  set-off,  the  plaintiff  maj,  apon  appeel 
to  the  Common  Fleas,  prove  upon  the  trial  that  the  note  was  assigned  to  the 
defendant  after  the  commencement  of  the  suit  No  reply  nnder  oath,  deny- 
ing that  the  note  was  assigned  to  the  defendant  before  suit  is  necenarf, 
under  the  code  of  185S. 
On  the  supposition  that  f  217,  B.  S.  1843,  is  continued  in  force  to  snpplj  an 
omitted  case,  the  omission  of  the  plaintiff  to  deny,  nnder  oath,  that  the  assign- 
ment was  made  before  snit,  wonid  anihorize  the  defendant  to  give  the  note 
and  assignment  in  evidence,  without  proof  of  ezecation;  and  the  assignaM^ 
wonld  be  prima  fade  evidence  that  it  was  made  at  the  date  on  its  face;  bat 
the  plaintiff  might  prove  that  it  was  not  made  until  after  the  commencement 
of  the  suit. 

^^>  APPEAL  from  the  Steuben  Court  of  Common  Pleas. 

WoRDEN,  J. — Sovaeool  sued  Rich  before  a  justice  of  the 
peace,  on  an  acconnt.  Rich  filed  as  a  set-off,  amongst  other 
things,  a  note  for  14  dollars,  17  cents,  made  by  Sovaeool  to 
B.  B.  Long  4*  ^*'  ^^^  indorsed  by  the  payees  to  Rich. 
The  indorsement  was  dated  before  the  commencement  of 
the  suit.  The  execution  of  the  assignment  of  the  note,  or 
the  time  thereof,  was  not,  in  any  manner,  denied  under  oath 
by  the  plaintiff. 

The  cause  was  tried  before  the  justice,  and  appealed  to 
the  Common  Pleas,  and  there  tried  under  the  same  issues. 

On  the  trial  the  Court  permitted  the  plaintiff,  over  the 
objection  of  defendent,  to  prove  that  the  note  was  not  as- 
signed to  defendant  until  after  the  commencement  of  the 
suit,  and  instructed  the  jury  that  they  might  disregard  the 
note,  if  assigned  after  the  suit  was  commenced.  The  jury 
excluded  the  note  from  their  allowance  of  defendant's  set- 
off. Exceptions  were  duly  taken  to  the  rulings  of  the 
,  Court. 

The  only  question  is,  whether  the  evidence,  under  the 
issues,  was  proper. 

It  is  claimed  that,  as  there  was  no  replication  under 
oath,  nor  any  affidavit  denying  that  the  note  was  assigned 
to  defendant  before  the  suit  was  brought,  the  plaintiff  was 
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precluded  from  showing  that  the  assignment  was  not  made  ^▼^  Term, 
until  afterwards.  1858. 


It  is  provided  by  §  34,  2  R.  S.  p.  455^  regulating  pro-       Bich 
oeedings  before  jnatices,  *<that  the  execution  of  written    Soyacool. 
instraments,  or  any  assignment  thereof^  sued  on,  shall  not 
be  denied  except  by  special  plea,  verified  by  affidavit." 

If  we  give  this  section  a  liberal  construction,  and  one  in 
accordance  with  what  seems  to  be  its  general  spirit,  and 
the  intention  of  the  legislature,  and  hold  that  it  applies  to 
the  '' execution  of  written  instruments,  or  any  assignment 
thereof,"  set  up  by  way  of  defense,  as  well  as  those  ^^sued 
on,"  according  to  its  literal  import,  still  it  does  not  embrace 
the  case  before  us.  It  makes  no  provision  for  denying  the 
time  when  an  assignment  was  made,  or  that  it  was  made 
before  suit  was  brought. 

It  is  provided  by  §  75  of  the  same  statute,  that,  ^' In  all 
cases,  not  in  this  act  specially  otherwise  provided,  proceed- 
ings  before  justices  shall  be  governed  by  the  practice  and 
usages  of  Circuit  Courts,"  &c.  Section  80,  2  IL  S.  p.  44| 
regulates  the  practice  in  the  Circuit  Courts  in  this  respect; 
but  this  section  does  not  provide  for  denying,  under  oath, 
that  an  assignment  was  made  before  the  suit  was  com- 
menced. We  are  not  aware  of  any  such  provision  in  the 
code  of  1852.  It  is  insisted,  however,  that  if  the  code 
contains  no  such  provision,  §  217,  p.  711,  R.  S.  1843,  is 
continued  in  force  to  supply  an  omitted  case  (1).  This 
proposition  may  be  correct.  It  is  a  point,  however,  which 
we  do  not  decide;  because,  if  deemed  to  be  in  force,  it 
cannot,  as  we  think,  alter  the  result.  This  section  in  the 
ccxle  of  1843,  together  with  the  one  preceding  it,  provides 
for  denying,  under  oath,  that  assignments  were  made  before 
suit  was  commenced,  and  that  pleadings  by  way  of  denial, 
unless  verified,  shall  not  impose  the  necessity  of  proofl  On 
the  supposition  that  this  section  is  still  in  force,  we  think 
the  omission  of  the  plaintiff  to  deny,  under  oath,  that  the ' 
assignment  was  made  before  suit  was  commenced,  would 
authorize  the  defendant  to  give  the  note,  together  with  the 
assignment,  in  evidence,  without  proof  of  the  execution  of 
either;  and  the  date  of  the  assignment  being  before  the  suit 


T. 
HOLLAKD. 
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Not.  Tenft,  i^as  commenced,  would  be  prima  facie  evidence  that  it 
^^^'  was  made  before;  but  we  think  the  plaintiff  not  preduded 
Thb  Btatb  from  offering  evidence  on  his  part,  to  show  that  the  assign- 
ment was  not  made  until  the  suit  was  commenced.  In 
other  words,  this  statute  simply  dispenses  with  any  proof 
of  the  execution  or  assignment  of  an  instrument,  unless 
denied  under  oath,  so  as  to  admit  the  paper  in  evidence, 
but  does  not  preclude  the  opposite  party  from  offering  evi« 
dence  to  disprove  its  execution  or  assignment.  Vide  Fos* 
dick  V.  Starbuck,  4  Blackf.  417. 

In  the  case  of  Untkank  v.  The  Henry  Couniy  Turnpike 
Company^  6  Ind.  R.  125,  it  was  held  that,  under  the  statute 
of  1852,  §  80,  p.  44,  above  referred  to,  where  the  execution 
of  the  instrument  was  not  denied,  under  oath,  by  the  de- 
fendant, he  was  not  permitted  to  disprove  it;  but  such  is 
not  the  case  under  the  provisions  referred  to  in  the  statute 
of  1843.  Indeed,  the  Court  distinguish  the  difference  in 
the  two  statutes,  holding  that  they  are  not  alike  in  this 
respect. 

It  follows,  from  the  foregoing  view,  that  tiie  Court  com- 
mitted no  error  in  admitting  the  testimony. 
•  Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

iL  Ellison,  for  the  appellant 

(1)  In  support  of  this  point,  Mr.  EBisan  dted  Wright  y.  The  State,  5  Ind. 
B.  290;  Aherantky  y.  Reeves,  7  id,  306.  He  also  dted  2  B.  S.  p.  455,  \  34; 
Id,  p.  460,  S  53;  Id.  p.  465,  S  75. 


.  •  »»  ■ 


The  State  Bank  of  Indiana  v.  Holland  and  Others.* 

j1.  drew  a  foreign  bill  of  exchange  for  the  accommodation  of  B.,  who  was  to 
accept  it,  and  ne^gotiate  it  whereyer  he  coold.  It  was  not  drawn  to  be  dlfr- 
oonnted  in  the  StaU  Batik  of  Indiana,  or  any  of  its  branches,  bat  B.  got  tlie 
bill  discounted  at  that  bank.    It  was  protested,  and  a  judgment  recoyered 


*  A  petition  for  a  rehearing  was  filed  in  this  case,  on  the  4th  of  December, 
and  oycrmled  on  the  7th  of  the  same  month. 
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Upon  it    Keitiier  liie  bill  nor  the  jvd^iieiit  waired  the  ^ifniMBent  Uwi.  Nor.  Teim, 

AAer  execation  hed  issued,  the  bank  asked  an  order  directing  the  sheriff  to  1858. 

levy  and  collect  it,  without  appraisement  of  the  property  he  should  leyy       

upon.    The  motion  was  prediciUed  npon  an  act  of  1843  (Acts,  p.  5S,  §  2),  Biurx^* 

proTiding  that  whanerer  the  bank  shoold  disoonat  any  bill  of  exchange,  &c,  y. 

pnpartd  to  be  diKomded  in  the  «afiie,&c,  no  appraisement  shoold  be  allowed,  Wofii*AW>« 
&c.    The  motion  was  OYermled.    Hdd,  that  this  was  not  error. 


APPEAL  from  the  FrcMklin  Ciicait  Court  Friday. 

WoRDEN,  J. — This  was  a  motion,  made  by  the  appellant, 
for  an  order  directing  the  sheriff  to  levy  and  collect  an  exe- 
cution then  in  his  hands,  without  any  appraisement  of 
property  on  which  he  might  levy.  Motion  overruled,  and 
exception  taken. 

It  appears  that  the  execution  was  issued  upon  a  judg* 
ment  recovered  by  the  appellant  against  the  appellees, 
in  the  same  Court,  on  the  23d  day  of  February^  1856,  fot 
4,256  doUais,  16  cents. 

The  judgment  was  recovered  upon  a  bill  of  exchange, 
drawn  by  George  BbUand  upon  JR.  Tt^r^  in  favor  of 
Abner  McCariy^  payable  in  New  York^  and  indorsed  by 
McCarty  to  N.  D.  GalUon^  and  by  GaUion  to  the  plaintiff 
The  biU  was  drawn  at  Brookvilley  IndianOj  and  dated  Sep- 
tember  23, 1854.  Neither  the  bill  nor  the  judgment  waived 
the  appraisement  laws. 

It  further  appears  that  the  bill  was  drawn  by  Holland 
for  the  accommodation  of  Tynefj  the  acceptor,  to  enable 
him  to  negotiate  the  same,  and  raise  money  thereon,  wher- 
ever he  could,  and  not  for  the  exclusive  purpose  of  being 
sold  to,  or  discounted  by  the  State  Bank,  or  any  of  her 
branches.  The  witness,  George  Holland,  called  by  plain- 
tiff, says  he  thinks  the  bill  was  not  taken  by  the  bank  in 
payment  of  a  debt  existing  anterior  to  the  2d  day  of  Jumey 
1843.  He  further  says,  that  when  it  was  drawn  and  pre- 
pared, it  was  not  drawn  to  be  discounted  at  the  State  Bank 
of  Indiana,  or  any  of  its  branches,  but  generally,  to  enable 
Tyner  to  raise  money  wherever  it  could  be  done;  and  that 
the  first  knowledge  he  had  of  its  being  in  the  hands  of  the 
plaintiff,  he  received  by  the  notice  of  protest 

The  motion  was  predicated  upon  an  act  passed  in  1843| 


HOf«T.AlffD. 
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Not.  Terai,   <tto  require  the  bank  to  continue  specie  payments,  and  to 
10^'      enable  it  to  maintain  them."    Acts  of  1843,  p.  52.     The 

Thb  8tatb   second  section  of  the  a6t  is  as  follows,  viz.: 

T.  ^  Whenever  the  said  bank  shall,  after  the  first  day  of 

June  next,  discount  any  bill  of  exchange,  or  other  mercan- 
tile paper  prepared  to  be  discounted  in  the  same,  the  whole 
consideration  of  which  shall  have  been  created  or  advanced 
after  the  said  first  of  June,  there  shall  be  allowed  a  stay  of 
judgment  for  six  months  from  the  date  of  the  judgment, 
on  giving  sufficient  security;  but  no  appraisement  or  valu- 
ation shall  be  required  or  allowed  before  the  sale  of  the 
property,  which  may,  on  being  duly  advertised,  be  sold  to 
the  highest  bidder:  Provided,  that  this  act  shall  not  extend 
to  judgments  rendered  upon  any  domestic  bill  of  exchange 
which  may  have  been  issued,  sold,  or  discounted  by  any 
branch  of  said  bank,  for  a  higher  premium  or  reward,  in- 
cluding all  charges,  than  six  per  cent,  per  annum." 

Three  positions  are  assumed  in  support  of  the  ruling 
below: 

1.  That  the  case  made  does  not  come  within  the  provi- 
sions of  the  law. 

2.  That  the  act  of  1843  was  repealed  by  the  revised 
code  of  1852. 

3.  That  the  plaintiff,  in  order  to  collect  her  claim  without 
appraisement,  should  have  taken  her  judgment  accordingly; 
that  the  judgment  settles  all  questions,  and  is  conclusive. 

To  determine  the  correctness  of  the  first  proposition, 
it  is  necessary  to  ascertain  the  interpretation  that  should 
be  given  to  the  language  employed  in  the  section  of  the 
statute  above  quoted.  '<  Whenever  the  said  bank  shall, 
&c.,  discount  any  bill  of  exchange,  or  other  mercantile  paper, 
prepared  to  be  discounted  in  the  same,"  &c  The  words, 
"prepared  to  be  discounted  in  the  same,"  clearly  are  not  to 
be  construed  to  mean,  prepared  in  such  a  manner  as  that  it 
may  be  discountedpn  the  same,  or  in  such  a  manner  that 
it  may  be  discounted  in  a  bank.  That  construction  would 
render  the  words  entirely  superfluous,  and  destitute  of  any 
meaning  at  all ;  for,  unless  the  bill  was  prepared  in  such  a 
manner  as  that  it  might  "be  discounted  in  the  same,"  of 
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course  it  coold  not  be  discounted  at  all  by  the  bank.     The  ^or.  Tem, 
legislature  evidently  did  not  intend  to  provide  for  the  dis-       ^°^°* 
connt  of  such  paper  by  the  bank,  as  could  not  be  discount-   Thb  Statx 
ed  by  her.    This  construction  is  also  open  to  the  obvious         y. 
objection,  that  it  might  work  great  hardship  and  wrong  to    ^^^^*^^^' 
parties  to  commercial  paper,  who  never  contemplated  that 
it  should  go  into  the  hands  of  the  bank.     Such  paper,  not 
waiving  appraisement  laws,  passing  from  hand  to  hand 
amongst  private  persons,  in  the  ordinary  course  of  business, 
cairies  with  it  no  liability  to  have  the  property  of  the  parties 
sold  without  appraisement.    If,  because  the  paper  has  been 
discounted  by  the  bank,  the  property  of  the  parties  may  be 
sold  without  appraisement,  they  are  subjected  to  a  liability 
beyond  the  terms  of  their  contract,  and  one  which  they 
never  contemplated  incurring.     To  this  it  may  be  replied, 
that  when  persons  become  parties  to  commercial  paper,  ^ 
they  do  so  subject  to  the  contingency  that  it  may  pass  to 
the  bands  of  the  bank,  and  that,  in  that  event,  the  addi- 
tional liability  may  be  incurred.     But  this,  we  think,  does 
not  materially  weaken  the  force  of  the  objection. 

We  are  of  opinion  that  the  words  indicated,  viz.,  "pre* 
pared  to  be  discounted  in  the  same,"  in  the  connection  in 
which  they  are  used,  have  reference  to  the  intent  of  the 
parties,  and  ndt  to  the  manner  of  the  preparation  of  the 
paper.  The  phraseology  is  equivalent  to  saying,  ^'prepared 
for  the  purpose  of  being  discounted  in  the  same." 

The  intent  of  the  legislature,  as  gathered  from  the  letter 
and  spirit  of  the  statute,  in  our  judgment,  was  to  confer 
this  right  of  selling  without  appraisement,  only  upon  such 
paper  as  was  prepared  for  the  purpose,  and  intended  by 
the  parties,  to  be  discounted  in  the  bank. 

It  appears  that  the  bill  in  question  was  not  drawn  to  be 
discounted  at  the  State  Bankj  or  any  of  its  branches,  but 
generally,  to  enable  Tyner  to  raise  money  wherever  it  could 
be  done;  that  it  was  transferred  by  McGhrt^j  the  payee,  to 
OaUiony  and  by  Oallion  to  the  plaintijSl  Therefore,  the 
case  is  not  within  the  provisions  of  the  statute. 

From  the  view  which  we  take  of  this  point,  it  will  be 
entirely  unnecessary  to  notice  either  of  the  others.  ^ 
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Not.  XoriBi 

1858, 

Ths  Statb 

T. 

Maobb. 


Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Davison,  J.,  dissented* 

P.  L.  Spooner^  for  the  bank. 

G.  HoUandj  for  the  appellees. 


■  ••• 


The  State  v.  Magee. 
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Indictment  charging  that  A.,  on,  &c.,  at,  &c.,  with  intent  to  cheat  and  defrtad 
B.,  falsely  and  fraudulently  represented  and  protended  to  him  that  C.  was 
indebted  to  him,  A,,  and  if  he,  B.,  woold  lend  him,  A,,  fiTe  doUan,  C. 
would,  on  demand,  repay  the  same;  that  B.,  beUering  A,*$  ropreaemaiion, 
loaned  A.  fire  doUan;  that  in  truth,  the  representations  were  ftlse,  &&; 
that  C.  was  not  indebted  to  ^.  in  any  snm;  that  B.  demanded  of  C.  the 
sum  loaned,  but  he  refused  to  repay  it.    Held,  bad  on  motion  to  quas^h. 

The  Courts  will  not  giye  the  statute  against  ftdse  pretenses  a  range  so  wide  as 
its  terms  would  seem  to  demand. 

The  pretenses  must  be  made  for  the  purpose  of  inducing  a  person  to  part  with 
his  property;  they  must  be  of  an  existing  fact;  and  they  must  be  such  that 
a  person  of  ordinary  caution  would  gire  them  credit. 


NdwemberM. 


APPEAL  from  the  Delaware  Circuit  Court. 

Davison  Ji^ — Indictment.  The  charge  is,  that  Mag^ee,  on, 
&c.,  at,  &c,  with  intent  to  cheat  and  defraud  one  Samuel 
X  WilliamSj  falsely  represented  and  pretended  to  Williams^ 
that  one  Norman  Blacky  of,  &c.,  was  then  indebted  to  him, 
Moffee,  and  if  he,  Williams,  would  lend  him,  McLgee,  five 
dollars  in  money,  or  in  bank  notes  circulating  as  money, 
that  then  he,  Black,  would,  upon  demand,  repay  the  money 
or  bank  notes,  then  and  there  to  be  loaned  by  Williams  to 
Magee.  And  WtlUams,  believing  firom  the  aforesaid  rep- 
resentations, that  Black  was  so  indebted,  and  would  repay 
him,  Williams,  upon  such  demand,  and  fully  confiding  in, 
and  relying  on  the  representations  so  made,  loaned  to 
Magee  one  five  dollar  bank  note,  then  and  there  current, 
circulating  as  money,  and  of  the  value  of  five  dollars; 
whereas,  in  truth  and  in  fact,  the  representations  so  made, 
&c,  were  false  and  fraudulent;  Black  was  not  indebted  to 
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MageCj  in  any  sum  or  amount  whatever;   and  Williams  ^^r.  Term, 
demanded  of  Black  the  sum  so  loaned,  but  he,  Blacky  then       ^^Q* 
and  there  refused  to  pay,  &c.    And  so  the  jurors,  &c.  Thb  Statb 

The  Court,  upon  the  defendant's  motion,  quashed  the      Maou. 
indictment. 

Are  the  false  pretenses,  alleged  in  the  complaint,  suffi* 
dent  to  mcdce  a  case,  within  the  purview  of  the  statute  ? 
This  is  the  only  question  presented  by  the  record. 

The  statute  says :  "  If  any  person,  with  intent  to  defraud 
another,  shall  designedly,  by  color  of  any  false  token  or 
writing,  or  any  false  pretense,  obtain  the  signature  of  any 
person  to  any  written  instrument,  or  obtain  from  any  per- 
son any  money,  transfer,  note,  bond,  or  receipt,  or  thing  of 
value,  such  person  shall,  upon  conviction  thereof,  be  im- 
prisoned," &c    2  R.  S.  p.  410,  ^  27. 

This  enactment  seems  to  be  broad  enough  to  embrace 
any  and  every  false  representation  made  by  a  party,  by 
means  of  which  he  has  fraudulently  obtained  the  property  of 
another.  It  cannot,  however,  intend  to  have  a  range  so 
wide  as  its  terms  would  seem  to  indicate;  because,  if  it  be 
literally  construed,  breach  of  contract  and  crime  wnll 
scarcely  be  divided  by  an  appreciable  line,  and  acts  which 
have  been  understood  as  creating  mere  civil  liabilities,  will 
be  punished  criminally.  The  pretenses  must  be  of  some  ex- 
isting fact,  made  for  the  purpose  of  inducing  the  prosecutor 
to  part  with  his  property,  and  to  which  a  person  of  ordi- 
nary caution  would  give  credit,  A  pretense,  therefore, 
that  a  party  would  do  an  act  he  did  not  intend  to  do,  is 
not  within  the  statute;  because  it  is  a  mere  promise  for  his 
future  conduct.  Roscoe^s  Grim.  Ev.  465,  et  seq. — 11 
Wend.  557.— 14  id.  547.-3  Hill,  169.— 4  id.  9,  126.-19  , 
Pick.  186.  These  authorities  plainly  show  that  any  rep- 
resentation or  assurance,  in  relation  to  a  future  event,  may 
be  a  promise,  a  covenant,  or  a  warranty,  but  cannot 
amount  to  a  statutory  false  pretense. 

In  the  indictment  before  us,  the  pretense  averred  is  two- 
fold— ^that  Black  was  indebted  to  Magee^  and  would,  upon 
demand,  pay  the  loan.  Now  it  cannot,  with  any  degree  of 
plausibility,  be  assumed  that  Williams^  being  a  person  pf 
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Nov.  Term,   ordinary  caution,  would  have  given  the  credit  solely  apon 

^__ the  pretense  that  Black  was  indebted  to  Magee,  especially 

Guard  as  there  was  no  representation  as  to  the  amount  of  such 
Bi8x.  indebtedness,  nor  of  Black? s  ability  to  pay;  nor  does  it  ap- 
pear that  Williams  knew  that  Black  was  of  such  ability. 
Hence,  the  averment,  to  be  at  all  effective  as  a  pretense, 
must  be  taken  together;  but,  when  so  taken,  it  is  really 
nothing  more  than  a  promise  by  Magee^  that  Blacky  upon 
demand,  would  repay  the  amount  loaned*  And  such 
promise,  relating  to  a  future  event,  cannot  be  held  a  false 
pretense,  within  the  legal  meaning  and  import  of  the 
statute. 

Per  Curiam. — The  judgment  is  affirmed. 
JD.  Nation  and  C,  E.  Shipley ^  for  the  state. 
W.  March  and  T.  J.  Sample^  for  the  appellee. 
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Guard  v.  Risk. 

Suit  for  slander.  The  words  charged  to  hare  been  spoken  were,  "that  he 
[defendant]  conld  proye  that  Lucinda  Risk  [meaning  the  plaintiff]  slept 
with  George  VesiiU  two  nights."  Held,  that  the  words  charged  fomicadoDy 
and  were  actionable  per  se. 

Under  the  R.  S.  of  1852,  the  complaint  in  slander  need  not  allege  that  the 
words  were  published. 

When  words  are  not  actionable  nnless  special  damages  are  alleged,  the  proof 
of  damages  most  be  confined  to  those  laid;  but  where  the  words  are  actioii- 
able  per  se,  actual  damages  are  not  essential  to  the  maintenance  of  the  ao> 
tion;  for  the  law  implies  damages,  and  it  is  for  the  jnry  to  find  their  amount 
from  the  facts  prored,  the  circumstances,  and  the  aggrayation  attending  the 
uttering  of  the  words;  and  the  jury  may  gire  damages  not  only  to  recom- 
pense the  sulTerer,  but  to  punish  the  ofi*ender. 

In  actions  for  unliquidated  damages,  the  jury,  in  consulting  of  their  verdict,   • 
may  agree  that  each  juror  shall  write  on  paper  such  amount  as  he  pleases, 
and  that  the  aggregate  of  these  amounts  shall  be  divided  by  twelve,  wlttHmt 
agreeing  that  the  result  shall  stand  as  their  verdict;  and  afterwards  they 
may  agree  that  the  result  shall  be  returned  as  the  verdict. 

A  party  is  not  entitled  to  a  new  trial  on  the  ground  of  surprise,  occasioned  by 
his  own  witness  giving  testimony  different  from  what  he  expected  him  to 
giTe. 
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Tho  ComtB  seldom  dktoxb  Terdicto  on  the  groimd  that  oompensadon  for  in-    Not.  Term, 
jnzy  to  character  has  been  estimated  by  too  high  a  standard.  1858. 

A  new  trial  will  not  be  granted  in  snch  a  case,  on  the  ground  of  excessire  ' 
damages,  unless  thej  are  so  outrageous  as  to  induce  the  Court  to  belieye 


OUABD 

Y. 

that  the  jnry  acted  from  prejudice,  iMurtiality,  or  corruption.  Bisk. 


APPEAL  from  the  Jefferson  Circuit  Court  K?^i^  ^a 

•"  November  26. 

Davison,  J« — Action  of  slander  by  Lucinda  Risk  against 
WUliam  N,  Otiard.  The  complaint  charges  that  the  de- 
fendant, on,  &c,  at,  &C.,  spoke  the  following  false  and  slan- 
derous words  of  the  plaintiff,  viz.:  "That  he  could  prove 
that  Lucinda  Risk  [meaning  the  plaintiff]  slept  with  George 
Vestill  two  nights ;  and  that  we  all  know  that  she  [mean- 
ing the  plaintiff]  had  the  bad  disorder,  by  the  scales  which 
she  [meaning  the  plaintiff]  had  on  her  face."  Thereby 
meaning  that  she,  the  plaintiff,  had  committed  fornication, 
whereby  she  is  damaged,  &c. 

The  answer  contains — ^1.  A  general  denial ;  2.  The  stat- 
ute of  limitations ;  3.  A  justification. 

Replies  in  denial  of  the  first  and  second  paragraphs. 

The  Issues  were  submitted  to  a  jury,  who  found  for  the 
plaintiff  775  doUars.  Motions  for  a  new  trial,  and  in  arrest, 
overruled,  and  judgment  on  the  verdict. 

The  evidence  being  closed,  the  Court  instructed  the  jury 
"That  the  words  <we  all  know  that  she  had  the  bad  disor- 
der by  the  scales  which  she  had  on  her  face,'  are  not  ac- 
tionable." To  this  ruling  there  was  no  exception ;  hence 
the  class  of  words  to  which  the  instruction  relates  are 
not  in  the  case  before  us.  Are  the  remaining  words,  viz., 
"that  he  could  prove  that  she,  the  plaintiff,  had  slept  with 
Oeorge  Vestill  two  nights,"  actionable?  If  they  are,  they 
must  be  so  per  se  /  because,  in  the  complaint  there  is  no 
averment  of  extrinsic  facts,  or  of  a  colloquium  in  reference 
to  such  facts.  But  it  seems  to  us  that  the  words  them- 
selves sufficiently  impute  the  want  of  chastity  in  the  plain- 
tiff, and  are,  therefore,  actionable  without  the  aid  of  such 
averment  or  such  colloquium.  Shields  v.  Ounninghaniy  1 
Blackf.  86,  is  in  point.  There,  the  words  charged  were 
these:  "Doctor  Eddtf  made  an  appointment  with  Elizas 
belli  Ckmningham  [meaning  the  plaintiff],  scaled  the  walls 
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Not.  Teim,   and  went  to  bed  to  her  at  Mrs.  Reperion^t  hoOBe."     These 
^^°'      words  were  held  actionable.     And  in  the  opinion  given  in 
Guard      the  case,  Judge  Scott  says:     "The  words  laid  in  the  de- 
BisK.       claration  clearly  import  a  charge  of  fornication.    A  phrase- 
ology more  indecent  might  have  been  used ;  but  no  set  of 
words,  however  plain  and  explicit,  would  hare  conyeyed 
the  idea  with  more  certainty,  or  have  been  productive  of  a 
result  more  mischievous  and  fatal  in  its  consequences." 
In  the  case  at  bar,,  the  words  charged  are  equally  clear  and 
effective.     Indeed,  their  import  is  too  obvious  to  admit  of 
any  mistake  as  to  their  meaning. 

But  the  complaint  is  said  to  be  defective,  because  it 
fails  to  allege  that  the  words  were  published.  This  posi- 
tion, anterior  to  the  revision  of  1852,  would  have  been  ten- 
able; but  in  that  revision  there  is  a  statute  which  enacts 
that  in  actions  for  libel  or  slander,  it  shall  be  sufficient  to 
state,  generally,  that  the  defamatory  matter  was  published 
or  spoken  by  the  plaintiff,  and  if  the  allegation  be  denied, 
the  plaintiff  must  prove,  on  the  trial,  the  facts,  showing 
that  the  defamatory  matter  was  published  or  spoken  of 
him.  2  R.  S.  p.  45,  §  86.  Thus,  it  seems,  that  the  plain- 
tiff, in  an  action  for  slander,  may  allege,  generally,  that 
the  slanderous  words  were  spoken  of  himself,  without  any 
averment  as  to  their  publication.  We  are  of  opinion  that 
the  facts  stated  in  the  complaint  are  sufficient  to  consti- 
tute a  cause  of  action.  Consequently  the  motion  in  arrest 
was  correctly  overruled. 

At  the  proper  time,  the  defendant  moved  to  instruct  the 
jury  as  follows : 

^^1.  That  the  plaintiff  can  only  recover  the  actual  dam- 
ages which,  under  the  circumstances,  they  shall  find  she 
has  sustained  in  consequence  of  the  speaking  of  the  words. 

<^2*  That  the  jury  cannot  give  a  verdict  for  smart-money 
beyond  what  they  find  as  the  damages  really  sustained  by 
the  plaintiff,  by  way  of  punishing  the  defendant  solely." 

The  record  says  that  these  instructions  were  refused,  for 
the  reason  that  the  phrase  ^  actual  damages,"  in  the  first, 
and  the  words  ^<  damages  really  sustained,"  in  the  second, 
were  calculated  to  mislead  the  jury.    But  the  Court,  in  its 
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general  charge,  told  the  jury  that  the  answer  in  justifica-  ^o^-  Twm, 
tion  onght  not  to  be  used  in  aggravation,  and  that  they       *^^* 
must  assess  the  damages  in  and  of  all  the  circumstanees      Ouabp 
proved.  Bwk. 

The  instructions  moved  by  the  defendant  were,  for  the 
reasons  given  by  the  Court,  properly  refused*  When  words 
are  not  actionable  unless  special  damages  are  alleged,  the 
proof  of  damages  must  be  confined  to  those  laid  in  the 
com|daint;  but  where,  as  in  this  case,  the  words  are  ac- 
tionable, actual  damages  are  not  essential  to  the  mainten- 
ance of  the  action :  the  law  implies  damages,  the  extent 
of  which  is  to  be  judged  by  the  jury  from  the  facts  proved, 
the  circumstances,  and  the  aggravation  attending  the  ut- 
tering of  the  slanderous  words.  1  Stark,  on  Slander,  PreL 
Dis.  26w— 10  Johns.  281.  And  in  Taber  v.  HtOsonj  5  Ind. 
B.  322,  this  Court  has  plainly  recognized  the  doctrine,  that 
where  a  defendant  is  sued  for  a  tort  not  the  subject  of 
cdminal  jurisdiction,  the  jury  may  give  damages  not  only 
to  recompense  the  sufferer,  but  to  punish  the  offender.  See 
3  Johns.  67. 

In  support  of  the  motion  for  a  new  trial,  it  was  shown 
by  affidavit  that,  after  the  jury  had  retired  to  their  room  to 
consult  of  their  verdict,  "it  was  proposed  by  one  of  them 
that  each  juror  should  put  down  on  paper  such  amount  as 
he  pleased,  and  divide  the  aggregate  amount  by  twelve. 
All  the  jurors  acceded  to  the  proposition,  though  there 
was  no  agreement  or  understanding  among  them  that  the 
result  of  the  figures  should  stand  as  the  verdict.  And  the 
jurors  having  proceeded  in  accordance  vntit  the  proposal, 
and  the  result  being  announced,  it  was  by  them  agreed 
that  that  result  should  be  their  finding  in  the  case,  and  the 
verdict  was  returned  accordingly. 

In  this,  we  perceive  no  misconduct  of  the  jury.  The 
law  is  well  settled,  that,  in  actions  for  unliquidated  dam- 
ages, the  jury  may  adopt  the  process  resorted  to  in  this 
case  to  obtain  a  medium  sum  to  be  submitted  for  a  ver- 
dict. Dunn  V.  HtMj  8  Blackf.  32. — Dorr  v.  JPenno,  12 
Pick.  Sm.—GHnneU  v.  PhiUips^  1  Mass.  R.  G30,— Harvey 
▼.  Bickett,  15  Johns.  87. 
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Not.  Term,  Another  ground  relied  upon  by  the  defendant  is,  that, 
^^°'  during  the  trial  he  was  taken  by  surprise  by  the  testimony 
Guard  of  a  witness*  In  relation  to  this  point,  the  defendant 
Risk.  made  his  affidavit,  alleging  that  one  George  VestiU,  prior 
to  the  trial,  had  told  one  WiUiam  HcM  and  one  Jamei 
Black  that  he,  Vestillj  had  been  in  bed  with  the  plaintiff 
and  that  he,  defendant,  having  been  informed  of  VesHW$ 
statement,  caused  the  defense  justifying  the  words  charged 
to  be  pleaded,  and  also  caused  VestUl  to  be  summoned 
as  a  witness.  But  that  said  witness,  being  called  by  the 
defendant,  testified  that  he  never  was  in  bed  with  the 
plaintiff,  never  had  illicit  intercourse  with  her,  and  never 
saw  any  improper  conduct  on  her  part.  Affiant  further 
says,  that  he  was  taken  by  surprise  by  VesHlTs  testimony, 
because  he  fully  expected  that  his  evidence  would  have 
tended  to  prove  the  facts  stated  in  the  defense.  And  he, 
affiant,  has  been  informed  by  his  counsel,  and  believes, 
that,  under  the  circumstances,  his  case  was  materially  pre- 
judiced "by  the  witness  testifying  as  he  did." 

The  facts  thus  stated  afford  no  reason  for  a  new  trial 
Indeed,  this  Court  has  expressly  decided  that  a  party  is 
not  entitled  to  a  new  trial  on  the  ground  of  surprise  occa- 
sioned by  a  witness  whom  he  called  giving  different  evi- 
dence from  that  which  he  expected  him  to  give.  Graeter 
V.  Fowler^  7  Blackf.  554.  See,  also,  Hewlett  v.  Oruchley, 
6  Taunt.  277.  Nor  do  we  perceive  how  the  answer  in 
justification,  or  the  attempt  to  prove  it,  could  have  preju- 
diced the  defendant's  case;  because  the  jury  were  dis- 
tinctly charged  that  that  defense  ought  not  to  be  used 
in  aggravation  of  damages. 

Again,  it  is  insisted  that  the  damages  are  excessive. 
Courts  seldom  disturb  verdicts  on  the  score  that  compen- 
sation for  an  injury  to  character  has  been  estimated  by 
too  high  a  standard.  And  a  new  trial  will  not  be  granted 
on  the  ground  of  excessive  damages,  unless  they  are  so 
outrageous  as  to  induce  the  Court  to  believe  that  the  jury 
must  have  acted  from  prejudice,  partiality,  or  curruptioo. 
2  Stark,  on  Slander,  ip5,  and  cases  there  cited.  But  in 
the  record  before  us,  we  see  nothing  to  induce  the  concin- 
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eion  that  the  jury  have  even  misjudged  on  the  subject  of  ^o^-  Term, 
damages.  •'^^°' 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent       Hiatt 
damages  and  costs.  Houqb. 

C  E*  Walker  and  JET.  W.  Harrington,  for  the  appellant. 


Hi  ATT  v.  Hough,  Administrator. 

Suit  upon  a  promissory  note.  Answer,  ihe  statute  of  limitations.  Reply, 
that  the  maker  of  the  note  died  within  the  twenty  years.  Edd,  that  the 
reply  was  insufficient;  that  to  defeat  the  bar,  the  pleader  should  haye  added 
that  the  suit  was  brought  within  eighteen  months  from  the  maker's  death. 

APPEAL  from  the  Wayne  Court  of  Common  Pleas.     ^!p^^^ 

Perkins,  J. — Suit  upon  a  note.  Answer,  the  statute  of 
limitations  of  twenty  years. 

Reply,  that  Oreen,  the  maker  of  the  note,  died  within 
twenty  years  after  the  making  of  the  note. 

Demurrer  to  the  reply,  as  not  being  sufficient  in  law,  &c. 
Demurrer  sustained,  exception  taken,  and  judgment  for 
the  defendant. 

The  correctness  of  the  decision  depends  upon  the  con- 
struction of  the  statute  of  limitations. 

That  statute  makes  twenty  years  a  bar  to  an  action  on  a 
note.  2  R.  S.  p.  76.  This  is  the  general  rule.  Section 
217,  p.  77,  of  the  same  statute  enacts  this  exception : 

^  If  any  person  entitled  to  bring,  or  liable  to  any  action, 
shall  die  before  the  expiration  of  the  time  limited  for  the 
action,  the  cause  of  action  shall  survive  to  or  against  his 
representatives,  and  may  be  brought  at  any  time,  after  the 
expiration  of  the  time  limited,  within  eighteen  months  after 
the  death  of  such  person." 

By  this  exception,  an  action  may  be  brought  on  a  note, 
where  either  party  to  it  has  died,  just  as  long  aftier  the  ex- 
piration of  twenty  years  as   eighteen  months  from  the 
death  of  such  person  would  extend. 
Vol.  XI^ll 
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T. 
CUVTOV. 


Not.  Term,  In  this  case  the  answer  shows  that  the  suit  was  insti- 
^^^^^  tnted  afler  the  lapse  of  twenty  years,  and  presents  aprtma 
PxmrivaTON  facie  bar. 

The  reply  avers  that  the  maker  of  the  note  died  within 
the  twenty  years;  bat  that  fact  alone  did  not  bring  the 
case  within  this  exception;  for  he  may  have  died  \dthin 
ten  or  eighteen  years  from  the  making  of  the  note,  so  that 
eighteen  months  from  the  death  might  have  elapsed  before 
the  expiration  of  the  twenty  years.  The  reply  should  have 
averred,  to  have  been  any  answer  to  the  bar  set  up,  that 
the  maker  died  within  the  twenty  years,  and  that  the  suit 
was  brought  within  eighteen  months  from  his  death. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

X  B.  Julian,  for  the  appellant. 

O,  W.  Julianj  for  the  appellee. 


■      *»■!    » 


Pennington  v.  Clifton  and  Another. 

Wbere  a  def>tor  is  entitled  to  the  conTeyaaoe  of  the  legal  title  to  land,  bat  ab- 
stains from  securing  it,  under. an  agieement  witli  the  pexaon  in  posaession, 
that  it  should  remain  with  him,  in  order  that  it  maj  not  he  subjected  to  the 
payment  of  existing  debts  of  the  equitable  owner,  the  land  majr  be  regaided 
as  conveyed  with  intent  to  defraud,  and  hence,  as  subject  to  execution  under 
i  S86,  S  R.  8.  p.  154. 

In  such  case,  the  creditor  may  proceed  to  settle  the  title  before  lery  and  sak; 
but  he  may  elect  to  sell  first,  and  let  the  purchaser  perfect  the  title. 

A  person  having  a  right  to  damages  for  a  tort,  is  a  creditor,  within  the  statute 
against  fraudulent  conveyances. 

A  Tolontary  and  colorable  conveyance,  accompanied  in  law  by  Ae  prasomp- 
tion  of  a  secret  trust  for  the  grantor,  made  for  the  purpose  of  defrauding 
present  creditors,  is  void,  also,  against  subsequent  creditors;  for  such  a  fraud 
is  a  continuing  one. 


APPEAL  from  the  Hendricks  Circuit  Court. 

Perkins,  J^ — Suit  to  quiet  title  of  real  estate.  Com- 
plaint demurred  to,  demurrer  sustained,  and  suit  dismissed. 

Abel  Penmngion  filed  his  complaint  in  the  Hendricks 
Circuit  Court,  alleging  that  on  the  7th  day  of  Aprilj  1854, 
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one  Aartm  TaJhee  obtained  a  jadgment  in  the  Ai^nam  Nor.  Tenn, 
Ciiciiit  Court,  in  the  state  of  JfMfiana,  against  Andrew      ^^^ 
OxJUm  and  Stephen  Elswickj  for  500  dollars  and  costs  I'nniiireTov 
taxed  at  31  dollars,  80  cents;  that  by  yirtae  of  an  execu-     Cunoir. 
tioQ  on  said  jadgment,  the  sheriff  of  Hendricks  county 
sold  the  tract  of  land  described  in  the  complaint,  as  the 
property  of  said  Andrew  Cliftony  said  Abel  Penning^tan 
becoming  the  purchaser  at  667  dollars. 

The  plaintiff  further  alleges  that  on  the  15th  of  Jamiarp^ 
1852,  one  Jeremiah  Fleece  instituted  a  suit  in  the  Hendricks 
Circoit  Court  against  said  Andrew  ClifUmy  to  recover  a 
large  sum  of  money,  to-wit,  as  damages  for  a  tort,  com- 
mitted by  him,  &c.,  and  that  on  the  10th  of  March  follow* 
ing,  said  Andrew^  to  defraud  said  Fleece  out  of  any  judg- 
ment  he  might  recover,  and  to  defraud  his  creditors  gene* 
rally,  conveyed,  without  consideration,  the  land  in  question 
to  one  John  CK/tanj  in  secret  trust  for  him,  the  grantor; 
that  afterwards  said  suit  of  Fleece  was  compromised  and 
Battled;  that  afterwards,  John  Clifton^  by  the  direction  of 
AsidreWj  conveyed  the  land  named  to  one  John  SUwart^ 
since  deceased;  that  SUwart  subsequently  conveyed  the 
same  back  to  John  Clifton;  that  these  conveyances  were 
without  consideration,  and  a  part  of  the  scheme  to  render 
the  original  fraud  of  Andrew  Clifton  effective;  and  that 
said  Johny  at  the  time  of  the  sheriff's  sale,  still  held  the 
land  by  the  consent  of  Andrewy  instead  of  conveying  it 
back  to  him  according  to  previous  agreement,  for  the  pur- 
pose of  defrauding  said  Talbee  out  of  the  judgment  he 
had  subsequentiy  obtained,  as  heretofore  recited,  against 
said  Andrew. 

« 

It  is  inferable  ham  the  complaint,  that  Andrew  had  no 
other  property.  Pemdngton  prays  to  have  the  title  of  John^ 
to  the  land  in  question,  declared  void,  and  bis  own  quieted 
as  valid. 

We  think  the  fSeusts  stated  in  the  complaint  show  that 
John  CKflony  at  the  time  of  the  sheriff's  sale,  held  the  legal 
title  to  the  land  in  dispute  without  considemtion,  and 
onder  an  agreement  with  Andrew^  made  for  the  purpose 
of  defrauding  creditors.    Where  a  debtor  is  entitied  to  the 
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Not.  Term,   conveyance  of  the  legal  title  to  land,  but  abstains  from  le- 

^^^*      ceiving  it,  under  an  agreement  with  the  person  in  posses- 

PxmmoTOH  sion  of  it,  that  it  shall  remain  in  him,  in  order  that  it  may 

CunoN.     not  be  made  subject  to  the  payment  of  existing  debts  of 

the  equitable  owner,  we  think  the  land  may  be  regarded  as 

conveyed  with  intent  to  defraud,  and  hence,  to  be  subject 

to  execution  under  the  clause  of  §  526,  2  R.  8.  p.  154^ 

which  enacts  that  ^Mands  fraudulently  conveyed  with  in* 

tent  to  delay  or  defraud  creditors,"  and  probably,  also, 

under  that  clause  which  enacts  that  lands,  and  any  estate, 

or  interest  therein,  holden  by  any  one  in  trust  for,  or  to  the 

use  of  another,  shall  be  so  subject     We  think  the  case 

falls  within  Tevis  v.  Doe^  3  Ind.  R.  129. 

Such  being  the  case,  the  creditor  might  have  proceeded 
to  settle  the  title  before  levy  and  sale;  but  he  had  his  elec* 
tion  to  sell  first,  and  let  the  purchaser  take  the  legal  pro- 
ceedings to  perfect  the  title  if  he  preferred  to  do  so.  ScoU 
V.  Purcell,  7  Blackf.  66. 

A  person  having  a  right  to  damages  for  a  tort,  is  a  cred- 
itor, within  our  statute  against  fraudulent  conveyances. 
1  R.  S.  p.  302,  §  17«— 1  Ind.  R.  236.— Rogers  v.  Evans^  3 
id.  574. 

Counsel,  in  support  of  the  decision  of  the  Court  belovr, 
uige,  that  at  the  time  Andrew  conveyed  the  land  in  ques- 
tion to  John  Clifton^  he  was  not  the  debtor  of  TalbeCj  to 
give  effect  to  whose  judgment  this  suit  was  instituted; 
that  he  was,  therefore,  a  subsequent  creditor,  and  could 
not,  nor  can  Pennington  holding  under  him,  be  allowed  to 
avail  himself  of  the  prior  fraud  in  the  conveyance.  See 
Lynch  v.  Raleigh,  3  Ind.  R.  273;  also,  1  id.  378. 

This  case  does  not  involve  that  principle ;  for,  as  we  have 
seen,  after  the  claim  of  Fleece,  to  avoid  the  paymefft  of 
which  the  conveyance  was  originally  made,  was  settled, 
Andrew  Clifton,  the  debtor  and  fraudulent  grantor,  still 
procured  John  CHfton,  the  fraudulent  grantee,  to  retain  the 
title  for  the  purpose  of  defrauding  TaJbee.  We  hold,  there- 
fore,  that  he  stood,  as  to  Talbee^  in  the  light  of  a  grantor 
to  defraud  existing  creditors. 

But  the  proposition  of  counsel  cannot  be  admitted  to  be, 


•  <■  » 


Ferry  v.  Parks  and  Another. 

Bait  against  A .  as  drawer  and  indoner,  and  B.  as  indorser  of  a  bill  of  exchange, 
and  also  for  property  sold  and  deliyered^  &c.  The  complaint  contained  six 
paragraphs — the  first  four  upon  the  bill,  and  the  fifkh  and  sixth  charged  them 
jointly  for  goods,  &c.  The  first,  third,  and  fourth  paragraphs  charged  A. 
aa  drawer  and  indoner,  and  B.  as  indorser;  the  second,  charged  them  as 
joint  indorsers.  A,  was  definilted.  B,  answered  in  six  paragraphs — 1,  a 
general  denial;  2  and  4,  as  to  the  first  four  paragraphs  of  the  complaint, 
that  the  signature  of  the  defendant  was  obtained  by  fiiind,  and  without 
consideration;  3  and  6,  that  said  signature  was  obtained  without  oonsidera- 
tion ;  6,  as  to  the  fifUi  and  sixth  paragraphs  of  the  complaint,  that  B,  was 
not  indebted,  &c.;  that  A,  on,  &c.,  at,  &c.,  fnUy  accounted  with  the  plaintiffs 
and  found  due  them  5,000  dollars,  for  which  said  A,  drew  the  bill  of  exchange 
sued  on,  which  was  accepted  by  the  drawer,  and  upon  request  of  the  plaiU' 
lifi  was  Indorsed  by  him  to  them  in  foil  satisfiustion,  Ac    Beply  by  way  of 
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in  its  fall  extent,  correct,  for  the  authorities  are  numerous  ^<^'  Term, 
that  a  voluntary  and  colorable  conveyance,  which  is  accom-      ^^^' 
panied  in  law  by  the  presumption  of  a  secret  trust  for  the      Fbbbt 
grantor,  made  ''for  the  purpose  of  defrauding  present  cred- 
itors, is  void,  also,  against  subsequent  creditors,  because 
such  a  fraud  is  a  continuing  one."     Many  authorities  go 
farther  than  this.     See  them  very  well  reviewed  in  1  H. 
and  W.'s  Leading  Cases,  3d  ed.,  top  p.  71.    See,  also,  Whit' 
fnan  v.  Woodward,  28  Maine  R.  392;  IB.  S.  pp.  302,503; 
Barton  v.  Bryant^  2  Ind.  B.  189. 

Per  Ouriam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  leave  to  amend* 

C.  Q  Nave  and  X  Witherow^  for  the  appellant  (1). 

J.  &  Miller,  H.  C.  Newcomb,  J.  &  Harvey,  and  J.  &  Tar^ 
kingion,  for  the  appellees  (2). 

(1)  Connael  for  the  appellant  cited  2  Bonr.  Inst,  c  2,  pp.  S23, 224;  1  R.  S. 
p.  303,  H  12,  17;  2  id,  pp.  l&S,  154,  f  526;  Jeniaon  y.  Graves,  2  Blackf.  440; 
1  R.  S.  p.  503,  f  7;  Bead  ▼.  Livinggton,  3  Johns.  Ch.  481. 

(9)  Connsel  for  the  appellees  cited  Findley  y.  Cooie^y  1  Blackf.  262 ;  Drink- 
water  y.  Drinhcaier,  4  Mass.  B.  354;  1  Story's  Eq.  Juris.  399;  Doe  y.  Roberta, 
S  Barn,  and  Aid.  367;  Laney  y.  Lan^,  2  Ind.  B.  196;  1  B.  S.  p.  299,  §  1. 
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general  denial.  To  suBtain  the  issnes  thus  formed,  B.  offered  A.  Mm  wH- 
nofls,  bat  the  plaintiffs  objected  because  said  A,  was  a  partj,  and  inter- 
ested, &c.  The  Court  below  decided  that  A.  oonld  not  testify  generally  in 
the  case.  B,  then  said  he  would  propose  certain  points  upon  which  he  de- 
sired to  examine  A.,  but  he  did  not  do  so.    Held,  that  there  was  no  error. 

APPEAL  from  the  Jefferson  Circuit  Court 

Hanna,  J. — This  was  a  suit  by  Parks  and  BUe  against 
White  and  Ferry,  White  as  drawer  and  indorser,  and 
Ferry  as  iudorser  of  a  bill  of  exchange;  and  also  against 
them  for  property  sold  and  delivered,  &c. 

The  only  question  insisted  upon  in  the  brief  of  the  ap- 
pellant, is,  as  to  whether  the  ruling  of  the  Court  in  refus- 
ing certain  evidence,  was  correct 

To  determine  this  question,  it  is  proper  to  look  to  the 
issues. 

There  were  six  paragraphs  in  the  complaint  The  first, 
second,  third,  and  fourth,  were  upon  a  bill  of  exchange. 
The  first,  third,  and  fourth  paragraphs  attempted  simply 
to  charge  White  as  drawer  and  indorser,  and  Ferry  as  in- 
dorser of  the  bill.  The  second  charged  them  as  joint  in- 
dorsers  thereof.  The  fifth  and  sixth  attempted  to  charge 
them  jointly  as  upon  common  counts  for  goods,  &c. 

White  was  defaulted,  and  Ferry  answered  in  six  para- 
graphs— ^first,  a  general  denial;  second  and  fourth,  as  to 
the  first  four  paragraphs  of  the  complaint,  that  the  sig- 
nature of  said  defendant  was  obtained  by  fraud  and  with- 
out consideration;  third  and  fifth,  that  said  signature  was 
obtained  without  consideration;  sixth,  as  to  the  fifth  and 
sixth  paragraphs  of  the  complaint,  that  said  defendant, 
Ferry,  is  not  indebted,  &c.;  that  said  White,  on,  &c.,  at, 
&c.,  fully  accounted  with  said  plaintiffs,  and  found  due  to 
them  the  sum  of  5,000  dollars,  for  which  said  White  drew 
the  bill  of  exchtnge  sued  on,  which  was  then,  fee,  accepted 
by  Baker  Sf  Brother,  upon  whom  it  was  drawn,  and  upon 
request  of  plaintifis,  was  indorsed  by  him  to  them  in  fuU 
satisfaction,  &c.,  of  all  sums  in  said  fifth  and  sixth  para- 
graphs mentioned,  and  that  the  same  was  accepted,  &c. 

Reply,  by  way  of  general  denial 

_  • 

The  bill  of  exceptions  states  that  *<said  defendant,  Ferry ^ 
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further  to  sustain  the  issaes  on  his  part  herein  to  be  proven,  ^^^'  T< 
produced  Dtwid  Whiie^  the  other  defendant,  and  offered  to      ^00^* 
prove  the  issues  aforesaid  by  him;  but  to  the  introduction      Fbbbt 
of  the  said  White  as  a  witness  herein,  said  plaintiffs  ob«      PAns. 
jected — 1.  Because  said  White  is  a  party,  &c.    2.  Because 
he  is  interested  in  the  result  of  this  suit.     Which  objection 
was  sustained,  &c.     The  Court  decided  that  White  could 
not  testify  generally  in  the  case.     The  defendant,  Fertyj 
then  said  he  would  propose  certain  points  upon  which  he 
would  ask  to  examine  said  White^  but  did  not  do  so;  and 
the  Court  did  not  decide  that  White  could  be  a  witness  to 
no  point  or  points  in  the  case,  but  only  that  he  could  not 
be  a  witness  generally." 

There  was  a  verdict  for  the  plaintifib  for  5,026  doUaxs. 
It  is  insisted  by  the  appellants  that  under  our  statute  (2 
R.  S.  §§  20,  41,  302,  369,  of  the  practice  act),  '<a  party  to 
the  record  may,  in  all  cases,  that  being  the  only  objection, 
be  a  witness  for  his  co-defendant.'' 

The  appellees  "concede  that  under  our  code,  White  was 
a  competent  witness  for  his  co-defendant,  as  to  the  issues 
made  upon  either  the  first,  third,  or  fourth  paragraph;  but 
contend  that  as  to  the  issues  made  upon  the  second,  fifth, 
and  sixth  paragraphs,  he  was  incompetent"  And  they 
further  contend  that  even  if  he  was  improperly  excluded 
from  testifying  upon  the  issues  in  reference  to  which  he 
was  a  competent  witness,  the  verdict  and  judgment  for 
the  plaintifis,  are  not  upon  those  paragraphs,  and  therefore 
should  not  be  disturbed. 

The  bill  was  dated  December  31, 1855,  payable  at  New 
York,  at  seventy-five  days,  &c.  The  verdict  was  found, 
October  4, 1856.  The  bill  and  its  interest,  therefore,  was, 
up  to  that  date,  5,162  dollars,  50  cents;  and  5  per  cent 
thereon,  as  damages,  would  have  been  250  dollars  more. 
The  evidence  of  McKernan^  the  cashier  and  bookkeeper 
of  WhitCy  was,  that  the  bill  sued  on  was  for  a  balance  of 
4,868  dollars,  34  cents,  due  plaintiffs  at  that  date  on  hogs. 

The  amount  of  the  verdict  is  even  less  than  that  sum 
with  interest  from  that  date  to  the  day  of  finding,  &c;  but 
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Not.  Tenn,  if  that  snm  was  to  be  consideTed  as  not  due  until  the  end  of 
1^^*  the  seventy-five  days,  then  the  interest  thereon  would  make 
Fbrbt  about  the  amount  of  the  verdict.  It  is  manifest  that  the 
Pakks.  finding  of  the  jury  was  based  upon  that  erroneous  assump- 
tion, and  was  upon  the  fifth  and  sixth  paragraphs;  but  that 
error  was  favorable  to  the  appellant,  and  he  cannot  com- 
plain of  it. 

As  the  testimony  of  White  could  not  have  been  received 
upon  the  issues  made  upon  those  two  paragraphs,  we  are 
inclined  to  the  opinion  that  even  if  the  Court  erred  in  the 
ruling,  under  the  circumstances,  it  should  not  reverse  the 
judgment.  But  we  are  further  of  the  opinion  that  the  rul- 
ing of  the  Court  was,  in  effect,  a  decision  in  favor  of  the 
admission  of  the  testimony  of  White^  upon  the  issues  in 
reference  to  which  he  was  a  competent  witness,  and  was, 
therefore,  correct.  He  was  not  competent  to  sustain  the 
issues  generally,  upon  the  part  of  Ferry^  and  when  offered 
for  that  purpose,  was  correctly  excluded  if  that  was  the 
only  ground  or  condition  upon  which  the  defendant  would 
introduce  him. 

It  is  insisted  that  he  ought  to  have  been  admitted  gene- 
rally, and  that  the  proper  time  to  exclude  his  testimony 
would  have  been  when  an  improper  question  was  asked. 

This  position  may  or  may  not,  in  practice,  be  correct, 
where  it  is  not  avowed  for  what  purpose  the  witness  is 
offered — ^that  point  is  not  before  us;  but  when  the  Court 
is  notified  in  advance,  that  a  witness  is  offered  both  for  a 
legal  and  an  illegal  purpose,  we  do  not  see  any  impropriety 
in  the  Court  deciding  that  he  may  be  admitted  for  the  one 
and  not  for  the  other.  This  certainly  does  not  divest  the 
party  of  the  right  to  introduce  him  upon  the  issues  upon 
which  his  evidence  should  be  received,  and  would  rather 
have  a  tendency,  in  our  judgment,  to  shorten  and  facilitate 
the  investigation  of  questions  of  fact. 

Per  Curiam — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

J.  W.  Chapman^  J.  B,  Meriwether^  and  H,  O^Nealj  for 
the  appellant  (1). 

C.E.  Walker  and  A.  W,  HendrickSjtoT the  appellees  (2). 
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(1)  Coaiuel  for  liie  tqipeHaiit  made  the  following  ngmtkeat :  Not.  Term, 

The  real  issae  upon  which  the  merits  of  the  case  depended  below  was,  did  1858. 
Park  and  Bite  receiye  the  bill  drawn  by  White,  and  accepted  bj  Baker  4r  Bro' ' 
tker,  in  full  payment  of  the  Indebtedness  of  Whiie  and  Ferry  to  them,  and 
tfterwards  procnre  the  indorsement  of  Fwrryf  The  principle  is  so  well  estab- 
lished that  a  preeadsting  debt  may  be  discfaaigcd  by  the  receiying,  for  that  pmv 
pose,  by  the  creditor,  of  the  promissory  note  of  third  persons,  that  it  need  hardly 
be  adyerted  to.  Nod  y.  Murray ^  1  Daer,  386. — Bangor  y.  Warren,  84  Maine 
B. 334.— OmiUm^  y.  Kmg,  Barb.  (S.  C.)  d72.--JFV0}c&  y.  Price,  24  Pick.  18. 

White  was  defaulted,  and  Ferry  offered  him  as  a  witness,  and  his  ezclnsion 
by  the  Court  is  the  only  error  now  complained  of.  White  was  the  co-defend- 
ant of  Ferry,  and  npon  the  ground  that  he  was  a  party  to  the  record,  and 
interested,  ho  was  excluded.  A  witness  is  not  necessarily  excluded  on  either 
ground  under  our  present  practice.  2  R.  8.  SS  SO,  41, 802, 369,  of  the  prac- 
tice act  By  these  proyisions  of  the  statute,  the  Court  will  percetye  that  a 
party  to  tiie  record  may,  in  all  cases,  that  being  the  only  objection,  be  a  wit- 
ness for  bis  co-defendant;  and  by  the  same  proyisions  a  party  in  actual  inte- 
rest, is,  in  many  cases,  equally  competent.  The  rule  is,  where  the  suit  is 
ended  as  to  one  of  several  defendants,  by  default  or  otherwise,  his  own  fiate  at 
all  erents  being  certain,  he  Is  a  competent  witness  for  the  rest.  1  Gieenl.  £y. 
355, 856.  The  exception  to  the  rule  is,  where  the  witness  has  a  direct  interest 
m  the  eyent  of  the  suit  as  to  his  co-defendant. — Ibid.  The  interest  must  not 
only  be  direct,  bat  it  mnst  be  beneficial  to  him  and  not  advene. 

If  the  competency  of  White  be  tested  by  these  principles,  how  does  the 
matter  stand  with  him  ?  He  had  been  defaulted,  and  by  suffering  it  he  admit- 
ted his  liability  to  the  extent  of  the  plaintiff's  demand.  If  Ferry  was  to  be 
inyolvcd  with  him  in  the  judgment  which  was  about  to  be  rendered  against 
him,  then  WhiUfs  liability,  keeping  in  yiew  the  law  of  contribution,  would  be 
diminished  one-half.  White's  interest  was  durectly  adverse  to  Ferry's,  Beason, 
therefore,  as  well  as  the  rules  of  law,  sanctions  the  competency  of  the  excluded 
witness. 

If  these  general  prindples  should  be  belieyed  by  the  Court  to  be  too  broad 
in  a  case  like  this,  still,  under  section  802,  the  witness  wae  competent.  It  was 
held  in  Wood  y.  Ckihen,  6  Ind.  R.  455,  that  a  co-defendant  may  be  made  a  wit- 
ness; but  to  what  extent  he  is  to  testify  is  not  decided.  The  section  of  the 
New  York  code  on  this  subject  is  similar  to  ours;  and  their  Courts  have  inva- 
riably held  the  doctrine  we  insist  upon.  In  the  leading  case  of  Beal  y.  Finch, 
1  Keman,  128,  the  learned  judge  lays  down  the  rule,  that  a  co^efbndant 
"is  a  competent  witness  in  all  cases  where  jointly  sued,  but  only  as  to  certain 
matters."  Again^"In  all  actions  a  defendant  is  a  competent  witness  for  his 
co-deibndvit.  His  admissibility  as  a  witness  cannot  be  questioned,  but  he  is 
restricted  as  to  the  subject-matter  of  his  examination." — Ibid.  There  are 
many  other  decisions  in  the  New  York  reports  to  the  same  effoct,  but  we  refer 
the  Court  especially  to  the  cases  of  Gardner  y.  Finley,  19  Barb.  817,  and 
King  y.  Lowry,  20  Barb.  538.  See,  also,  Voorhies'  New  York  Code,  ^  397, 
pp.  539,  540,  and  cases  there  cited.  So  it  seems  that  the  restriction  is  not 
npon  the  witness  as  co-defendant  in  any  case,  bnt  applies  only  to  the  character 
of  the  testimony  which  he  is  about  to  deliver.  Here  is  the  point  where  the 
objection  is  to  be  interposed.    He  is  not  to  be  exclnded  from  the  witness-stand 
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Not.  Term,    as  incompetent  for  anytliing  that  appears  on  the  record ;  but  his  tastimonj  ii 
1858.       to  ^  excluded  as  inoompetent  when  it  shall  appear  to  be  so. 

— — The  ^pellees  say,  as  to  three  paragraphs  White  was  competent,  and  as  to 

^'^  three  he  was  not ;  and  fix>m  this  tliey  aigne  that  Feny  should  hare  designated 
Pabxb.  ^  snbject-matter  abont  which  he  intended  to  examine  him  before  he  oonld  be 
admitted  to  the  witness^tand  at  all.  If  this  reasoning  is  sound,  then  die 
leading  object  of  the  provision  in  section  302  is  entirely  defeated,  and  the  sec- 
tion itself  is  a  dead  letter.  For  example :  A.  and  B,  execute  a  joint  and  sev- 
eral promissory  note,  the  one  as  surety  for  the  other,  npon  which  the  payee 
sues.  But  he  reflects  that  under  the  statute  either  may  be  a  witness  for  the 
other,  which  must  be  avoided,  and  he  craftily  adds  a  parsgraph  for  goods  sold 
and  delivered,  and  thereby  defeats  both  his  adversaries  and  the  law.  Such  a 
oonstmction  would  bo  immoral  and  unsound. 

(2^  Counsel  for  the  appellees,  upon  the  point  relied  npon  by  oounad  for  the 
appellants,  argued  as  follows : 

The  first,  third,  and  fourth  paragraphs  of  the  complaint  seek  to  cfaaige  Ae 
defendants,  Whiu  and  Feny,  as  snccessive  indorsers  of  the  bill  of  exchange 
therein  mentioned.  The  second  parsgraph  seeks  to  charge  tiicm  as  joint  in- 
dorsers, while  the  fifth  and  sixth  paragraphs  seek  to  charge  them  as  jointly 
indebted  for  hogs  sold  and  delivered,  money  paid,  &e. 

We  will  here  concede  that,  under  our  code.  White  was  a  competent  witneas 
for  his  co-deiisndant  as  to  the  issues  made  upon  either  the  first,  third,  or  fonrtii 
paragraphs.  But  we  contend  that  as  to  the  issues  made  upon  the  second,  fifth, 
and  sixth  paragraphs,  he  was  inoompetent.  Section  303  of  the  oode.  As  to 
these  three  paragraphs.  White  was  jointly  interested  and  liable  with  his  co- 
defendant,  and  a  joint  judgment  only  could  be  rendered  against  them.  It 
will  not  be  questioned  that  before  the  code  came  in  force  the  plaintiflfs  below, 
under  any  of  the  paragraphs  of  the  complaint,  must  have  recovered  against 
all  or  none  of  the  defendants,  since  no  matter  of  mere  personal  dischaige  sndi 
as  infency  or  bankruptcy  was  pleaded.  The  only  portions  of  the  code  that 
occur  to  us,  altering  the  law  as  it  stood  before,  are  \\  20,  41  (danse  3),  and 
369.  All  these  sections  contemplate  a  several  liability.  Ko  part  of  die  code 
chan^  the  common-law  rule  respecting  recoveiy  upon  a  joint  liability.  The 
New  York  oode  is  substantially  like  ours  in  this  respect,  and  has  received  the 
oonstmction  we  contend  for.  Mernfield  v.  Coole^,  4  Pr.  B.  272. — FSJiertom  v. 
Taybr,  6  id.  259.  As  to  these  paragraphs,  then.  White  could  have  given  no 
testimony  tending  to  disdiarge  Ferry ^  that  would  not  have  benefited  himsdf. 
If  Ferry  had  succeeded  in  his  defense,  no  judgment  could  have  been  rendered 
against  White  on  tiiese  paragraphs:  The  feet  that  Whiu  had  already  made 
default  did  not  alter  the  case.    Kinoaid  v.  PnreeU,  1  Ind  B.  324. 

White,  then,  was  not  competent  as  to  either  of  these  paragraphs,  under  sec- 
tion 302. 

Then,  as  to  three  paragraphs.  White  was  a  competent  witness,  and  as  to 
three  others  he  was  not.  His  co-defendant,  Ferry,  ofibred  him  as  a  witness 
generally  npon  all  the  issues.  He  ofiered,  in  the  language  of  the  bill  of  ex- 
ceptions, "to  prove  the  issues  aforesaid  by  him."  The  plaintiffs  below  ob- 
jected because  White  was  a  party  and  because  he  vras  interested.  He  was 
offered  for  too  much.  The  opposite  party  objected.  The  Court  decided  that 
he  could  not  be  a  witness  generally  and  to  the  extent  for  which  he  was  ofiered. 
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and  it  decided  nofbing  more.    The  defendaat  below  was,  in  cfltect,  required  to    Nor.  Term, 
speeilj  the  points  to  which  it  was  proposed  to  examine  TFAtSee— at  least  he        1858. 

agreed  to  do  so,  hot  failed  to  do  it.    We  tliink  no  question  npon  this  part  of 

the  i«co(d  is  re.erT«d.    UnderAe  circiimstMicei,  Ferry  wm  botmd  to  rtate   ^^^^  ^- 
what  lie  proposed  to  prove  hj  Wkiie,  and  White  should  not  hare  been  allowed     Coxpajit 
to  testify  ontil  Fary  did  so.  ▼. 

It  wonld  not  be  treating  the  Conrt  fairlj,  and  wonld  give  Ferry  an  nndne  ^^^XV*- 
adTBBtage  over  his  adTersaiy,  to  allow  his  exception  in  this  case.  Had  he 
olRsred  his  co-defendant  as  a  witness  npon  the  three  counts  only  as  to  which 
he  was  competent,  no  objection  might  hare  been  made  by  the  adyerse  party, 
and  the  Conrt  would  no  doubt  have  admitted  the  testimony.  The  Court  only 
decided  that  White  could  not  testify  to  all  tiie  issues,  and  they  gave  the  Court 
no  opportunity  to  decide  how  far  he  was  competent.  Beat  y.  Finch,  1  Kern. 
135.    This  case  is  quoted  in  Wood  y.  Cohen,  6  Ind.  R.  455. 

But  if  it  should  be  conceded  that  White  was  improperly  excluded  from  tes- 
tilying,  so  far  as  concmis  those  paragraphs  as  to  which  he  was  a  competent 
witness,  still  the  judgment  should  not  be  disturbed  for  that  reason.  The  yer- 
dict  and  judgment  were  not  rendered  upon  either  of  those  paragraphs,  but 
upon  either  the  fifth  or  sixth  paragraph.  This  is  apparent  from  the  record. 
If  the  yerdict  had  been  rendered  for  the  amount  due  on  the  bill  of  exchange, 
including  interest,  damages,  and  costs  of  protest,  it  should  haye  been  for  say 
5,500  dollars.  If  the  bill  of  exchange  had  neyer  been  giyen.  White  and  Ferry 
would  haye  remained  jointly  indebted  to  Parke  and  Hite,  on  the  hog  account, 
4,S61  dollars,  34  cents,  as  of  date  of  Deoember  81, 1855.  This  was  the  real 
tuljeet-matter  of  the  fifth  and  sixth  paragraphs  of  the  complaint ;  and  adding 
6  per  cent,  interest  on  Ais  amount  up  to  the  time  of  trial  giyes  5,026  dollars, 
56  cents,  tiie  amount  of  the  yerdict  It  must  have  been  upon  this,  then,  that 
tiie  yerdict  was  based.  If  this  was  so,  then  the  only  issues  as  to  which  White 
was  competent  to  testify,  were  in  effect  found  in  Ferry's  fayor,  and  he  would 
haye  been  in  no  better  situation  than  he  is,  had  his  witness  been  heard. 

Counsel  for  the  appeUees  went  into  a  most  elaborate  argument  of  other 
qnestions,  not  noticed  by  the  Court  in  the  aboye  opinion. 


The  Indianapolis  Insurance  Company  v.  Mason  and 

Another. 

Suit  by  an  insurance  company  upon  promissory  notes.  Answer,  that  the 
company  was  indebted  to  tlie  defendants  in  the  sum  of  099  doUars,  on  a 
policy  of  infturance,  by  which  the  company  insured  tiie  defendants  in  the 
anm  of  1,309  dollars  on  187  tons  of  hay,  at  14  dollars  per  ton,  on  board  of 
a  flatiboat  for  transportation  from  Lawrenctburgh  to  New  Orleans;  for  tliat  in 
pursuing  said  yoyage,  said  boat  was  stranded  by  a  peril  of  the  riyer,  sank, 
and  became  partially  filled  with  water,  whereby  the  hay  was  damaged  600 
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doUars;  that  the  boat  was  so  damaged  tiiat  the  defendants  were  compdled, 
in  order  to  get  the  cargo  to  the  port  of  destination,  to  reship  it  in  a  steam- 
boat, the  cost  of  which  reshipment  was  1,996  dollars,  which  was  necessarily 
paid  b J  the  defendants ;  that  defiondants  notified  the  company  of  the  extent 
of  the  loss,  and  claimed  one^alf  thereof  from  them— « like  risk  hann^been 
taken  by  another  company ;  wherefore  the  defendants  ofiidied  to  set  off  enongh 
of  the  claim  to  satisfy  the  notes,  and  demanded  judgment  for  the  balance. 
Reply,  admitting  the  policy,  bnt  denying  liability.  Trial  by  the  Govt; 
finding  for  the  defendants  for  681  dollars,  as  the  snm  due  on  the  policy;  and 
entry  of  judgment  for  380  dollars,  that  being  the  difference  between  the  daim 
sued  npon  and  the  finding ;  and  the  bill  of  exceptions  states  that  the  plaintiff 
excepted  to  the  finding  and  entering  judgment  against  them  for  429  doUan 
for  the  loss  upon  the  hay,  and  for  748  doUars  on  account  of  extra  freight, 
and  also  to  the  opinion  of  the  Court  in  adding  said  snm  of  748  dollars  lo 
the  other  amounts  found  by  the  Court;  in  order  to  make  up  the  20  per  cent 
loss  required  by  the  policy.  The  policy  contained  the  following  promions: 
"Touching  the  perils  which  llie  said  insurance  company  are  content  to  bear 
and  take  upon  themselyes  in  the  premises,  they  ore  of  the  riyers,  fire,  jetti- 
sons, enemies,  and  overpowering  thieyes  (but  no  other  thieyes) ;  proyided, 
that  the  insurers  shall  not  be  liable,  except  in  cases  of  general  average,  for 
any  loss  or  damage  on  hoop  or  sheet  iron,  wire,  tin  plates,  groin,  seeds,  oom- 
meal,  paper,  paper  hangings,  books  and  stationery,  pictures,  oil-cloths,  musi- 
cal instruments,  cheese,  salt,  hides,  hay,  hops,  fruits,  vegetables  and  roots, 
carriages  and  household  furniture,  furs,  skins,  and  peltries,  unless  it  amount 
to  20  per  cent,  on  the  aggregate  value  of  such  articles.  Nor  for  loss  or  dam- 
age on  fiax,  hemp,  hempen  yam,  bale  rope,  cotton  bagging,  leaf  tobacco, 
cigars,  cofi^,  sugar,  rice,  bread  and  nuts,  or  any  other  property,  unless  it 
amount  to  10  per  cent,  on  the  whole  value  at  risk,  exclusive  of  all  cfaaiges 
and  expenses  incurred  for  the  purpose  of  ascertaining  and  proving  the  loss." 
Again:  ''And  in  case  of  any  loss  or  misfortune  resulting  from  any  perQ  in- 
sured against,  it  shall  be  the  duty  of  the  party  insured,  his,  her,  or  their 
agents  or  assigns,  to  use  all  reasonable  and  proper  means  for  the  secority 
and  preservation,  relief  and  recovery,  of  the  property  insured,  to  the  charges 
whereof  the  said  company  agrees  to  contribute  in  proportion  as  the  sum  here- 
in insured  bears  to  the  whole  sum  at  risk;  and  it  is  mutually  agreed  that  the 
acts  of  either  party,  or  of  their  agents,  in  securing,  preserving,  relieving,  and 
recovering  the  property  insured,  shall  not  be  considered  or  held  to  be  either 
a  waiver  or  an  acceptance  of  an  abandonment."  Again:  ''And  in  case  of 
disaster,  the  assured,  his,  her,  or  their  agents  or  assigns,  shall  not  sell  the 
property  insured  (except  at  the  port  of  destination)  without  express  antlior- 
ity  from  the  insurers,  but  shall  forward  it,  if  recoverable,  to  the  port  of  desti- 
nation without  unnecessary  delay ;  provided  that  the  articles  of  the  cargo, 
which  may  be  in  a  damaged  or  perishing  condition,  so  as  not  to  admit  of 
delay,  may  be  sold  at  public  sale,  at  the  nearest  couTcnient  market,  for  ac- 
count and  benefit  of  whom  it  may  concern." 

Mddf  1.  That  the  insurers  were  liable  for  the  expenses  of  saving  the  cargo, 
without  reference  to  the  liability  for  actual  loss  to  the  article  insured. 

2.  That  it  was  the  duty  of  the  master,  when  the  boat  became  disabled,  to  for- 
ward the  cargo,  unless  he  had  express  authority  from  the  insurers  to  do 
otherwise,  in  the  earliest,  cheapest,  and  most  convenient  mode. 
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S.  That  under  the  ftipaktioiis  m  tite  poticj,  Mid  the  dreomstanccs  of  the  case,    Nov.  Term, 
the  expense  of  extra  freight,  heing  a  direct  consequence  of  a  peril  insured        1858* 
against,  was  coTer^  hy  the  policj,  without  regard  to  the  memorandum  of  "Z      I 

4.  But  that  the  defendants  could  not  recover  for  the  actual  damage  to  the  hay     Comfaitt 
— 4hat  heing  less  than  20  per  cent. ;  and  the  expenses  of  recovering  and  for-  ▼• 

warding  the  cargo  cannot  he  added  to  the  amount  of  such  damage,  to  hring 
it  up  to  the  20  per  cent. 

APPEAL  from  the  Dearborn  Court  of  Common  Pleas.  ^^   ^ 

November  m, 

Hanna,  J. — This  was  a  suit  by  the  company,  as  assignee 
of  one  TempUj  upon  three  promissory  notes  for  about  270 
dollars.     The  complaint  is  in  the  usual  form. 

The  defendants  answered  that  the  plaintiffs  were  in- 
debted to  them  in  the  sum  of  999  dollars,  99  cents,  on  a 
policy  of  insurance  issued  by  said  company  to  the  defend- 
ants, by  which  the  plaintiffs  insured  to  the  defendants  the 
sum  of  1,309  dollars,  on  one  hundred  and  eighty-seven  tons 
of  hay,  at  14  dollars  per  ton,  on  board  of  a  flatbout,  from 
Lawrenceburgh  to  New  Orleans^Scc,]  and  that  in  pursuing 
said  voyage,  by  a  peril  of  the  river,  said  boat  ran  aground 
and  was  stranded,  whereby  the  said  boat  sank  and  became 
partially  filled  with  water,  and  the  hay  thereby  became 
wet  and  damaged  to  the  amount  of  500  dollars;  that  the 
boat  was  so  damaged  that  it  could  not  be  raised,  nor  could 
it  proceed  further,  whereby  it  became  necessary  for  the  de- 
fendants, in  order  to  get  said  cargo  to  the  port  of  destina- 
tion, to  ship  it  in  a  steamboat,  &c.,  which  was  done,  the 
cost  whereof  was  1,996  dollars,  20  cents,  which  was  paid 
by  defendants,  and  which  was  necessarily  and  unavoida- 
bly paid  out  and  expended  by  defendants,  tec;  that  the 
defendants  notified  the  plaintiffs  of  the  extent  of  their  loss, 
&C.,  and  claimed  one-half  thereof  from  said  plaintiffs,  a 
like  risk  having  been  taken  by  the  Rising  Sun  Insurance 
Company.  And  the  defendants  offered  to  set  off,  and  cdlow 
to  the  plaintiffs,  enough  to  satisfy  the  notes  mentioned  in 
the  complaint,  and  prayed  judgment  for  the  balance,  &c. 

The  reply  admitted  the  execution,  &c.,  of  the  policy,  btrt 
denied  that  any  liability  accrued  under  it 

Trial  by  the  Court,  and  finding,  which,  upon  request  of 
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Hot.  Tenn,  the  plaintiffs,  was  reduced  to  writing,  and  is  as  follows, 
1858.      to-wit: 


Thb  Ivdiak-      « 1.   That  the  said  flatboat  and  carTO  were  owned  by  the 
APOut  Ins.  ^^ 

CoMFAHT  defendants  on  the  22d  day  of  December j  1855;  that  the 
ulLvtr  cargo  consisted  of  one  hundred  and  eightynseven  tons  of 
hay;  and  that  the  defendants,  after  the  making  of  said 
policy  of  insurance,  on  said  day,  started  with  their  said 
flatboat  and  cargo  from  the  port  of  Lawrenceburgh^  AdU 
anay  to  the  port  of  New  Orleansj  Louisiofuu 

<<  2.  That  the  said  boat  was  properly  manned  and  equiped 
agreeably  to  the  requirements  of  said  policy  of  insurance, 
and  that  whilst  she  was  pursuing  her  voyage,  and  on  the 
the  night  of  the  1st  day  of  Jamtary^  1856,  said  boat  was, 
by  a  peril  of  the  river,  run  aground  and  stranded,  and  in  a 
short  time  sank  to  the  bottom,  by  reason  whereof  a  portion 
of  the  hay  became  wet,  and  was  damaged  to  the  amount 
of  429  dollars,  67  cents. 

^^3.  That  the  said  vessel  thereby  became  so  injured  that 
the  defendants  could  not  pursue  their  voyage  with  it. 

^^4.  That  the  defendants,  for  the  purpose  of  saving  the 
cargo,  and  conveying  so  much  thereof  as  was  not  in  a  per- 
ishable condition  to  the  port  of  destination,  laid  out  and 
necessarily  expended  the  sum  of  1,766  dollars,  20  cents, 
being  10  dollars  a  ton  on  the  cargo  so  forwarded  to  the 
port  of  destination  firom  the  place  of  disaster. 

^  5.  That  the  defendants  were  the  owners  of  the  flatboat, 
and  were  themselves  shipping  the  said  hay,  and  had  in- 
curred the  ordinary  expenses  of  transporting  the  bay  to 
the  port  of  New  Orleans^  in  the  equipment  of  said  flatboat, 
and  in  the  employment  of  a  pilot  and  hands  at  the  time  of 
the  said  accident. 

^'6.  That  the  ordinary  cost  of  shipping  hay  from  JLov- 
rencebufgh  aforesaid  to  the  said  port  of  New  Orleans  was, 
at  the  time  of  the  accident,  aii  dollars  a  ton  in  flatboats. 

*'7.  That  for  the  labor,  &c,  of  the  defendants,  in  the  pre- 
servation of  the  cargo,  after  the  accident,  the  underwriters 
ought  to  pay  to  the  defendants  the  sum  of  125  dollars,  50 
cents. 
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"8.  That  the  plainti&  had  dae  notioe  of  the  accident,  Nov-  7<n>>> 
and  were  famished  with  the  proper  preliminary  proofs  by      •'•°^^* 
the  defendants.  Tra  Itoiak- 

▲POUS  IMS. 

<*9.  That  the  quantity  of  hay  shipped  by  the  defendants,    Compaxt 
to  the  port  of  destination,  from  the  place  of  the  accident,      Mj^mw* 
is  one  hundred  aild  seyenty-six  tons  and  sixty-two  one  hun- 
dredths  of  a  ton,  for  which  the  said  defendants  paid  the 
shippers,  as  freight,  the  said  sum  of  1,766  dollars,  20  cents. 

^  Whereupon,  the  Court  doth  find  for  the  defendants  in 
the  sum  of  380  dollars,  64  cents." 

No  question  is  made  npon  the  sufficiency  of  the  finding 
under  the  statute,  by  brief  of  counsel;  we  shall,  therefore, 
consider  that  point  waived  under  the  28th  rule. 

The  statute  makes  it  the  duty  of  the  Court,  when  either 
party  requires  it  with  a  view  of  excepting  to  the  decision, 
jcc,  to  ^  first  state  the  facts  in  writing,  and  then  the  conciu* 
sions  of  the  law  upon  them,  and  judgment  shaU  be  entered 
accordingly."    2  R.  S.  p.  115. 

Looking  at  this  finding  alone,  we  are  but  dimly  apprised 
of  the  facts  and  conclusions  of  law  upon  which  the  Court 
finaUy  determined  that  the  defendants  were  entitled  to  a 
judgment  for  the  sum  named.  But  there  is  a  bill  of  excep- 
tions, taken  by  the  plaintiffs,  in  pursuance  of  this  statute, 
we  suppose,  which  states  that  the  Court  found  for  the  de- 
fendants 651  dollars,  58  cents,  ^as  for  the  amount  due 
under  said  policy  and  the  answer  herein,"  and  entered 
judgment  for  380  dollars,  61  cents,  being  the  difference 
betwen  that  sum  and  the  notes  sued  on,  tcc]  and  ^said 
piaintiib  excepted  to  the  finding  and  entering  judgment 
against  said  plaintiffs,  in  favor  of  said  defendants,  for  429 
doDars,  as  and  for  the  aUeged  amount  of  loss  upon  said 
hay;  and  also  for  the  sum  of  748  dollars,  as  and  for  the 
extra  freight  upon  said  hay,  and  to  the  opinion  of  the  Court 
in  adding  said  sum  of  748  doUars,  the  extra  freight,  to  the 
other  amoimts  found  by  the  Court,  in  order  to  make  up 
the  20  per  cent,  in  the  said  policy  conditioned." 

This  explains  that  which  could  but  imperfectly  be  nn- 
derstood,  in  looking  at  the  written  finding  alone,  to-wit, 
that  the  Court  found  that  the  plaintifis  should  pay  the  one- 
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Not.  Term,   half  (leaving  the  other  company  to  adjust  the  other  half) 
•'^^^^^      of  the  damage,  the  extra  freight,  and  the  expenses  in  recov- 
Th«  JmiAx-  ering,  &c.,  and  deducting  therefrom  the  notes. 
CoxFAiTT        There  was  no  claim  for  damage  to  the  boat. 
^§j^^^^  There  is  a  clause  in  the  policy  as  follows: 

^'  Touching  the  perils  which  the  said  insurance  company 
are  content  to  bear,  and  take  upon  themselves  in  the  prem> 
ises,  they  are  of  the  rivers,  fire,  jettisons,  enemies,  and 
overpowering  thieves  (but  no  other  thieves);  provided, 
that  the  insurers  shall  not  be  liable,  except  in  cases  of  gen- 
eral average,  for  any  loss  or  damage  on  hoop  or  sheet  iron, 
wire,  tin  plates,  grain,  seeds,  corn-meal,  paper,  paper  hang- 
ings, books  and  stationery,  pictures,  oil-cloths,  musical 
instruments,  cheese,  salt,  hides,  hay,  hops,  fruits,  vegetables 
and  roots,  carriages  and  household  furniture,  furs,  skins 
and  peltries,  unless  it  amount  to  20  per  cent,  on  the  aggre- 
gate value  of  such  articles.  Nor  for  loss  or  damage  on 
flax,  hemp,  hempen  yam,  bale  rope,  cotton  bagging,  leaf 
tobacco,  cigars,  coffee,  sugar,  rice,  bread  and  nuts,  or  any 
other  property,  unless  it  amount  to  10  per  cent,  on  the 
whole  value  at  risk,  exclusive  of  all  charges  and  expenses 
incurred  for  the  purpose  of  ascertaining  and  proving  the 
loss.*' 

The  actual  damage,  as  found  by  the  Court,  tp  the  hay, 
being  less  than  20  per  cent,  the  first  question  we  are  asked 
to  determine  is,  whether  the  plaintiffs  are  responsible  for  any 
of  the  expenses  incurred  after  the  disaster;  and,  if  so,  how 
much? 

By  a  clause  in  the  policy,  tlie  underwriters  were,  to  a 
certain  extent,  liable  for  expenses,  &x;.,  in  saving  cargo,  &c. 
It  is  as  follows: 

*'  And  in  case  of  any  loss  or  misfortune  resulting  from 
any  peril  insured  against,  it  shall  be  the  duty  of  the  party 
insured,  his,  her,  or  their  agents  or  assigns,  to  use  ail  rea- 
sonable and  proper  means  for  the  security  and  preservation, 
relief  and  recovery,  of  the  property  insured,  to  the  charges 
whereof  the  said  company  agrees  to  contribute,  in  propor- 
tion as  the  sum  herein  insured  bears  to  the  whole  sum  at 
risk;  and  it  is  mutually  agreed  that  the  acts  of  either  party, 
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or  of  their  agents,  in  securing,  preserving,  relieving,  and   Not.  Term, 
recovering  the  property  insured,  shall  not  be  considered  or       ■'•^°* 
held  to  be  either  a  waiver  or  an  acceptance  of  an  abandon-  Thb  lir]>iAv- 
ment."      It  is  not,  therefore,  necessary  for  us  to  decide     Compajtt 
^w^hether  the  insurers  w^ould  have  been  liable  without  this      ^^^^ 
clause;  but  as  to  this,  see  3  Kent's  Comm.,  8th  ed.,  p.  419;  2 
PhiL  on  Ins.  §  1777;  2  Arn.  on  Ins.  963;  4  Wend.  33. 

The  Court  found  that  the  underwriters  were  liable  for 
expenses,  &x^,  125  dollars,  50  cents.  As  this  finding  is 
general,  as  to  the  liability  of  the  underwriters,  we  suppose 
it  is  proper  for  the  plaintifls  herein  to  be  charged  with  the 
one-half  only.  This,  it  appears  to  us,  under  the  circum- 
stances, the  plaintiffs  are  liable  for,  without  reference  to 
the  liability  fot  the  actual  loss  to  the  article  insured. 

The  Court  having  found  that  the  vessel  was  so  disabled 
as  to  render  it  impossible  to  transport  the  cargo  on  her  to 
the  port  of  destination ;  and  that  there  was  necessarily  ex- 
pended by  the  defendants,  in  forwarding  it  in  a  substantial 
vessel,  extra  freight  to  the  amount  of  four  dollars  per  ton — 
the  question  arises,  whether,  upon  this  insurance  of  the 
cargo,  against  perils  of  the  river,  the  insurer  was  liable  for 
the  difference  in  the  rate  of  freight.  It  is  stated  by  a  rep- 
utable author  upon  maritime  insurance,  that  the  rule  in 
France  is,  that  the  merchant  should  bear  this  extra  freight, 
whenever  it  is  for  his  benefit  that  the  goods  should  be  so 
forwarded;  and  in  such  case,  the  same  is  to  be  settled  as  an 
average  loss,  by  the  underwriters,  on  the  goods;  and  that 
\he  rule  is  the  same  in  the  United  States*  2  Arn.  on  Ins. 
side  page  960^ — 2  PhiL  on  Ins.  §  1459.  And  see,  also,  1 
B.  Mon.  339, 343;  American  Ins.  Co.  v.  Center y^  Wend.  45; 
Mumfard  v.  The  Com.  Ins.  Co.^  5  Johns.  262;  iSearle  v.  jSco- 
vell,  4  Johns.  Ch.  218 ;  Dodge  v.  The  Marine  bis.  Cb.,  17 
Mass.  B.  471. 

But  the  appellant  argues  as  foUows:  "  The  loss,  in  this 
case,  was  less  than  20  per  cent,  on  the  value  of  the  hay — ^tiiat 
is,  the  damage  to  it  was  less  than  that.  The  subject  insured, 
and  all  incidental  losses,  stand  ot  fall  with  the  principal 
loss;  and  as,  under  the  policy,  there  can  be  no  recovery  for 
the  principal  loss,  it  not  amounting  to  20  per  cent,  there 
Vol.  XL— 12 
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Not.  Term,   can  be  none  for  incidental  losses  and  expenses."     As  we 
10^'      have  already  intimated,  we  think  the  plaintiffs  are  liable, 

THBLrDiAH-  under  the  special  clause  of  the  policy,  to  contribute  to  the 
CoMPAKT  expenses  for  saving  the  cargo;  and  the  authorities  refened 
Masov  *^'  appear  to  fix  a  liability  for  the  extra  freight,  unless  the 
position  of  the  plaintiffs,  above  quoted,  is  coirect.  In  this 
connection,  we  should  consider  another  clause  of  the  policy, 
as  follows:  '^  And  in  case  of  disaster,  the  insured,  his,  her, 
or  their  agents  or  assigns,  shall  not  sell  the  property  in- 
sured (except  at  the  port  of  destination),  without  express 
authority  from  the  insurers,  but  shall  forward  it,  if  recov- 
ered, to  the  port  of  destination  without  unnecessary  delay; 
provided,  that  the  articles  of  cargo,  which  may  be  in  a 
damaged  or  perishing  condition,  so  as  not  to  admit  of  de- 
lay, may  be  sold  at  public  sale,  at  the  nearest  convenient 
market,  for  account  and  benefit  of  whom  it  may  concern." 
This  clause  appears  to  have  been  overlooked  by  the  appel- 
lant, in  the  zeal  with  which  the  second  proposition,  above 
quoted,  is  urged,  for  he  says,  <'  Nor  had  the  underwriters 
anything  to  do  with  the  fact,  whether  the  hay  was  got  to 
New  Orleans  before  or  after  the  river  froze,  or  whether  it 
got  there  in  the  winter  or  spring."  We  think  this  clause 
made  it  the  duty  of  the  master  to  forward  the  cai^,  unless 
he  had  express  authority  from  the  insurers  to  do  otherwise, 
&c*  And  as  the  finding  of  the  Court  is,  that  the  expenses 
were  necessarily  incurred,  we  must  presume  in  favor  of  that 
finding,  that  there  was  no  direction  given  by  the  company, 
and  that  the  earliest,  cheapest,  and  most  convenient  mode 
W8^  adopted.  This  presumption  in  favor  of  the  finding  of 
the  Court,  that  the  expenses  were  necessary,  is  fortified  by 
tbe  fopt,  that  the  memorandum  exempting  the  underwri- 
ters from  accountability  on  certain  articles  named,  unless 
the  loss  amounted  to  a  certain  per  cent,  of  the  value,  is 
supposed  to  be  inserted  to  cover  the  natural  or  unavoidable 
decay  or  deterioration  of  such  articles.  2  Am.  on  Ins^  side 
page  852.  Now,  if  hay  would,  between  the  porta  of  Law- 
renceburgh  and  New  Orleans^  deteriorate  so  rapidly  on 
board  a  flatboat,  as  to  render  it  doubtful  whether  a  loss  in 
its  value  of  anything  less  than  20  per  cent  was  caused  by 
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each  deterioration,  fiom  inherent  causes,  or  by  the  perils  of  Not.  Term, 
the  river,  then  it  is  manifest  that  if  it  remained  long  in  a       ''^^^' 
stranded  boat,  or  upon  an  exposed  shore,  the  loss  would  ThxInbian- 
have  been  great  to  some  one.     The  finding  would  appear    Gompjlvt 
to  repel  the  presumption,  that  it  would  have  been  to  the      ua3oi[. 
interest  of  those  concerned,  to  have  suffered  it  to  remain 
for  any  great  length  of  time  at  the  place  of  disaster. 

It  cannot,  under  this  finding,  be  controverted  that  it  was 
placed  in  such  exposed  condition,  in  consequence  of  one 
of  the  perils  of  the  river  insured  against;  nor  can  any  other 
just  inference  be  drawn  from  this  finding,  but  that  the  ex- 
pense of  extra  fireight  was  necessarily  incurred,  not  solely 
to  prevent  the  actual  loss  from  exceeding  20  per  cent, 
but  to  save  the  cargo,  which  otherwise  might  ultimately 
have  been  a  total  loss,  from  this  peril  of  the  river.  Under 
the  stipulations  in  this  policy,  and  the  peculiar  circum- 
stances of  this  case,  indicated  by  the  finding  of  the  Court, 
we  think  the  expense  of  extra  freight  was  a  direct  conse- 
quence of  a  peril  insured  against,  and  was  covered  by  the 
policy,  without  regard  to  the  memorsmdum  of  percentage. 
2  Phil,  on  Ins.  ^  1777. 

In  Peters  v.  The  Warren  iu.  Co.j  14  Peters,  99,  the 
company  insured  Peters  to  the  amount  of  8,000  dollars,  on 
the  ship  Paragon.  The  policy  contained  the  usual  risks, 
and  among  others,  that  of  perils  of  the  sea.  It  appeared 
that  the  ship,  whilst  pursuing  her  voyage,  came  in  contact  ' 
with  another  vessel  and  sank  her;  the  result  of  which,  and 
the  proceedings  instituted  thereon,  in  a  foreign  port,  was 
that  the  Paragon  had  to  pay  one-half  the  expense  to  repair 
her  own  injuries,  to-wit,  400  dollars,  and  one-half  the  inju- 
ries to  the  other  vessel,  to-wit,  3,000  dollars;  and  the  Su- 
preme Court  of  the  United  States  say,  that,  '^Upon  this, 
state  of  facts,  the  question  arose,  whether,  in  this  case,  the 
contribntary  amount  paid  by  the  Paragon  on  account  of 
the  collision,  was  a  direct,  positive,  and  proximate  effeet 
from  the  accident,  in  such  sense  as  to  render  the  defendant 
liable  therefor."  There  was  no  question  but  that  the  in- 
surers were  liable  for  the  injury  to  the  Paragon  itself. 
The  Court  held  that  they  were  also  Uable  for  the  contribu- 
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Not.  Term,   tion  actually  paid,  as  it  was  a  consequence  of  the  collision, 
^^^'      and  a  damage  immediate,  direct,  and  positive  therefrom, 
ThbIrbiak-  and  in  no  just  sense  a  substantive,  independent  loss.    13 
CoifPAKT*    Curtis,  370. 

ICaaoh  ®^'  ^^  ^^^  ^^^  ^^  ^^^  ^'  '^^  Washington  Lis.  Co^  Judge 

Story  held  the  insurance  company  liable  for  damages 
caused  by  the  negligence  of  the  mates,  &;c.,  in  suffering  the 
ship  Cohmbia  (upon  which  the  company  had  an  insui^ 
ance),  to  come  in  collision  with  the  Ritchie j  by  which  both 
vessels  were  injured,  and  for  which  the  Columbia  paid  to 
the  Ritchie  a  certain  sum,  for  a  compromise — ^not  only 
liable  for  the  damage  to  the  Columbia^  but  for  the  sum 
paid  on  the  compromise.  He  used  the  following  language: 
"  The  insurance  does  not  attach  merely  to  the  extent  of 
the  direct  injury  sustained  by  the  very  thing  insured." 
"  Any  and  every  expense  borne  by,  and  chargeable  upon 
the  owner  of  the  thing  insured,  as  a  direct  and  immediate 
consequence  of  a  peril  insured  against,  is  covered  by  the 
policy."  2  Story,  176.  See,  also.  Waters  v.  The  Mer- 
chants Louisville  Ins,  Co.j  11  Peters,  213;  12  Curtis,  404; 
Potter  V.  Ocean  Ins.  Co.,  3  Sumn.  27 ;  LL  389.  In  the  last- 
cited  case.  Judge  Story  used  this  language:  ^  When  the 
thing  insured  becomes,  by  law  (that  is,  by  the  operation  of 
some  rule  of  maritime  law),  directly  chargeable  with  an  ex- 
pense, &c.,  in  consequence  of  a  particular  peril,  the  law  treats 
such  peril,  for  all  practical  purposes,  as  the  proximate  cause 
of  such  expense."  This  position  of  Judge  Stort  appears 
to  be  approved  by  an  acknowledged  authority  on  insurance. 
2  Am.  on  Ins.  (by  Perkins)  767.  And,  also,  by  Chan- 
cellor Kent.    3  Kent's  Comm.,  Sth  ed.,  301,  note. 

Having  disposed  of  the  question  as  to  the  amount  of 
expenses  for  which  the  underwriter  were  liable,  the  next 
inquiry  is,  as  to  whether  they  were  liable  for  the  actual 
damage  to  the  hay.  That  damage,  as  found  by  the  Court, 
was  less  than  20  per  cent.,  and  could  not,  therefore,  he  held 
a  correct  charge,  under  the  policy,  against  the  insurers, 
unless  the  expenses  necessarily  incurred  should  be  added 
thereto.  This  could  not,  according  to  the  weight  of  au- 
thorities, be  done.     The  rule  appears  to  be  settled.    2  Am. 
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on  Ins.  867- — Stevens  on  Average,  6th  ed,  260. — Beneck^  Nov.  Tenn, 
Pr.  of  Indera.  472.— Brooks  v.  Ocean  Bis.  Co.,  7  Pick.  259,       1858- 
270.— 3  Kent's  Coram.,  p.  282. 

Whether,  in  the  establishment  of  this  mle,  the  interest 
of  all  parties  has  been  properly  guarded,  it  is,  perhaps,  now 
too  late  to  inquire. 

The  Court  below,  therefore,  committed  an  error  in 
adding  the  amount  found  due  from  the  underwriters,  for 
recovering  and  forwarding  the  cargo,  to  the  actual  damage 
done  to  the  article  insured.  That  actual  damage  being 
less  than  20  per  cent.,  should,  in  accordance  with  the  be- 
forementioned  rule,  have  been  excluded. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

T.  D.  Lincoln^ Smithy Wamockf  P.  L. 

Spooner,  and  A.  Brower,  for  the  appellants  (1). 

T.  Oazlay  and  B.  J.  Spooner,  for  the  appellees  (2). 


(I )  Mr.  LUteoln,  for  tho  appellaiite,  made  the  following  points : 

''I.  A  policy  insuring  R.  4r  O.  Mcuan  14  dollars  a  ton  upon  a  cargo  of  hay, 
per  flatboat  from  Lawrmeeburgh  to  New  Orieans,  does  not  coyer  any  expenses 
nam  rally  incidental  to  the  carriage  of  the  cargo,  though  extraordinary,  and 
tfaongfa  caused  by  a  peril  named  in  the  policy;  and  does  not,  therefore,  cover 
any  extra  fieight  wliich  the  owners  may  be  oompeUed  to  pay  on  account  of 
such  peril,  whidi  disables  the  flatboat,  and  requires  a  reehipment  of  the  caigo. 

"II.  The  extra  freight  is  the  amoont  paid  for  carriage  npon  the  new  craft, 
OTCr  and  aboTe  the  whole  frdght  of  fladwat  from  LcaortnoAwrgk  to  New  Or^ 
famf ;  bat  snch  extra  freight  is  incidental,  not  to  a  loss  on  the  caigo,  bat  to  a 
kMB  on  ita  carriage.    Nor  ii  it  incidental  to  a  loss  npon  the  boat. 

"lU.  Neither  extra  freight,  nor  any  loss  to  the  boat,  can  be  recoTered  npon 
such  a  policy.  They  are  losses  incidental  to  diffiuent  and  distinct  subjects  of 
insurance,  from  die  cargo.  Nor  can  any  expenses,  property  incidental  to  a 
loss  apon  the  eaigo,  be  added  to  tiie  damage  on  the  cargo  to  make  up  the  per 
cent,  of  loss  required  by  the  policy,  to  enable  die  insured  to  recoTer." 

Upon  these  points,  the  following  is  aa  abbreriation  of  the  counsel's  argu- 
ment: 

1.  The  poUcy  insured  the  Misons  against  damage  that  should  fidl  to  the  hay 
from  the  dangers  of  the  river.  It  did  not  insure  them  against  any  and  all 
damages  wluch  might  happen  to  them  on  account  of  the  royage,  or  against  any 
and  all  damages  attending  upon  the  voyage.  There  are  many  losses  which 
might  befall  them  on  account  of  this  adrenture,  which  would  not  at  all  ii^re 
or  damage  the  hay.  The  damage  to  the  hay  was  one  thing— die  damage  to 
the  Batboat  was  a  very  different  thing.  So  the  delay,  on  accoont  of  the  dam- 
age to  diis  boat,  would  bring  many  expenses  upon  the  Momm,  diey  being 
their  own  carriers,  which  would  be  quite  different  from  a  damage  to  the  hay, 
or  to  the  boat.    Then,  again,  the  defendants  may  suffer  damage  because  of 
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rach  peril,  of  still  another  kind,  which  would  not  All  under  eHber  a  damage 
to  the  hay,  the  boat,  the  expense  of  carrying  it,  or  to  the  frei^t.  They  may 
have  suffered  in  their  profits  on  the  hay  at  the  port  of  destination.  If  there 
had  been  no  accident  or  delay,  the  profits  would,  or  might  haye  been  mudi 
greater  to  them,  they  being  the  owners  of  the  hay,  and  directly  interested  in 
the  market  at  New  Orkans,  or  the  price  of  it  at  that  port.  Now  diese  difier- 
ent  kinds  of  damage  wlilch  I  have  named,  all  proceed  from  separate  and  dis- 
tinct insurable  interests.  Each  could  have  been  insured  by  itself,  without 
there  being  a  double  insurance,  or  without  being  subject  to  the  clause  in  tiie 
policy  against  prior,  subsequent,  or  other  insurance  contained  in  it.  The  ^kita 
Iru.  Co.  T.  T\fler,  16  Wend.  400.— 1  Phil,  on  Ins.,  ch.  8,  ^  3  to  8,  10, 11.— 
Marine  Int.  Co,  r.  United  States  Ins.  Co.,  9  Johns.  190. — Reed  y.  Cole,  3  Buir. 
IblZ.-^Aldrich  v.  The  G.  S.  Ins.  Co.,  1  Woodb.  and  M.  275.— 1  Arnold  on 
Ins.  261,  252.— iSifi^  y.  StaU  M.  F.  Ins.  Co.,  7  Cush.  4,  5.— CUwnAiafi  Ins. 
Co.,  Alex.,  y.  Lawrence,  2  Pet.  25.— Fitnt  y.  Flemyng,  20  £.  C.  L.  341, 342.— 
Devaux  y.  J* Anson,  85  id.  207.-1  Arnold  on  Ins.  238.  Ordinarily,  each  of 
these  interests  is  separately  insured.  For  instance,  the  owners  of  the  ilatboat 
could  haye  insured  themselyes  against  loss  or  damage  to  it.  That  would  haye 
been  a  separate  insurance,  entirely  disconnected  from  that  on  the  hay  or  cargo. 
They  could  also  haye  insured  their  freight,  or  the  expenses  of  the  carriage  of 
th^  goods,  as  well  as  their  anticipated  profits.  1  Arnold  on  Ins.,  tit.  Insur- 
able Interest,  art.  2,  5,  7,  9. — 1  Phil,  on  Ins.,  ch.  S,  ^^  S  to  11. — FUni  y. 
Flemyng,  20  E.  C.  L.  841,  342. — ^2>eMitir  y.  J* Anson,  35  id.  207. — Frtnek  y. 
The  Hope  Ins.  Co.,  16  Pick.  400.  This  is  not  changed  by  the  &ct  tiiat  the  de- 
fendants owned  the  boat  as  well  as  the  hay.  1  Arnold  on  Ins.,  tit.  Insurable 
interest,  art.  1  to  9. — Caxe  y.  Bakimare  Ins.  Co.,  7  Cranch,  363. — CUiim&iBii 
Ins.  Co.  y.  Catlett,  12  Wheat.  394,  395.-1  Phil,  on  Ins.,  ch.  3,  ^  8.— /%jtf  y. 
Flemyng,  20  E.  C.  L.  341,  342.— Z)tovaiix  y.  J'Anson,  35  id.  207. 

What  has  been  said  aboye  is  equally  true  as  to  the  expenses  of  getting  boat 
and  cargo  to  the  place  of  disaster,  and  keeping  the  crew  while  delayed  by  the 
disaster.  These  expenses  are  chargeable  to  the  freight  or  carriage  of  the  cargo 
to  the  port  of  destination,  and  would  be  chargeable  to  the  carrier,  not  to  the 
owner  of  the  cargo  or  boat,  if  they  were  different  parties,  as  they  well  might 
haye  been.  The  hay  might  haye  been  owned  by  the  defendants,  the  boat  by 
another  person,  and  the  freight  or  the  carriage  might  haye  deyolyed  upon  a 
third  person  who  had  hired  the  boat  for  the  trip,  and  was  carrying  the  hay  for 
an  agreed  freight.  The  owner  of  the  boat  would  then  have  had  it  at  New  Or- 
Jeans  for  sale,  or  any  use  he  could  haye  put  it  to.  The  owner  could  abo  hare 
agreed  with  any  underwriter  as  to  the  profits,  and  howeyer  speculative  they 
are  in  their  nature,  could  haye  insured  the  sum  agreed  upon,  and  have  tecoy- 
ered  that  also.  1  Phil,  on  Ins.,  di.  3,  f  8. — 1  Arnold  on  Ins.  2S2y  238. — 
Paiapsco  Ins.  Co.  y.  Couker,  3  Pet.  222.— ul^lsop  y.  Cmn.  Ins.  Co.,  I  8uma. 
451.— /VencA  y.  Hope  Ins.  Co.,  16  Pick.  397.  These  principles  are  familiar  to 
all  those  who  have  anything  to  do  with  the  law  of  insurance,  and  the  fore- 
going authorities  fully  establish  them.  Cases  of  this  kind  are  constantly  aris- 
ing, and  the  books  are  full  of  them. 

The  cases  of  FUnt  y.  Flemyng,  20  E.  C.  L.  341,  and  Devaux  y.  J'Anaon,  35 
id.  207,  are  examples  in  which  the  owners  of  the  ship,  under  a  policy  on 
fVeight,  recoyered  the  profits  which  they  expected  to  have  made  in  the  carriige 
of  tiieir  goods  upon  their  own  vessel.    The  only  question,  even,  was  whether 
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tba  inienft  jasimd  ihoiild  not  have  been  more  Ailly  and  diroctlj  described ;  Kot.  Tenn, 
bnilfae  Cout  held  that  freight,  as  such,  was  not  possible,  inasmuch  as  the  party        1858. 
owning  the  vessel  and  goods  was  carrying  them;  bat  that  what  woold  have 


accrued  to  them  in  the  carriage  of  the  goods  wonld  be  the  same  as  freight,  and    ^poug  j^' 
hence,  that  it  was  snbstantiaUy  described.   In  these  cases  they  coold  also  have     Cokpaxt 
insared  tlie  goods  themselTOs,  and  the  vessel,  and  also  the  profit  they  expected  ▼• 

to  make  upon  them,  after  allowing  the  cost  and  expenses  of  carriage.  And  ^b-^^ox. 
in  relation  to  this  last  item,  it  being  agreed  upon  by  the  parties,  the  Courts 
nerer  interfere,  tiioagh  the  profits  may  appear  laige,  and  may  look  like  wager- 
ing, provided  the  insnranoe  was  intended  by  the  parties  as  a  60110  ,fide  insnr- 
SDce.  See  AUop  v.  Com,  In$.  Co,,  I  8nmn.  451.  And  as  to  profit,  it  is  not 
necessary  that  the  party  own  the  goods.  If  lie  had  an  agreement  with  the 
owner,  whereby  he  is  to  have  half  the  profits,  he  can  agree  with  an  insnranoe 
company  as  to  the  value  of  them,  and  can  insure  them.  See  /Vend  v.  Hope 
Int,  Co,,  16  Pick.  400.  And  in  this  country  it  is  not  necessary  to  show  that 
profits  would  probably  have  arisen.  It  is  only  necessary  to  show  tiiat  the  in* 
tared  had  aa  interest  or  claim  to  something  by  contract  or  otherwise,  from 
which  there  was  a  possibility  of  profits.  1  Arnold  on  Ins.  i46.— Potepsoo  /m. 
Co,  V.  Gmiter,  8  Pet.  840,  %il,'^Mum/ord  v.  BtdUtt,  1  Johns.  438.— ^oididk  v. 
Norwaik  Ihm,  Co,,  8  Day,  108. 

The  eariier  EngliMh  cases  agree  with  the  rule  in  this  country.  No  proof 
whatever  is  required  that  profits  would  have  accrued.  It  is  only  necessary  to 
prove  the  loss  of  something  from  which,  in  the  nature  of  things,  profits  might 
have  arisen;  and  the  interest  of  the  party.  So,  too,  oonunissions  are  insured 
on  goods  shipped  or  to  be  shipped  or  forwarded  to  another  for  sale.  If  the 
pertj  had  arrangements  by  wliich  the  goods  were  to  come,  and  they  did  not 
arrive  because  of  some  peril  insured  against  in  the  policy,  he  can  recover  the 
value  of  his  underwriter.  Yet  the  owner  of  the  goods  can  insure  them  for 
their  foil  value,  and  neither  party  could  recover  anything  covered  by  the  other. 
French  r,  Hope  Ina,  Co,,  16  Pick.  899. — ^1  Arnold  on  Ins.  341.  And  a  mort- 
gagor can  insure  and  recover  for  the  foil  value  of  the  property  (1  PhiL  on 
Ins.  106) ;  and  the  mortgagee,  at  the  same  time,  can  also  insure  to  the  foil 
value,  so  that  it  does  not  exceed  his  debt  secured  by  the  property.  CarpatUr 
V.  Proo,  WoMk.  /m.  Co,,  16  Pet  Wil,^Mclkmald  v.  Bhdc,  SO  Ohio  B.  185. 
Neither  party  would  have  any  interest  wliatever  in  the  other  insurance.  Kmg 
V.  State  Mutual  Ine,  Co,,  7  Cush.  1.  The  mortgagor  could  not  recover  any- 
thing upon  the  policy  of  the  mortgagee,  nor  the  mortgagee  anything  upon  the 
policy  of  the  mor4;agor.  They  cover  different  things,  different  interests,  dif- 
ferent subjects  of  insurance. 

Now,  as  has  been  before  stated,  this  policy  is  not  upon  tiie  adventure  gener- 
allr,  or  to  secure  the  Mamue  from  any  and  all  losses  which  they  might  suffer, 
from  dangers  of  the  river,  growing  out  of  the  adventure  as  owners  of  the  boat 
and  the  cargo,  and  as  caniers  of  thasame,  or  which  they  might  sufiRnr  as  cai^ 
riers  of  the  hay.  It  is  a  policy  upon  the  hay,  in  which  the  plaintiffs  in-enor 
agree  to  make  good  to  the  Maeone  the  damage  which  occurs  to  it  by  or  ftom 
any  danger  of  the  river.  It  is  not  "the  damage  which  oomes  to  the  insured." 
It  is  the  damage  which  shall  come  to,  or  befoU  the  cargo ;  and  indeed  not  all 
the  damage  which  they  may  sufi^r  from  dangers  of  the  river  on  account  of  the 
hay;  ibr  such  dangers  may  so  fu  delay  the  voyage  that  the  hay  would  sell  at 
so  low  a  price  as  that  they  would  lose  money.    This  lou  would  be  covered  by 
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an  insimaoe  of  die  profits,  and  thejr  might  hare  been  agreed  apon.  Unless 
these  principles  are  kept  constantly  in  yiew,  the  insurer  wonid  have  imposed 
upon  him  risks  for  which  he  had  received  no  prendnm,  and  the  insured  iroold, 
under  a  policy  upon  the  cargo,  or  hay,  recover  for  the  same  losses,  which 
others  only  recover  for  by  an  insurance  upon  the  caiigo,  the  boas  and  the 
freight,  and  the  expenses  of  getting  the  same  to  the  port  of  destination.  It  is 
also  evident  that  these  various  provisions  of  this  policy  in  reference  to  "  prior, 
subsequent,  and  otiier  insuimnoe/'  now  to  be  found  in  all  policies,  and  intended 
to  protect  the  underwriter  against  the  numerous  frauds  caused  by  over  insur- 
ance would  be  useless,  and  nothing  but  confusion  would  prevail,  unless  these 
distinctions  are  rigidly  enforced  by  the  Courts. 

The  foregoing  views  are  very  well  expressed  by  Liviitostoh,  J.,  in  the  case 
of  Penny  v.  New  York  Ins,  Co.,  3  Caines'  B.  159.    He  says : 

''In  this  way  a  person  who  has  insured  one  species  of  property,  can  never  be 
ealled  on  to  make  good  a  particular  damage  which  may  have  h^pened  to 
another,  nor  exposed  to  a  loss  not  within  the  risk  which  he  has  assumed. 
On  what  pretense,  then,  can  an  owner  of  a  cargo  call  on  its  underwriters  to 
make  good  any  extra  freight  he  may  have  paid  for  the  carriage  of  it.  He  does 
not  undertake  that  the  voyage  shall  be  short  or  uninterrupted,  but  only  that 
the  goods  shall  eventually  arrive  safe;  and  whether  the  transportation  cost 
more  or  less,  it  is  a  matter  with  which  he  has  nothing  to  do.  Whether  tiie 
vessel  encounters  a  tempest,  or  be  embargoed  on  her  way  (if  no  abandMimcnt 
b^  made  during  the  detention),  is  to  him  of  no  consequence,  so  that  the  goods 
finally  arrive,  as  was  the  case  hero,  without  damage  at  their  destined  port." 

2.  The  loss  in  this  case  was  less  than  20  per  cent,  on  the  value  of  the  hay^ 
that  is,  the  damage  to  it  was  less  than  that.  The  subject  insured  and  all  inci- 
dental losses,  stand  or  &11  with  the  principal  loss;  and  as  under  the  policy 
there  can  be  no  recovery  for  the  principal  loss,  it  not  amounting  to  20  per 
cent,  there  can  be  none  for  any  incidental  losses  and  expenses. 

There  is  nothing  in  the  law  of  insurance  whidi  can  snocessfrilly  prevent 
double  insurance  or  over  insurance,  and  numerous  fittuds  upon  tike  under- 
writer were  the  consequence.  Parties  got  largely  insured,  and  the  property 
was  destroyed.  It  is  now  shown  that  this  was  the  cause  of  the  destruction  of 
the  Martha  Washinffttm,  Underwriters  now  generally  guard  themselves  by 
provisions  in  their  policies  against  "prior,  subsequent,  or  other  insurance." 
8uch  provision  is  made  in  this  policy.  Prior,  subsequent,  or  other  insurance, 
of  course  means  such  insurance  upon  the  same  interest  or  subject  of  insur- 
ance. The  JEtm  Int.  Co.  v.  7>^,  16  Wend.  AXU^.-^CarpmOer  v.  Wadangkm 
Ins.  Co,,  16  Pet.  495. — Godin  v.  London  An,  Co,,  1  Burr.  489. 

Now  it  is  dear  thjit  imder  such  a  policy  neither  the  insured  nor  the  insurer 
could  be  protected,  without  a  due  regard  to  the  above  principles.  Suppose,  in 
this  very  case,  the  Mamms  had  a  policy  covering  these  extn  expenses,  oouU 
the  underwriters  now  before  tiie  Court,  have  set  up  such  insurance  as  in  any 
way  affecting  the  recovery  or  the  amount  to  be  recovered  ?  It  is  dear  tiiat 
they  could  not  16  Wend.  400. — 1  Burr.  469.  If  they  could  not,  it  is  equally 
clear  that  these  underwriters  cannot  be  directiy  or  indlrectiy  involved  in  these 
expenses.  1  Arnold  on  Ins.,  288,  297, 298.  Nor  can  any  of  these  expenses 
to  the  insured  be  added  to  the  loss  on  the  hay  to  make  up  the  20  per  cent 
2  Arnold  on  Ins.,  866. — Biaya  r.  Chet.  Ine.  Co.,  7  Cranch,  415. — Sehiiu  v. 
0ft»9  Ins.  Co.,  1  B.  Mbn.  889. 
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Hie  underwriter  does  not  gnarantf  tiial  the  owner  of  the  hay  shaU  get  it  Nor.  Term, 
there  at  anj  particnlar  tfane,  or  get  it  there  at  aU,  or  that  it  shall  be  at  any  or-        1858. 
dinaiT  expense.    1  B.  Hon.  939.   He  has  nothing  whaterer  to  do  with  the  ex« 


pense  of  getting  it  to  the  place  of  destination,  or  wilh  the  time  of  getting  it  ^^^^Xirf 
there,  or  with  the  maiket;  nor  can  the  owner  of  the  hay  press  it  along  in  order  to      Coxpaxt 
get  a  fiiTorable  market  at  the  expense  of  his  nnderwriter.   To  the  latter,  it  is  a  t. 

matter  of  entire  Indifierenoe  what  delays  there  may  be,  or  what  the  expense  is.  Mabon. 
He  does  not  agree  to  protect  the  owner  from  loss,  generally,  on  account  of  the 
■drentoie,  whidi  may  come  firom  the  perils  named  in  the  policy,  but  agrees 
that,  as  against  all  such  perils,  he  will  protect  the  hay,  and  will  pay  the  dam- 
age which  it  may  suffer.  The  owner  of  it,  if  he  be  his  own  shipper,  can  in- 
sure these  Tarloas  subjects  of  insurance,  such  as  the  boat,  the  freight,  or  the 
expense  of  the  trip,  and  fblly  protect  himself  in  that  way.  Bat  he  cannot  do 
it  simply  by  insuring  the  cargo.  The  fidlacy  of  the  aignment  on  the  other 
side  is,  in  claiming,  as  was  claimed  in  the  Court  below,  that  the  fact  that  the 
penons  who  owned  the  hay  were  also  shipping  it,  makes  their  case  a  peculiar 
one,  or  giree  them  any  right  to  a  larger  reooTcry  than  tiiey  would  be  entitled 
to,  were  they  not  owners  of  ihe  ilatboat,  and  the  carrien  of  their  own  hay  or 
produce.  7  Cranch,  364.— 12  Wheat.  304, 90&.— F/t'jU  y.  Fiemyng,  20  £.  C. 
L.  941.— ZXsMiMx  T.  J'Amon,  35  id,  216. 

It  will  readily  be  admitted  that  the  insurance  in  question  would  not  haye 
prerented  the  Matons  from  taking  another  policy  on  their  fiatboat,  and  still 
another  on  tiieir  freight— they  agreeing  with  the  nnderwriter  upon  its  value— 
or  fiom  talcing  a  policy  to  cover  the  expenses  of  canying  iL  The  poficy,  in 
such  case,  would  not  cover  the  same  subject  of  insurance,  and  would  not, 
therefore,  bo  in  the  nature  of  double  insurance,  or  prior  or  subsequent  insur- 
ance. 1  Arnold  on  Ins.,  260,  298,  299.^-1  Phil,  on  Ins.,  ch.  3,  4^  3  to  8, 10, 
11,  and  cases  before  cited.  See,  also,  Godin  v.  Lomkm  An,  Co.,  1  Burr. 
495;  JEtna  Ins.  Co,  v.  T^er,  16  Wend.  400;  Harris  v.  Ohio  Ins,  Co.,  5  Ohio 
R.  461;  FUnt  r,  Flemyng,  20  E.  C.  L.  341 ;  Dtxnvx  v.  T Anson,  85  id,  217; 
CUmsbUm  Ins,  Co,  v.  Lyndk,  11  Johns.  283. 

Hence,  there  was  error  in  the  Court  below  in  adding  the  extra  freight  (four 
dollars  per  ton)  to  the  damage  done  the  hay,  and  allowing  the  recovery  there- 
for. In  no  event,  and  in  no  case,  could  this  be  allowed,  except  where  the 
dsmage  to  the  hay  was,  standing  by  itself,  recoverable ;  because  that  being  the 
damage  insured  against,  all  incidental  expenses  fidl  with  it  when  it  falls. 
2  Arnold  on  Ins.  866. 

This  case  depends  upon  the  general  principle,  that  all  incidental  expenses 
are  recoverable,  only  when  the  principal  claim  is  recoverable.  If  the  princi- 
pal cUdm  is  not  recoverable,  the  incidental  claim  is  not.  This  is  a  general 
and  well  settled  rule,  applicaUe  as  well  to  other  subjects  as  to  insurance;  and 
none  of  these  expenses  would  be  recoverable  in  this  case— not  even  any  por- 
tion of  the  125  dollan,  except  under  the  special  covenant  to  that  effect,  be- 
cause the  main  loss  was  not  recoverable.  This  special  covenant  is  put  into 
the  policy  in  order  that  Ae  insured  or  his  agents  shall  do  aU  that  he  can  to 
lessen  the  loss.  This  he  ought  to  do  without  the  covenant,  but  the  covenant 
compels  him  to  do  it,  and  he  recovers  the  expense  of  it  nnder  the  covenant; 
and  this  whether  the  loss  amounts  to  20  per  cent,  or  not;  and  as  he  recoven 
that  expense  whether  the  damage  amount  to  20  per  cent  or  not,  that  amount 
cannot  be  added  to  the  damage  to  make  up  the  20  per  cent.    This  is  quite 
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erident.  As  to  the  ft«igfat  or  extra  fteiglit,  I  have  in  te  cootm  of  this  brief 
endearored  to  show  that  it  was  chargeable  to  another  rabject  of  insiiiaace, 
and  is  not  incidental  expense  to  an  insurance  upon  the  cargo.  These  inci- 
dental expenses  are  such  as  storage,  protest,  &c.    2  Arnold  on  Ins.  867. 

Theso  principles  seem  to  me  to  be  well  grounded  in  law;  and  I  should  not 
go  further  into  the  argnment,  except  that  there  is  one  case  which  may  at  first 
seem  to  be  in  contradiction  to  them.  I  refer  to  the  case  of  Mtmfofd  t.  TAs 
Cbmfiwrcia/  /ns.  Co.,  5  Johns.  S6S.  Even  this  case  recognises  the  genenl  rale 
here  contended  for,  that  the  underwriter  upon  the  cargo  has  nothing  to  do 
with  the  expense  of  getting  the  cargo  to  market,  or  with  the  delajs  and  con- 
sequent expense  of  the  same,  thou^  caused  bj  a  peril  named  in  the  policy; 
and  this  general  principle  stands  in  the  way  of  allowing  extra  freight  in  tfan 
esse.  But  that  case  is  inconsistent  with  general  principles,  and  has  nerer 
been  recognized  as  fixing  a  general  rule.  It  has  never  been  followed,  and  has 
always  been  put  as  a  special  case  standing  upon  its  own  peculiar  drcma- 
stanoes.  It  has  several  times  since  been  referred  to  doubtingly,  and  the  oases 
carefully  distinguished  from  it,  where,  indeed,  it  is  difficult  to  see  any  real  dis- 
tinction. See  Dodgt  v.  TU  Union  Ins,  Co.,  17  Hess.  B.  477;  SeAukx  t.  Okio 
Ins.  Co.,  1  B.  Moil  845;  Phil,  on  Ins.,  2i8, 229;  2  Arnold  on  Ins.  8S6;  Pemuf 
V.  New  York  Ins.  Co.,  3  Caines'  B.  159.  No  one,  I  think,  can  read  die  opinion 
in  tiiat  case,  and  read  the  cases  since  decided  referring  to  it,  without  feeling  that 
nothing  but  the  name  of  Cluinoellor  Eskt  prevented  tlie  judges,  in  the  last- 
named  cases,  from  declaring  the  case  not  to  be  law.  They,  however,  take  a 
more  common  course.  They  do  not  i4>prove  the  caae,  but  endeavor  to  distin- 
guish the  subsequent  case  from  the  previous  one. 

Now  there  is  nothing  in  the  case  before  the  Court  to  assimilate  it  to  that  of 
Mumford  v.  The  Commercial  Ins.  Co.,  even  if  that  were  acknowledged  law. 
The  facts  are  entirely  different.  There  is,  indeed,  nothing  in  the  case  befere 
the  Court  showing  what  portion  of  the  freight  had  been  earned  by  tlie  flat- 
boat,  or  idiether  they  had  earfied  any,  or  were  in  a  condition  to  earn  any. 
Indeed,  according  to  well  recognized  principles  of  law,  they  had  earned  none 
whatever;  for  the  voyage  had  not  been  completed,  and  the  vessel  had  been 
destroyed,  and  the  flatboat  trip  substantially  given  up;  so  diat  it  oamed  no 
freight,  and  would  have  earned  none  if  another  party  had  been  the  canier  of 
the  hay.  Whereas,  in  the  case  in  5  Johnson,  the  whole  freight  had  been 
earned.  FlanderB  on  Shipping,  §  2b\.^~Halwerson  v.  Cole,  1  Speers,  322.— 
The  Ann  BuJiardson,  Blatchf.  858.— Ouw  v.  Baltimore  Ins.  Co.,  7  Crancfa,  358. 
— ^Abbott  on  Shipping,  new  ed.,  406.  See  HolUday  v.  Coe,  3  Ind.  B.  26.  So 
that  nothing  can  be  obtained  from  the  case  before  referred  to  in  aid  of  the 
one  before  the  Court. 

But  let  us  look  to  the  case  of  St^uUx  v.  7^  Ohio  Ins.  Co.,  1  B.  Mon.  345, 
which  is  the  last  and  most  faHly  considered  case  to  be  found  bearing  upon  the 
subject  According  to  that  case,  dearly  nothing  could  be  allowed  for  tiiis 
freight,  for  the  hay  was  not  sent  to  New  Orleans  for  the  benefit  of  the  under- 
writer, but  for  the  benefit  of  the  owner,  and  to  get  it  to  the  hi^er  maiket  at 
New  Orleans;  and  dearly,  as  he  got  the  special  benefit  of  this  carriage,  and  as 
the  underwriter  could  get  none  of  it,  why  should  the  latter  pay  for  it  1  The 
case  of  SehuUz  v.  The  Ohio  Ins.  Co.  is  directly  against  such  a  recovery. 

Suppose  the  hay  to  have  been  sold  on  the  spot,  there  would  have  been  no 
20  per  cent,  loss  for  the  underwriter  to  pay.    It  is  valued  at  14  doUan  per  ton 
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only,  and  that  Is  all  the  nnderwriter,  in  any  event,  conld  hare  been  required  to 
pay— eren  if  totally  deitioycd.  It  wonld  have  brought  20  doUan  per  ton, 
where  it  was ;  and  it  wonld  hare  Buffored  no  SO  per  cent,  lost,  as  the  case 
ihowB.    The  loss  was  bat  a  trifle  over  16  per  cent. 

It  was»  nndonbtedly,  for  the  interest  of  the  owner  to  carry  it  on,  bat  being 
BO,  and  for  his  benefit,  he  should  pay  for  it,  and  not  endeavor  to  throw  it  on 
the  onderwiiter,  who  had  no  interest  whaterer  in  it.  As  to  the  expense, 
whether  it  be  greater  or  smaller,  the  plaintiffs  in  eiror  had  nothing  to  do  with 
it  Nor  had  the  onderwriter  anything  to  do  with  the  £iict  whether  the  hay 
was  got  to  New  (Meant  before  or  after  the  river  firose,  or  whether  it  got  there 
m  the  winter  or  spring.  This  is  clearly  the  case,  where  the  reshipment  was 
widy  for  the  benefit  of  the  owner  of  the  hay,  and  was  dictated  for  his  interest, 
and  in  whidi  the  nnderwriter  apon  the  hay  oonld  have  no  imaginable  benefit. 
The  expense  of  saving  and  protecting  the  hay,  has  been  specially  found  to  be 
125  dollars,  and  that,  onder  the  spedal  covenant,  the  underwriters  must  pay, 
at  least,  then-  proportion  of  it,  each  company  paying  its  half;  but  the  expense 
of  nshipping  cannot  be  charged  to  them,  as  that  was  done  in  order  to  get  im* 
mediately  to  a  profitable  martet.    1  B.  Mon.  846. 

The  only  case  in  which  there  is  any  sense  in  charging  such  expense  to  the 
iasurcr,  is  where  the  property  is  perishable,  and  there  is  no  mariket  for  it  at 
the  place  of  disaster,  and  hence,  it  must  be  shipped  on  to  save  it  firom  total 
loss.  There,  m  the  total  loss  wonld  foil  on  the  insurer,  and  the  forwarding  of 
the  goods  is  to  avoid  that  loss,  and  save  the  insurer  from  greater  loss,  there  is 
•ome  reason  for  saying  tiutt,  in  such  a  case,  he  shall  bear  the  extra  expense  of 
such  forwarding.  Such  a  case  is  one  of  a  pure  salvage  loss.  And  even  in  this 
case,  tliese  charges  are  not  allowed,  unless  the  damage  to  the  subject  of  insur- 
ance, outride  of  these  expenses,  would  be  recoverable.  Being  incidental  ex- 
penses to  die  main,  or  insured  loss,  they  can  only  be  recovered  when  that  loss 
i>  recoverable.     1  B.  Mon.  346. 

The  question  whether  these  expenses  could  be  so  added  as  to  make  the 
requited' per  cent.,  was  made  in  the  case  of  Sdwltx  v.  The  Ohio  Ins.  Co.,  1  B. 
Mon.  846.  It  is  the  only  case  tliat  I  have  found,  in  which  the  question  was 
directly  made,  whether  these  expenses  could  be  added  to  the  losses,  to  make 
op  die  required  per  cent.  The  case  depended  entirely  upon  that  question,  and 
the  extra  ficeight  and  expenses  added  to  this,  would  have  made  the  required 
per  cent.  The  Court  held  that  the  extra  freight  was  not  recoverable,  and 
rendered  judgment  for  the  expense  of  saving  and  preserving  the  cargo,  under 
a  covenant  like  that  in  the  policy  in  question.  The  damage  to  the  property 
was  not  allowed,  nor  the  extra  freight.  The  text  books  all  take  the  ground 
that  these  incidental  expenses  cannot  be  added  to  the  main  damage,  to  make 
up  the  required  per  cent.    2  Arnold  on  Ins.  867, 868,  third  and  fourth  rules. 

3.  The  usual  way  of  ascertaining  the  damage,  that  is,  the  per  cent,  of  dam- 
age on  the  property,  is  by  comparing  the  sales  of  the  damaged  article  with  the 
•onnd  value,  at  the  place  of  destination.  2  Amlod  on  Ins.  966, 967, 968.  It  is 
there  laid  down  that— 

"There  is,  therefore,  an  important  distinction  running  through  the  whole  of 
this  branch  of  insurance  law,  viz.,  that  the  extent  of  loss  the  assured  on  goods 
lUftains  by  the  seaHlamage,  is  one  thing— 4he  amount  which  the  underwriter 
has  to  pay  in  respect  thereof/ is  qidto  another;  accordingly  when  goods  arrive 
MSpdamaged,  two  points  are  to  be  ascertained :  first,  the  extent  of  depreciation 
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In  yalae  which  the  goods  hftve  suflfered ;  secondly,  the  amount  wfaidi  die  xaikt- 
writer  oaght  to  pay  in  respect  thereof. 

"The  first  point  is  ascertained  hy  sfanply  comparing  the  price  for  wfaidi  the 
goods  would  have  sold  in  the  market,  had  they  arriTed  there  sound,  widi  the 
price  for  wbich  they  actnally  do  sell,  arriving  there  damaged. 

"Generally  speaking,  in  practice,  the  damaged  goods  an  actually  sold  hj 
pablic  auction,  and  the  amount  they  realize  is  called  the  proceeds  of  the  dam- 
aged sales;  the  value  which  diey  wonld  hare  sold  for,  if  sound,  Is  estimalied 
by  supposing  them  to  be  sold  at  the  current  price  for  sound  articles  of  the 
same  kind,  in  the  same  market,  and  the  amount  supposed  to  be  realised  bf 
these  per  forma  sales,  is  called  the  proceeds  of  the  sound  sales. 

"The  difference,  then,  between  the  maiket  price  of  die  sound,  and  the  mar- 
ket price  of  the  damaged  goods,  or,  in  technical  language,  between  die  aonnd 
and  damaged  sales,  gives  the  direct  amount  of  the  merchant's  loss. 

"But  this  cannot  be  die  amount  the  underwriter  has  to  pay;  for,  fint,  it 
would  make  the  market  price  of  the  goods,  at  the  port  of  destination,  the 
basis  of  the  underwriter's  Ualnlity,  when,  as  we  have  just  seen,  the  only  true 
basis  of  such  liability  is  their  prime  cost  at  the  port  of  loading ;  secondly,  it 
would  involve  the  underwriter  in  the  rise  and  fall  of  the  markets,  with  which, 
as  we  have  also  seen,  he  has  no  concern ;  that  is,  for  the  same  amount  of  sea- 
damage,  he  would  have  to  pay  more  when  the  goods  come  to  a  gaining,  and 
less  when  they  come  to  a  losing  market ;  while  the  desideratum  is,  to  obtain 
some  uniform  measure,  or  standard  of  value,  by  which  the  underwriter  has  to 
pay,  in  respect  of  a  particular  loss  on  damaged  goods,  which  shall  be  always 
the  same  when  the  proportional  extent  of  damage  is  the  same. 

"The  object,  then,  in  comparing  the  proceeds  of  the  sound  and  damaged 
sales,  for  the  purposes  of  indemnity  under  the  policy,  is  not  to  ascertain  die 
direct  amount  of  the  merchant's  loss,  but  its  relative  amount— the  propoition, 
that  is,  which  it  bears  to  the  price  at  which  the  goods  would  have  sold  if  sound; 
the  question  being,  not  whether  the  depreciation  amounts  to  any  given,  fixed 
sum,  but  whether  it  amounts  to  one-half,  one-fourth,  or  one*tenth  of  the  sum 
for  which  the  goods  would  have  sold,  if  sound;  whether,  in  a  word,  die  com- 
modity is  one-half,  one-fourth,  or  one-tenth  the  worse  for  the  seardamage. 
When  this  is  ascertained,  the  liability  of  the  underwriter  is  ascertained  also; 
for  he  pays  the  same  proportional  part,  whether  it  be  one-half,  one-fourth,  or 
one-tenth  of  the  prime  cost  or  value  in  the  policy. 

"  The  difference  between  the  sound  and  damaged  sales  affords  the  proportioii 
of  loss  in  any  given  case,  t.  e.  it  gives  the  aliquot  of  the  original  value  whidi 
may  be  considered  as  destroyed  by  the  perils  insured  against ;  when  this  is  as- 
certained, it  only  remains  to  apply  this  liquidated  proportion  of  the  loss  to  the 
standard  by  which  the  value,  as  between  the  assured  and  the  underwriter,  is 
calculated,  (»'.  e.  the  prime  cost  or  value  in  the  policy),  and  you  have  the  one- 
half,  the  one-fourth,  or  die  one-tendi  of  the  loss,  in  terms  of  money. 

"Thus,  the  sum  which  the  underwriter  will  have  to  pay,  will  dqiend  soldy 
on  the  relative  extent  of  the  loss,  and  will  be  the  si6ne,  whether  the  goods  ar- 
rive at  a  gaining  or  a  losing  market. 

"In  short,  that  which  the  assured  loses  by  the  depredation  of  his  goods,  is 
an  aliquot  part  of  the  market  value  for  which  they  would  have  sold,  had  they 
arrived  sound,  at  their  port  of  destination ;  that  which  the  underwriter  pays  in 
respect  of  such  loss,  is  the  same  aliquot  part  of  their  prime  cost  or  vahae  in 
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Ihe  ^dUky;  dnis,  if  the  damige  amonnto  to  half  the  sotind  yalne  of  the  goods.    Not.  Term, 
the  underwriter  pays  half  the  snm  he  has  agreed  to  insnxe;  if  to  a  third,  then        1858* 

he  paTS  a  third  of  that  snm,  and  so  on,  in  exact  proportion  to  the  extent  of  the  "z — i 

depieaanon."  ^^^^  j^^ 

That  snch  a  mle  is  indispensihle,  is  evident  from  the  fiict  that  the  agreed     Compakt 
Tslae  in  the  policy  (all  that  the  underwriter  can,  in  any  event,  be  made  to  ▼• 

paj),  is  much  less  than  the  real  valne  of  the  artide  at  the  port  of  destination.  Masov. 
Into  tiie  hitter,  have  gone  the  expense  of  the  transportation,  and  the  profits  of 
tiie  maiketsi  &c.  That  shows  the  per  cent,  of  damages.  When  that  is  ascer- 
tsmed,  if  it  be  the  required  per  cent.,  then  the  expense  of  ascertaining  it,  the 
protest,  and  other  incidental  expenses  to  the  damage,  are  also  payable,  others 
wise  not    2  Arnold  on  Ins.  866, 867. 

4.  The  extra  freight  is  to  be  Obtained  in  all  snch  cases,  by  subtracting  from 
the  freight  paid  on  reshipment  by  steamboat,  the  fuU  flatboat  freight.  In  this 
case,  it  was  by  subtracting  from  the  ten  dollars  per  ton  paid  the  steamboat,  the 
rsfndar  fiatboai  freight,  six  dollars  per  ton.  This  is  upon  the  idea  that  the 
flatboat,  not  having  petfbnned  the  voyage,  earned  no  freight  whatever.  The 
boat  was  not  able  to  proceed,  and  the  flat-boatmen  could  not  get  another.  If 
the  Mamnu  had  hired  this  property  carried,  instead  of  carrying  it  themselves, 
they  would  have  been  compelled  to  pay  nothing  for  the  service.  They  oouM 
have  compelled  the  earner  to  have  delivered  the  hay  in  New  Orisaits,  within  a 
ressonaUe  time,  for  the  agreed  freight,  no  matter  what  the  expense  might  be 
to  him;  or  they  oould  take  it  free  of  any  claim  for  freight.  Flanders  on  flip- 
ping, 4  S51.— Abbott  on  Shipping,  405,  lasted. — Ship  Naihamel  Hooper,  3 
8amn.  MO. — SaUus  v.  Ocean  Ins.  Co.  14  Johns.  138. 

Hence,  the  flatboatmen  earned  no  freight.  Holiday  v.  Coe.  3  Ind.  B.  26. 
The  freight  being  six  dollars  per  ton,  that  would  be  the  ordinary  cost  of  getting 
his  cargo  to  market.    The  extra  freight  is,  therefore,  four  dollars  per  ton. 

6.  Even  if  tiiis  oould  be  recovered,  in  case  the  hay  was  damaged  to  the 
tmount  of  20  per  cent  independently  of  it,  it  cannot  now  be  recovered,  because 
Bodi  expenses,  even  iriien  recoverable,  cannot  be  added  to  the  main  damage  to 
make  up  such  loss.  Such  a  rule  would  lead  to  all  kinds  of  frauds  upon  the 
vnderwriters.  It  would  hold  out  an  inducement  to  flatboatmen,  at  any  and 
sll  times  to  abandon  tiieir  duty,  at  any  and  every  difficulty  they  met  with. 

At  the  rate  of  14  dollars  per  ton,  the  underwriter  agreed  to  make  good  the 
damage  done  to  the  hay,  provided  that  damage  amounted  to  20  per  oent.  upon 
iti  value.  Tliis  per  cent,  of  damage  could  only  be  aacertained  by  the  sales  at 
New  OHeanu,  They  also  agreed  to  pay  their  proportion  of  any  expense  made, 
necessary  to  save  and  protect  the  property  when  in  peril ;  not  any  expense  of 
trsnspoiting  it,  though  extra.  That  expense,  in  thi«  case,  was  125  dollars  on 
both  policies,  a  portion  of  which  is  all  that  can  be  charged  to  the  plaintiff,  at 
any  rate.  2  Arnold,  866,  867.  Upon  this  point,  in  closing,  I  would  refer  the 
Court  to  the  case  of  Biay$  v.  Chesapeake  Ins.  Co.,  7  Cnmch,  415,  in  whidi  it 
was  hdd  that  the  underwriters  were  not  liable  for  the  expense  of  saving  goods 
m  peril,  under  a  danse  similar  to  the  one  ui  the  policy  in  question,  because  the 
vnderwriier  would  not  have  been  liable  for  the  loss  on  the  goods  so  saved, 
however  great  it  was.  That  is  undoubtedly  sound  law,  as  applicable  to  that 
esio,  and  it  throws  light  upon  the  questions  in  this  case;  for,  if  a  party  cannot 
be  liable  where  there  is  a  covenant  for  such  labor  and  expense,  for  the  reason 
that  he  oould  not  be  made  liable  for  the  loss  these  expenses  were  intended  to 
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prevent,  mncfa  less  can  he  be  held  liable  for  inctdentel  expensee,  where  he  ii 
not  liable  for  the  main  or  principal  expense  to  which  rach  expenses  are  inci- 
dent. In  tiiat  case,  the  Coort  smn  np  hj  saying:  "We  are,  therefore,  of 
opinion  that  the  underwriter,  not  being  answerable  for  the  principle  loss  in  this 
case,  thej  cannot  be  for  the  subsequent  expenses  which  were  incnired  in  re- 
coyering  the  property. 

(2)  Mr.  Gaday  made  the  following  aigument  for  the  appellees: 

The  appellants  occupy  much  space  in  endeavoring  to  establish  tibe  proposi- 
tion, that  there  are  three  separate  insurable  interests  on  a  cargo  shipped  in  a 
boat,  to-wit,  the  cargo,  the  boat,  and  the  freight;  and  that  because  these  inter- 
ests are  each  separately  tiie  subject  of  insurance,  it  follows  that  the  insurance 
companies  having  only  insured  the  cargo,  are  not  liable,  in  any  case,  for  eztia 
freight  necessarily  incurred  in  transhipping,  &c 

Admitting  the  proposition  contended  for  by  the  appellants,  that  the  boat,  the 
cargo,  and  the  freight  are  each  separate  insurable  interests,  it  by  no  means  fol- 
lows, we  think,  that  the  appellants  are  not  liable  for  the  extra  fireigfat,  in  the 
case  at  bar;  and  the  authorities  cited  do  not  support  such  a  conclusion,  as  we 
understand  them. 

There  are  cases,  no  doubt,  where  the  claim  for  extn  freight  would  not  be  a 
valid  daim ;  for  instance,  in  case  the  cost  of  transporting  the  cargo  from  the 
place  of  disaster  to  the  point  of  destination  had  been  no  greater  than  if  no  dis- 
aster had  taken  place.  In  such  case  the  insured  could  have  no  daim,  for  he 
would  have  suffered  no  loss.  But  the  case  at  bar  is  different.  Here  tiie 
transhipment  was  a  necessary  consequence  of  the  disaster;  and  by  this  disaster, 
a  peril  which  it  is  not  denied  the  Maaoru  were  insured  against,  Ihey  were  com- 
pelled by  circumstances  to  pay  ten  dollars  per  ton  to  get  the  hay  to  New  Or- 
UoM,  being  four  dollars  per  ton  over  and  above  what  the  cost  of  freight  would 
have  been,  if  the  disaster  had  not  taken  place. 

In  the  case  of  S(AnlU  v.  ITie  Ohio  Ins.  Co,^  often  dted,  and  seemingly  relied 
on  strongly  by  the  appellants,  the  Court  do  not  dedde  thai  extra  freight  is  not 
a  valid  charge  against  the  underwriters.  The  Ck)urt  concedes  that  the  insnren 
may  be  liable  for  a  reasonable  increase  of  the  expense  of  transhipment  on  par- 
tial loss  of  an  insured  cargo,  in  case  the  chaige  for  extra  freight  had  been  ren- 
dered necessary  by  the  perils  insured  against.  1  B.  Mon.  847.  The  extia 
freight,  however,  was  not  allowed  in  that  case,  because  the  focts  in  the  case  did 
not  warrant  such  an  allowance. — Ibid. 

Chancellor  Kbht,  in  his  Commentaries,  (vol.  3,  p.  388,)  remarks :  "If  ex- 
traordinary expense  and  extra  freight  be  incurred  in  carrying  on  tba  oaigo  in 
another  vessd,  when  the  first  one  becomes  disabled  by  a  perU  of  the  sea,  the 
French  rule  is  to  charge  the  same  upon  the  insurer  of  the  cargo.  This  ques- 
tion is  left  nndedded  in  the  Engli$h  law,  but  in  this  country  we  have  followed 
the  Fmtch  rule." 

This  was  also  the  ruling  of  the  Court  in  the  case  of  MHmJard  v.  Tke  Com. 
/fit.  Co.,  5  Johns.  S68,  commented  on  by  the  appellants  in  their  brief.  The 
appellants  say  that  the  above  case  has  never  been  followed,  but  has  alwayt 
been  regarded  as  a  special  case,  not  fixing  a  general  rule,  and  referred  to  doabt- 
ingly,  quoting  the  case  of  Schidu  v.  7^  Ohio  Int.  Co.  in  support  of  that  opin- 
ion. This  case  is  expressly  commented  on  by  the  Kentuky  Court  of  Appeals, 
not  doubtingly,  but  the  prindple  is  dearly  laid  down,  that  when  the  tranship- 
ment was  necessary  to  the  completion  of  the  adventure,  and  the  safe  arrival  of 
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the  goods,  Ac.,  tbo  owner  had  a  right  to  incur  the  expense  of  transhipment.    Nor.  Term, 


I  B.  Hon.  343.  Justice  Wildb,  also,  in  Dodge  t.  Tk€  IMon  Marine  Ins,  Co,, 
17  Mass.  B.  475,  476,  in  referring  to  the  case  of  Mumfird  y.  The  Com.  Ine.  Co,, 
sajs:   "No  one,  I  think,  can  donht  it  was  correctly  decided." 

It  IS  trae,  cases  are  distinguished  fiom  the  ruling  in  the  Mumjbrd  case,  hut 
the  Kmhid:^  Court  of  Appeals  seem  not  to  think  it  difficult  to  see  any  real  dis- 
tinction. The  ruling  is  founded  on  the  principle  that  the  insurer  guaranties 
the  safe  arrival  of  the  goods,  and  hy  that  guaranty  is  bound  to  contribute  to 
CTery  expense  necessary  to  insure  the  safety  of  the  goods,  and  which  is  the  nn- 
SToidable  consequence  of  a  peril  insured  against.    1  B.  Mon.  341  to  344. 

Expenses  incurred  on  the  caigo,  or  any  part  of  it,  in  direct  consequence  of 
a  peril  insured  against,  and  all  losses,  chaiges,  and  expenses  necessarily  incur- 
red about  the  property  sared,  from  the  time  of  disaster  to  the  time  when  the 
property  reaches  the  port  of  destination,  ought  to  be  borne  by  the  insurer.  S 
Phil,  on  Ins.  ^  1469.  Sec,  also.  Marsh,  on  Ins.  379;  Seark  t.  SetmU,  4  Johns. 
Ch.  818;  Do^  y.  The  Union  Marine  Ine.  Co.,  17  Mass.  B.  475;  Gaaam  y. 
The  Cin.  Ine,  Co.,  6  Ohio  B.  71. 

And  eyen  in  En^and,  where,  as  Chancellor  Kext  informs  us,  the  rule  is  not 
lettled,  ''it  seems  doubtful  whether  he  [the  underwriter]  may  not  be  chargeable, 
under  certain  circumstances,  with  the  increased  ireis^t,  which  the  merchant  is 
obliged  to  pay  the  ship-owner  in  case  of  transhipment,  when  the  fi«ight  by  the 
snbstitnted  exceeds  that  of  the  original  ship."  S  Arnold  on  Ins.,  ch.  1,  ^  10, 
•790. 

It  is  true  thatno  man  would  daim  that  an  insurance  of  a  store  coyered  the 
goods  contained  in  it,  nor  that  an  insurance  upon  the  goods  would  coyer  tiie 
store-house;  yet  we  apprehend  no  man  would  doubt  that  in  case  the  goods 
coyered  by  insurance  were  damaged,  by  reason  of  the  burning  of  the  store,  that 
the  underwriter  would  be  liable  for  the  loss  of  the  goods,  eyen  if  the  store-house 
was  not  insured. ' 

8o  in  the  case  at  bar,  the  damage  to  the  cargo  was  the  consequence  of  the 
sinking  of  the  boat;  and  the  Maeone  made  no  daim  for  the  injury  done  to  the 
boat  Their  claim  is  for  the  ii\jury  to  the  caigo,  growing  out  of  the  sinking 
of  the  boat,  and  the  necessary  duuges  and  expenses  connected  with  the  disa^ 
ter,  and  the  increased  expense  of  getting  the  balance  of  the  caigo  to  market. 

But,  say  the  appellants,  the  hay  would  haye  brought  90  dollars  per  ton  at 
the  place  of  disa8ter,more  than  it  was  insured  for,  and  had  it  been  sold  at  that 
place,  there  would  haye  been  no  20  per  cent,  loss  for  the  underwriters  to  pay. 
The  hay,  then,  was  carried  on  for  the  benefit  of  the  owners,  not  ibr  the  insurers, 
and  to  get  it  to  a  better  market;  and  as  the  owners  got  the  benefit  of  the  car- 
riage, tlie  insurance  companies  should  not  pay  for  it. 

The  hay  was  insured  from  Lawrencebur^  to  New  Orleane;  and  the  reason 
why  the  owners  pud  the  companies  the  premium  was,  because  they  wished  to 
tnuispott  the  hay  to  New  OrUane  with  the  expectation  of  a  better  mariLet;  and 
they  had  n  right  to  insist  that  it  should  be  taken  there,  if  not  so  damaged  thait 
it  could  not  be  got  there. 

Suppose  the  hay  had  been  wor&  SO  dollars  per  ton  when  put  in  the  boat  at 
Lawrenedmrgh,  could  not  the  same  argument  be  used?  Or,  suppose  that  the 
hay  would  haye  brous^t  20  dollars  per  ton  at  some  pomt  aboye  the  place  of 
disaster,  could  die  insurers  say,  in  case  of  loss,  "We  are  not  UaUe,  the  hay 
could  hftve  been  sold  at  20  doUan  per  ton  before  the  disaster,  and  that  Is  more 


1858. 


Thb  Irdiah- 
AFOLI8  Ins. 

COMTAHT 

y. 
Maboit. 


192 


CASES  IN  THE  SUPREME  COURT 


Not.  Term, 

1858. 

Thb  Indiah- 
APOLI8  Ins. 

COMPAHT 

V. 

Hasov. 


than  our  insaranoe  upon  it."    WoiQd  not  the  aigoment  in  one  cue  be  jast  m 
sonnd  as  in  the  other  ? 

There  is  no  anthoritj  from  tiie  insniers  to  sell  the  hny  at  the  place  of  disai- 
ter;  and  the  owner  had  no  discretion  in  the  matter,  bnt  was  obliged,  bj  die 
terms  of  the  policy,  to  forward  the  hay  to  the  point  of  destination.  And  eTcn 
had  there  been  no  snch  danse  in  the  policy,  it  would  have  been  the  dnty  of  the 
master  of  the  boat,  nnder  the  ctrcomstances,  to  tranship  the  hay  to  the  poiitt 
of  destination.  1  Arnold  on  Ins.  *187,  *195. — Bryant  ▼.  The  Com.  Int.  Co.,  13 
Pick.  543.— <Scufl  r.  Briddle,  2  Wash.  C  C.  Ibl. ^HaU  y.  FVanUin  Ins.  Co.,  9 
Pick.  478.-7^  American  Ins,  Co.  ▼.  Center,  4  Wend.  b2.— Jordan  y.  Warren 
Ins.  Co.,  1  Story  C.  C.  848. 

Can  the  expenses  and  chai^ges  incident  to  a  loss,  or  the  extra  freight  on  trsn- 
shlpment  of  the  hay,  be  added  to  the  damage  done  to  the  hay,  to  make  np  the 
loss  to  20  per  cent,  to  enable  the  Masons  to  reooTcr  nnder  the  policy,  which 
provides  that  the  insurers  shall  not  be  liable,  except  in  cases  of  general  aver- 
age, for  any  loss  on  hay,  unless  it  amount  to  30  per  cent,  on  the  aggregate 
value  of  such  property? 

The  appellants  having  before  called  upon  the  Court  to  release  them  altoge- 
ther from  the  chaigo  for  extra  freight,  now  desire  the  Court  to  place  such  a 
construction  upon  the  policy  as  will  enable  them  to  get  rid  of  the  balance.  In 
other  words,  the  insurance  companies  desire  the  Court  so  to  construe  the  poli- 
cies of  insnranoe  Issued  by  them,  that  the  same,  instead  of  covering  all  the  lots 
and  damage  sustained  by  the  insured,  as  has  generally  been  supposed  they 
were  intended  to  do,  they  shall  only  cover  a  fractional  part  of  the  same— a 
proposition  that  certainly  does  not  recommend  itself  to  the  Court,  very  strongly 
on  account  of  its  equity. 

It  will  not  do  to  take  it  for  granted  that,  because  the  freight  and  expenses 
may  be  separately  the  subject  of  insurance,  they  cannot  be  recovered  in 
&o  cases  before  the  Court  These  cases,  certainly,  are  widely  difibrent  in 
principle  from  the  supposed  cases  of  the  iq>pellants.  In  the  case  of  Sdtukz  v. 
The  Ohio  Ins.  Co.,  b^ore  dted,  so  frur  from  the  Court  there  deddmg  dial  the 
expenses  and  incidental  charges  could  not  be  added  to  the  damage  on  the 
goods  to  make  up  the  percentage,  the  Court  do  not  decide  that  point  at  aU, 
though  it  is  evident,  from  the  reasoning  of  the  Court,  that  had  a  decision  of 
that  point  been  necessary,  it  would  have  been  decided  that  snch  chaigea  could 
be  added  to  the  loss  of  the  gooda  to  make  iq)  the  neoesaary  per  cent,  to  bring 
the  loss  within  the  policy.    1  B.  Mon.  888. 

In  the  case  of  the  Fireman's  Ins.  Co.  v.  FitsJiu^,  4  B.  Mon.  160,  the  <ines- 
tion  as  to  how  &r  expenses  incurred  in  case  of  damage  to  a  boat  insured  could 
be  properly  chargeable  to  thd  underwritera,  was  discussed  somewhat  at  length, 
and  the  Court  held  (p.  178)  that  under  the  circumstances  in  that  caae,  the 
expenses  incidental  to  the  main  loss  must  be  regarded  as  a  part  of  the  loss 
within  the  policy,  and  that  the  insurers  were  liable  for  tiiem  on  die  same  prin- 
ciple on  which  they  were  liable  for  any  other  loss ;  and  the  incidental  expenses 
in  that  case  wevp  held  to  be  properly  added  to  the  main  loss  to  make  op  the 
percentage  necessary  to  enable  the  insured  to  recover.    4  id.  176. 

Bnt  by  the  policy  itself,  it  would  seem  that  it  was  contemplated  that  the 
charges  and  expenses  should  be  considered  a  part  of  the  loss.  The  last  sen- 
tence in  the  paragraph  in  the  policy,  defining  the  percentage  of  loss  to  make 
the  company  liable,  and  in  relation  to  such  percentage,  oondndea  with  the 
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words,  '*exclii8iTe  of  all  chtrges  and  expenses  incniTed  for  the  purpose  of  as- 
certaining and  proYing  the  loss."  From  this  langnage,  it  would  certainly  be 
inferred  that  all  other  charges  and  expenses  incurred  should  be  added  to  make 
np  the  SO  per  cent.,  except  those  incurred  in  ascertaining  and  proving  the  loss, 
upon  the  principle  of  the  maxim,  exprenio  untus  ett  exduno  akerius,  and  had  it 
been  the  intention  of  the  company  to  hare  excluded  fW>m  the  estimate  of  the 
loss  to  make  up  the  per  cent.,  the  expenses  and  charges  incurred  in  saving  and 
transhipping  the  goods,  as  weU  as  those  incurred  in  ascertaining  and  proving 
tiie  loss,  it  is  very  reasonable  to  conclude  that  while  framing  that  section  of  the 
policy  relating  to  the  same  subject,  it  would  have  been  so  expressed. 

Bat  a  case  precisely  in  point,  {HaB  and  Lindsay  v.  The  Bising  Sun  In$.  Co.,) 
wss  decided  at  the  March  term,  1857,  of  the  Superior  Court  of  Cincinnati, 
That  was  a  case  founded  on  a  policy,  simUar,  in  all  respects,  to  the  policy  in 
the  case  at  bar ;  in  foct  issued  by  one  of  the  same  appellants.  It  was  also  a 
poltcy  on  a  cargo  of  hay,  and  the  ilatboat,  upon  which  the  same  was  shipped, 
gronnded,  as  did  the  one  in  the  case  now  before  the  Court,  and  the  hay  was 
fonrarded  to  the  point  of  destination,  at  a  cost  of  5  dollars,  50  cents,  per  ton. 
The  same  points  also  arose  in  that  case,  and  were  presented  by  the  same  able 
ooonscl  who  presents  them  in  the  case  now  before  the  Court. 

Jadgo  SrsKCEB  held,  1.  "That  the  words  'loss  or  damage'  in  the  memo- 
randum dansc  of  the  policy,  were  not  confined  to  sea  or  river  damage  merely, 
bnt  must  be  intended  to  include  such  loss  as  was  the  direct  consequence  of  the 
perils  insured  against,  and  such  as  would  have  been  covered  by  the  policy,  had 
it  contamed  no  exception  of  loss  within  20  per  cent. — the  exception  being  in- 
tended to  limit  what  would  otherwise  have  been  tlie  general  liability  of  the  in- 
surer. 

2.  "That  the  cxpen.se  of  saving  and  preserving  the  property  was  a  loss  of 
thu  description,  and  should  be  added  to  the  damage  occasioned  the  hay,  in  es- 
timating the  amount  of  such  loss ;  and  taking  the  two  together,  the  whole  loss, 
amounting  to  more  than  20  per  cent.,  was  covered  by  the  policy. 

3.  "That  the  clause  requiring  the  insured  to  use  reasonable  and  proper  means 
or  the  relief  and  recovery  of  the  property,  to  the  charges  whereof  the  com- 
pany engage  to  contribute,  &c.,  was  intended  to  reimburse  the  insured,  in  any 
ercnt,  for  expenses  thus  incurred,  whether  the  sum  amounted  to  20  per  cent, 
or  not;  but  did  not  preclude  the  same  expenses  from  being  treated  aa  part  of 
the  loss  to  which  the  insurer  woidd  otherwise  be  liable,  irrespectiTe  of  such 
elanse. 

4.  "That  in  estimating  the  claim  for  extra  freight,  the  same  principle  must 
be  applied,  whether  plaintiff  was  his  own  carrier,  or  employed  another  person; 
and  inasmuch  as,  if  the  hay  had  been  carried  by  another  person,  no  freight 
could  have  been  earned  at  the  time  of  the  disaster,  and  the  cost  of  transport- 
ing the  cargo  from  the  place  to  the  port  of  destination  was  no  greater  than  it 
vould  have  been  if  the  disaster  had  not  happened — thcro  was,  in  fact,  no  in- 
creased freight  to  be  borne  by  the  owner,  and,  therefore,  no  loss  for  which  in- 
demnity could  be  required,"  &c. 

It  will  be  observed  that  although  the  Court,  in  that  case,  did  not  allow  the 
ciaun  for  extra  freight,  it  was  not  for  the  reason  that  the  claim  w«s  not  a  legal 
one,  but  because  no  increased  freight  bad  to  be  borne  by  the  insured ;  and 
there  was,  therefore,  no  loss  for  which  indemnity  could  be  asked.  In  ttiis  re- 
^ct  the  case  at  bar  differs  from  the  case  above  referred  to.    In  this  ease  the 
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Not.  Term,  cost  of  freight  fiK>ni  Lonormodmrgh  to  Nbw  Orleans  wu  fix  doUm  per  toi. 
1858.  'I'he  MammM  paid  the  steamboat  for  taUng  the  hay  liom  the  place  of  diiaiter 
to  the  pohit  of  destination,  ten  dollan  per  ton,  making  an  increase  of  freight  of 
four  doUan  per  ton,  upon  the  theory  of  the  abore  cited  case,  that  no  freight  had 
been  earned  by  the  flat-boatman.  That  is,  dedncfing  the  total  amovnt  of  tiM 
flatboat's  freight  (six  doUars  per  ton)  from  amount  paid  the  steamboat  (tea 
dollars  per  ton),  leaving  four  dollars  per  ton  as  the  extra  fifeight  paid. 


DnODALB 

M^Riirs. 


DuoDALB  V*  Marine. 

The  assignor  of  a  promissory  note  is  not  liable  on  die  assignment  where  no 
suit  has  been  brought  by  the  assignee  against  the  maker,  unless,  at  the  time 
the  note  became  due,  the  maker  had  no  property  subject  to  execution. 


Friday^ 


APPEAL  from  the  Waipte  Court  of  Common  Pleas. 

Davison,  J. — Marine  sued  Dugdale  as  assignor  of  two 
promissory  notes— one  for  the  payment  of  70  dollars,  and 
the  other  for  200  dollars.  The  notes  were  each  executed 
by  one  Alfred  Shinn  to  DugddUy  and  by  him  assigned  to 
MaHne^  who  was  the  plaintiiT. 

The  complaint  avers  that  Shifin^  on  the  25th  of  Decern- 
befj  1856,  the  day  on  which  the  notes  severally  became 
due  and  payable,  was,  and  at  all  times  since  has  been,  and 
still  is,  notoriously  insolvent;  and  that  the  notes  remain 
unpaid,  &c. 

The  main  question  involved  in  the  assignment  of  errors 
is,  whether  the  evidence  given  on  the  trial  proves  the  in- 
solvency  of  the  maker  of  the  notes,  as  alleged  in  the  com- 
plaint. In  this  instance,  no  suit  appears  to  have  been 
brought  by  the  assignee  against  the  maker,  and  when  that 
is  not  done,  the  assignor  is  not  liable  on  the  afisignment, 
unless,  at  the  time  the  notes  became  due,  the  maker  had 
no  property  subject  to  execution.  1  Blackf.  181. — 8  id. 
304w— 7  Ind.  R.  247. 

At  the  proper  time,  the  defendant  moved  to  suppress 
various  portions  of  depositions  taken  by  the  plaintiff  to  be 
lead  in  evidence  in  the  cause.     The  motion  waa  decided 
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by  the  Court,  but  whether  correctly  or  not,  is  a  question  Nor.  Term, 
not  important  in  the  consideration  of  the  case ;  because,       ^^^ 
in  our  opinion,  the  evidence  given,  and  to  the  admission     KoKavb 
of  which  theie  was  no  objection  raised,  sustains  the  case  Thb  Stats. 
made  by  the  complaint. 

Per  Ouriam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

X  Perry  J  for  the  appellant. 

J.  B.  JuUan^  for  the  appellee. 


McKane  v.  The  State. 

An  indictment  for  grand  larceny,  cfaai:ging  that  A.  on,  &c.,  at,  &c.,  60  dollars 
of  the  current  gold  coin  of  the  United  States,  of  the  yalne,  &c.,  the  property 
of,  ftc.,  did  feloniously  steal,  Ac.,  soffidently  describes  the  property  diarged 
to  liaTD  been  stolen. 

APPEAL  from  the  Vanderburgh  Circuit  Ck>urt  ^    -. 

Davison,  J. — Prosecution  for  grand  larceny.  The  indict- 
ment chains  that  McKanCj  on,  &c.,  at,  &c.,  60  dollars  of 
the  current  gold  coin  of  the  United  States^  of  the  value  of 
60  dollars,  the  property  of  one  Armstror^  then  and  there 
being,  did  feloniously  steal,  &c.  Verdict  for  the  state. 
Motions  for  a  new  trial,  and  in  arrest,  overruled,  and  judg- 
ment, &C. 

For  error,  it  is  alleged  that  the  property  charged  to  have 
been  stolen  is  not  described  with  a  sufficient  degree  of  cer- 
tainty. 

An  indictment  must  contain  a  certain  description  of  the 
crime  of  which  the  defendant  is  accused,  and  a  statement 
of  the  facts  by  which  it  is  constituted,  so  as  to  identify 
the  accusation,  inform  the  defendant  of  the  charge  against 
which  he  is  called  upon  to  defend,  and  enable  him  to  plead 
his  conviction  or  acquittal  in  another  prosecution  for  tke 
same  offense.  Still,  if  the  sense  be  clear,  nice  objections 
ought  not  to  be  regarded    1  Chit  Grim.  Law,  169^  el  $eq. 
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Not.  Term,       In  view  of  this  exposition,  the  indictment  before  us  seems 
^^"*      to  be  sufficiently  certain.    True,  there  are  authorities  which 
BhkCKwmus  hold  that  money  should  be  described  as  so  many  pieces  of 
Tub  Statb.  gold  or  silver  coin,  called,  &c.,  and  that  the  species  of  coin 
must  be  specified.     Whart  Crim.  Law,  132.    But  we  aie 
unable  to  perceive  a  reason  "why  the  description  used  in 
this  instance  should  not  be  regarded  as  equally  certain. 
We  have  a  piece  of  money,  of  the  gold  coin,  called  a  dol- 
lar; and  is  it  not  just  as  intelligible  to  say  ^*  sixty  dollars  of 
the  gold  coin,"  as  to  say  ^' sixty  pieces  of  gold  coin  called 
sixty  dollars  ?"     In  our  opinion,  the  indictment  is  unobjec- 
tionable. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
A.  Ijplehartj  for  the  appellant. 
X  M,  Shanklin^  for  the  state. 


Black  WELL  v.  The  State. 

Where  a  child  under  ten  yean  of  age,  was  examined  by  the  Conrt  toaditng 
her  eapadtf  to  testify  In  a  cause,  and  her  answers  discloaed  that,  though  she 
was  ignorant  of  the  natnre  of  the  punishment  for  fidse  swearing,  jet  that  she 
comprehended  the  obligations  of  an  oath,  and  believed  that  any  deTiation 
from  the  tmih,  wliile  under  oath,  would  be  followed  by  appropriate  punish- 
ment,—AeU,  that  she  was  a  competent  witness. 

^^^j,  APPEAL  from  the  Decatur  Circuit  Cavat 

Davison,  J.^-Blackwell  was  indicted  in  the  Circuit 
Court  for  an  assault  and  battery,  with  intent  to  commit  a 
rape.  Verdict  for  the  state;  new  trial  refused;  and  judg- 
ment. 

During  the  trial,  the  state  proposed  to  introduce  Sarah 
Abigail  Miller^  upon  whom  the  crime  is  alleged  to  have 
been  committed,  and  who  was  under  the  age  of  ten  years, 
as  a  witness  in  the  cause.  And  thereupon  the  Court — ^the 
defendant  having  suggested  that  she  was  incompetent,  on 
the  ground  of  incapacity — proceeded  to  examine  the  pro- 
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posed  witness  touching  her  capacity  to  testify,  and  upon   ^or.  Term, 
sach  examination  she  stated  as  follows:  loo8. 


"  My  name  is  Sarah  Abigail  Miller*  Do  not  know  how  Blackwbix 
fsiX  I  live  from  town.  Mother  is  living;  have  no  father  Tbx  Statb. 
living;  don't  know  how  long  father  has  been  dead;  moth- 
er's name  is  Eliza  Ann  Miller;  mother  has  been  married 
to  John  Blackwellj  since  father  died.  I  was  a  witness  before 
esquire  Bryan^  in  this .  case.  I  held  up  my  hand,  and  the 
esquire  talked  to  me.  It  is  not  right  to  teU  a  lie,  on  any 
occasion.  It  would  not  be  right  to  swear  to  a  lie.  I  am 
going  on  ten  years  old,  and  don't  know  when  I  will  be  ten; 
my  mother  told  me  I  was  nine  years  old.  If  I  swore  a  lie, 
I  would  be  punished,  but  do  not  know  how.  It  would  be 
right  to  tell  and  swear  to  the  truth  on  all  occasions.  I 
would  swear  to  the  truth  if  sworn  in  this  case— the  truth 
and  the  whole  truth.  I  would  tell  nothing  but  the  truth,  if 
mother  wanted  me  to;  mother  told  me  to  tell  the  truth  in 
this  case.  I  do  not  know  whether  the  punishment  for 
swearing  to  a  lie  would  be  in  this  world,  or  a  future  one; 
my  mother  never  instructed  me  about  it." 

This  was  all  the  showing  relative  to  the  proposed  wit- 
ness. The  Court,  over  the  defendant's  objection,  adjudged 
her  competent,  and  she  was  accordingly  sworn,  and  exam- 
ined on  the  trial. 

We  have  a  statute  which  says,  "  Children  under  ten  years 
of  age  are  presumed  to  be  incompetent  as  witnesses. 
When  over  the  age  of  ten  years,  they  are  presumed  to  be 
competent.  ♦  ♦  •  But  the  Court  may  examine  children 
of  tender  age,  *  *  *  as  to  their  capacity,  and  decide 
upon  their  competency."    2  R.  S.  p.  81,  §  239. 

Between  this  and  the  rule  as  it  exists  at  common  law, 
the  point  of  diiSerence  is  as  to  the  age  at  which  a  proposed 
witness  is  presumed  competent.  By  the  common-law  rule, 
eveiy  person  over  the  age  of  fourteen  is  presumed  to  have 
common  discretion  and  understanding,  until  the  contrary 
appears;  but  under  that  age  it  is  not  so  presumed;  and, 
therefore,  inquiry  is  made  as  to  the  degree  of  understanding 
which  the  child  offered  as  a  witness  may  possess.  If  he 
appears  to  have  sufficient  natural  intelligence  to  distinguish 
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Not.  Teim,   between  good  and  evil,  and  to  comprehend  the  nature  and 
^^^*      effect  of  an  oath,  he  may  be  examined  on  oath.    1  GreenL 
QsoTM     Ev.  §  367 .r^Rex  v.  Brazier^  1  East.  P.  C.  443.— The  StfUe 
Tbaiit.      v.  WkittieTj  21  Maine  R.  341.    Here,  the  examination  of  the 
proposed  witness,  as  it  appears  in  the  record,  indicates  the 
requisite  capacity.     True,  she  is  ignorant  as  to  the  mode 
in  which  false  swearing  is  punished;  yet  it  may  be  fairly 
inferred  from  her  statement,  that  she  comprehends  the  ob- 
ligations of  an  oath,  and  is  satisfied  that  any  deviation 
£rom  the  truth,  while  under  oath,  will  be  certainly  followed 
by  an  appropriate  punishment.    But  we  must,  in  this  case, 
presume  in  favor  of  the  action  of  the  Circuit  Court,  for  the 
reason  that  that  Court  had  the  proposed  witness  in  its 
presence,  and  was,  therefore,  enabled  to  estimate,  to  some 
extent,  her  capacity,  from  her  appearance,  and  the  manner 
of  her  replies  in  the  examination.     The  record,  in  our 
opinion,  sufficientiy  sustains  the  ruling  of  the  Court 
Per  Curiam. — The  judgment  is  affirmed  with  costs. 
J.  S.  Scobey  and  W.  Oumback^  for  the  appellant. 


.  ■•»  I 


Groves  and  Another  v.  Train  and  Others. 

f}ridiw,  APPEAL  from  the  Laporte  Court  of  Common  Pleas. 

Davison,  J. — Oearge  3Vain,  James  Masanj  and  Betga^ 
min  Spencer^  partners  under  the  name  of  Train^  Mason  4* 
Cb.,  sued  William  Gfroves  and  Biram  Andrews^  upon  a 
promissory  note  for  the  payment  of  602  dollars.  The  com- 
plaint alleges,  in  the  usual  form,  that  the  note  was  made 
by  the  defendants,  payable  to  the  plaintiffs,  by  their  copart- 
nership name  of  Traittj  Mason  4*  Oo*  Process,  as  to 
Cfroves,  was  returned  not  found.  Andrews  appeared  and 
demurred  to  the  complaint;  but  the  Court  overruled  his 
demurrer.  This  ruling  is  assigned  for  error,  but  no  excep- 
tion appears  to  have  been  taken.  The  question  involved 
in  the  assignment  is  not,  therefore,  properly  before  us. 
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The  answer  contained  four  paragraphs.    The  first,  was  ^o^-  Tenn, 
a  general  denial    The  other  paragraphs  make  no  point  in       ^^^' 
the  case,  and,  for  that  reason,  will  not  be  farther  noticed.  Mbwhxktkb 
The  issues  were  submitted  to  the  Court,  and  the  note  sued      Pbicb. 
on  was  the  only  evidence  adduced  on  the  triaL    Finding 
for  the  plaintifEs.     New  trial  refused,  and  judgment. 

The  judgment  is  said  to  be  erroneous,  because  there  was 
no  evidence  tending  to  prove  that  the  plaintiffs  constituted 
the  firm  of  2Vai9i,  Mason  if  Co,  This  position  is  not 
tenable.  There  being  no  plea,  verified  by  affidavit,  in 
which  the  averment  that  they  are  the  payees  of  the  note  is 
denied,  it  was  not  incumbent  on  the  plaintifis,  under  the 
pleadings,  to  prove  that  they  constituted  the  firm  of  Trains 
Mason  Sc  Co.    Abemathy  v.  Reeves^  7  Ind.  B.  306. 

Per  Ouriam. — The  judgment  is  affirmed,  with  8  per 
cent,  damages  and  costs. 

M.  EL  Faarand^  for  the  appellants. 

J.  B.  NileSj  for  the  appellees. 


•  ♦•»  > 


Mewherter  v.  Price  and  Another. 

So  much  of  the  aet  concerning  pxvmissory  notes  and  bOlB  of  exdumge,  as  re- 
fers to  "other  instnunents/'  is  Yoid,  because  not  embraced  by  the  title.  \^    g£ 
A  written  contract  ibr  the  deliyery  of  property,  is  not  assignable  bj  indorse- 
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Bnt  where  sach  an  assignment  is  made  upon  a  Taloable  consideration,  the 
assignee,  being  ihe  real  party  in  interest,  may  sne  hi  his  own  name,  making 
the  assignor  a  party;  for  the  written  assignment  being  inoperatiye,  the  con- 
tract stands  as  it  would  hare  stood  had  it  been  sold  and  delivered  without 
indorsement. 

The  Supreme  Court  will  not  decide  a  question  touching  parties  to  an  action, 
unless  it  was  raised  by  demurrer  or  answer  below. 

The  assignee  of  a  contract,  by  sale  and  deltrery,  may  perform  all  the  stipula- 
tions which  the  assignor  was  bound  to  perform. 

APPEAL  from  the  Bartholomew  Circuit  CJoturt.  a^L- 

Davison,  J- — This  was  an  action^  by  the  appellees,  who 
were  the  plaintiffs,  against  Mewherter.    The  following  is 


' 
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Nov.  Term,  the  case  made  by  the  complaint :  On  the  4th  of  Decern^ 
^°^°'  bery  1854,  the  defendant  entered  into  a  contract  in  writing 
Mbwhbbtbs  with  Morgan  and  Parkhurst^  signed  by  the  parties,  by  which 
Fbicb.  be  agreed  to  deliver  to  them  one  thousand  corn-fatted  hogs, 
to  average  two  hundred  pounds  net,  at  any  pork-packing 
house  in  Madison  that  they  might  designate,  between  the 
1st  and  the  20th  of  December^  1855,  for  which  they  were 
to  pay  4  dollars,  25  cents,  per  one  hundred  pounds  net; 
1,000  dollars  to  be  paid  on  the  Ist  of  June,  1855,  and  1,000 
dollars  on  the  1st  of  October  in  the  same  year,  and  the 
balance  on  the  delivery  of  the  hogs ;  which  several  sums, 
they,  Morgan  and  Pa/rkhurst^  paid  to  the  defendant,  as 
stipulated,  &c.  And  on  the  29th  of  December^  1854,  the 
defendant  and  one  McEwen  entered  into  a  written  con- 
tract, signed  by  them  respectively,  whereby  the  defendant 
agreed  to  deliver  to  McEwen^  at  any  pork-packing  house 
designated  by  him  in  Madison^  between  the  1st  and  the 
2dth  of  December y  1855,  one^  thousand  merchantable  hogs, 
to  average  two  hundred  pounds  net,  at  and  for  the  price  of 
4  dollars,  25  cents,  per  one  hundred  pounds  net,  to  be  paid 
for  on  delivery;  and  McEwen^  as  stipulated  in  the  con- 
tract, paid  an  advance  thereon  of  2,000  doUars. 

After  this,  in  September^  1855,  McEwen^  by  indorsement, 
assigned  his  contract  with  defendant  to  the  plaintifis;  and 
afterwards  in  October  in  the  same  year,  Morgan  and  Park- 
hursty  by  indorsement,  assigned  to  the  plaintiffs  the  con- 
tract by  them  entered  into  with  the  defendant. 

It  is  averred  that  for  these  assignments  the  plaintiffs 
paid  4,000  dollars;  that  they  gave  the  defendant  due  no- 
tice that  they  held  the  contracts,  designated  their  own 
pork-packing  house  in  Madison  as  the  place  where  said 
hogs  should  be  delivered,  and  so  notified  the  defendant; 
but  that  he  failed  to  deliver  the  hogs,  or  any  part  of  them, 
though  the  plaintiffs  were,  at  all  times,  ready  to  pay  for  the 
hogs  on  delivery,  &c. 

The  defendant  demurred,  upon  the  alleged  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  but  his  demurrer  was  overruled. 

Are  the  contracts  set  forth  in  the  complaint  assignable. 
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BO  as  to  anthorize  the  assignees  to  sue  in  their  own  names?  ^or.  Tenn, 
This  is  the  first  question  raised  by  the  demurrer.     We      ^^^* 
have  a  statute  entitled  ^*An  act  concerning  promissory  Mbwhbrter 
notes  and  bills  of  exchange,"  which  provides —  Fbich. 

**That  all  promissory  notes,  bills  of  exchange,  or  other 
instmments  of  writing,  signed  by  any  person  who  prom- 
ises to  pay  money,  or  acknowledges  money  to  be  due,  or 
for  the  delivery  of  any  specific  article,  or  to  convey  prop- 
erty, or  perform  any  stipulation  therein  mentioned,  shall 
be  negotiable  by  indorsement  thereon,  &c. 

^<  The  assignee  of  any  such  instrument  may,  in  his  own 
name,  recover  against  the  person  who  made  the  same"  (1). 

The  appellant  insists  that  under  the  act  to  which  we 
have  referred,  the  assignments  cannot  be  sustained,  be- 
cause promissory  notes  and  bills  of  exchange  are  alone 
embraced  in  the  title  of  that  act;  that  its  provisions,  so  far 
as  they  relate  to  "other  instmments  of  writing,"  are  not 
within  the  subject  of  its  title,  and  consequently  not  within 
the  requirements  of  §  19,  art  4,  of  the  constitution.  That 
section  declares  that  "every  act  shall  embrace  but  one  sub- 
ject, and  matter  properly  connected  therewith,  which  sub- 
ject shall  be  expressed  in  the  title.  But  if  any  subject 
shall  be  embraced  in  the  act,  which  shall  not  be  expressed 
in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  expressed  in  the  title."  We  have 
seen  that  the  title  to  the  act  under  consideration  is  limited 
to  promissory  notes  and  bills  of  exchange.  Its  language 
is  very  explicit,  and  we  know  of  no  rule  of  construction 
by  which  it  can  be  so  extended  as  to  embrace  instruments 
in  writing  other  than  those  which  it  expressly  names. 
Hence,  the  title  to  which  we  have  referred,  cannot,  in  view 
of  the  constitutional  provision  above  quoted,  be  held  to 
embrace  the  subject  of  the  contracts  in  suit;  and  the  act 
itself,  so  far  as  it  may,  in  terms,  authorize  their  assign- 
ment, is  plainly  inoperative.  There  are,  however,  other 
provisions  of  the  code,  which,  it  is  contended,  sustains  the 
action  in  the  names  of  the  plaintiffs  below.  Section  3  of 
the  act  concerning  civil  procedure,  says:  "Every  action 
mast  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
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Nov.  Term,  e8t,"&c.;  and  section  6  of  the  same  act  declares  that  ^^trhen 
•^^°*  any  action  is  brought  by  the  assignee  of  a  claim  arising 
KxwHBSTSK  out  of  contract,  and  not  assigned  by  indorsement  in  -writ- 
Pbics.  ing,  the  assignor  shall  be  made  a  party,"  &c  2  R.  S.  ppw 
27,  28.  Here,  the  facts  stated  clearly  induce  the  conclu- 
sion that  the  assignments  were  made  upon  a  valuable 
consideration;  and  the  result  is,  that  the  appeUees  ^weie 
the  real  party  in  interest  And  the  written  assignments 
being  inoperative,  the  case  stands  as  it  would  have  stood 
had  the  contracts  been  sold  and  delivered  without  indorae- 
ment.  It  follows  that  under  sections  3  and  6,  to  which 
reference  has  been  made,  the  action  was  properly  instituted 
in  the  name  of  Shrewsberry  and  Price.  It  is  true,  the  com- 
plaint does  not  make  the  assignors  of  the  contracts  par- 
ties; but  no  question  as  to  parties  is  raised  by  demurrer  or 
answer;  hence,  we  are  bot  allowed  to  notice  that  point  of 
inquiry. 

Another  ground  is  assumed  against  the  ruling  of  the 
Court  upon  the  demurrer.  It  is  said  that  the  assignors, 
though  they  might  legally  make  the  assignments,  could 
not,  without  the  assent  of  the  defendant,  authorize  the 
assignees  to  designate  the  place  of  delivery.  We  think 
otherwise.  The  sale  and  delivery  of  the  contracts  to  them 
was,  in  effect,  an  authority  to  the  assignees  to  perform  all 
the  stipulations  which,  by  the  contracts,  the  assignors  were 
bound  to  fuimi.  Indeed,  it  could  make  no  material  differ- 
ence  to  the  defendant,  who  pointed  out  the  place  of  the 
delivery  of  the  hogs,  provided  it  was  done  by  the  party 
who,  upon  such  delivery,  was  entitled  to  receive  them  as 
his  property. 

Per  Curiam — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

W.  Herod  and  &  Stansiferj  for  the  appellant. 

C,  E.  Walker  and  X  W.  Chapman^  for  the  appeUees, 

0)  1  B.  S.  p.  878,  H  If  S- 
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Not.  Tenn, 


MiLHOLLAND  V.  PeNCE. 


1868. 


MXLHOLLAHD 


In  ft  suit  before  a  jnstioe  of  the  peace,  (lie  cause  of  action  was  stated  thus:       Fxkob. 

"  W.  P.,  Dr.  to  J.  M.,  thirtj  dollars  for  one  gnn,  obtained  b7  frand.    AprU 

U,  1857.     [Signed]    X  M,"    Held,  sufficient. 
ToQching  the  sufficiency  of  the  complaint  in  a  justice's  Court,  the  rule  is  not 

dianged  by  tiie  code  of  1852. 

APPEAL  from  the  Warren  Court  of  Common  Pleas,    fj^y^   , 

Davison,  J. — The  appellant,  who  was  the  plaintiff,  sued 
Pence  before  a  justice  of  the  peace.  The  following  is  the 
cause  of  action : 

"  William  Pence^  Dr.  to  Joseph  Milholland^  thirty  dollars 
for  one  gun,  obtained  by  fraud.  April  14, 1857.  [Signed] 
Joseph  MxlhollandP 

The  justice  gave  judgment  for  the  plaintiff.  In  the 
CSommon  Pleas,  to  which  the  cause  was  taken  by  appeal, 
the  defendant  moved  to  dismiss  the  suit  for  want  of  a  com- 
plaint. Pending  this  motion,  the  plaintiff  moved  for  leave 
to  amend  the  cause  of  action.  The  Court  refused  to  al- 
low the  amendment,  and  sustained  the  motion  to  dismiss. 
In  support  of  these  rulings,  it  is  insisted  that  in  civil  cases 
before  a  justice,  there  should  be  a  regular  complaint;  and 
that  the  plaintiff,  in  this  instance,  having  filed  no  such 
pleading,  either  in  substance  or  form,  there  was,  conse- 
quently, nothing  to  amend,  and  the  suit  was  properly  dis- 
missed. 

The  code  very  distinctly  points  out  the  requirements  of 
a  complaint.  2  R.  S.  p.  37,  §  49.  And  the  act  in  relation 
to  proceedings  before  justices,  says  that, ''  In  all  cases  not 
in  this  act  otherwise  specially  provided,  such  proceedings 
shall  be  governed  by  the  practice  and  usages  of  Circuit 
Courts,"  &c.  Ji  p.  465,  §  75.  These  enactments  evidently 
favor  the  position  assumed  by  the  appellee;  and  unless  the 
act  to  which  we  have  referred  is  found  to  have  some  spe- 
cial provision  which  makes  the  filing  of  a  regular  com- 
plaint unnecessary,  the  rulings  must  be  sustained.  But,  in 
addition,  we  are  referred  to  section  32  of  the  same  act, 
which  declares  that  ^*  All  forms  of  action  heretofore  known 
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Nov.  Tenn,  by  distinct  names  are  abolished,  and  but  one  form  of  ac- 
^^^'  tion,  to  be  called  a  complaint,  shall  be  used,"  &c.  it  p. 
MiLHOLLAHD  455.  This  section  seems  to  have  no  effective  bearing  upon 
Fbhob.  ^he  question  under  consideration.  It  simply  gives  a  name 
to  the  action  to  be  used  before  justices,  and  does  not  as- 
sume to  point  out  the  necessary  requirements  of  a  pleadings 

There  is,  however,  in  that  act,  another  provision,  which 
seems  to  have  special  reference  to  the  statement  of  the 
cause  of  action  in  justices'  Courts.  Section  35  says:  '^In 
all  suits  commenced  by  summons,  the  plaintiff  shall,  three 
days  before  the  return  day  of  the  writ,  file  with  the  justice 
a  statement  of  the  grounds  of  his  complaint,  or  the  written 
instrument  which  is  the  foundation  of  his  suit;  and  in  ac- 
tions  against  officers  on  their  official  bonds,  a  certified  copy 
thereof,  and  an  informal  statement  of  the  breach  com- 
plained  of,  and  the  damages  claimed,  shall  be  sufficient," 
&c.  Id,  p.  456.  As  we  have  seen,  the  action  before  a  justice 
IS  to  be  called  a  complaint.  Hence,  the  words  '^grounds  of 
complaint,"  as  they  occur  in  the  section  just  quoted,  evi- 
dently mean  grounds  of  action.  And  the  result  is,  that  a 
statement  of  facts,  not  having  the  legal  requirements  of 
a  regular  complaint,  may  be  deemed  a  sufficient  cause  of 
action.  Indeed,  the  rule  of  pleading  in  justices'  Courts,  as 
it  stood  anterior  to  the  present  code,  remains  unchanged 
So  that  '^any  statement,  however  short  or  informal  it  may 
be,  will  answer  the  purpose,  provided  enough  be  shown  to 
bar  another  action  for  the  same  demand,  and  apprise  the 
defendant  of  the  nature  of  the  claim."  4  Blackf.  13. — 5 
i(L  40. — 4  Ind.  R.  124.  And  this  rule,  when  applied  to  the 
statement  before  us,  at  once  shows  that  it  is  sufficient  with- 
out amendment.  It  follows  that  the  motion  to  dismiss 
should  have  been  overruled. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 

B.  F.  Gregory  and  J*  Harper^  for  the  appellant. 

ii.  A  Chandler^  for  the  appellee. 
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Not.  Term, 

The  Board  op  Trustees  of  Franklin  Township,  County       ■*^"^^' 

OF  Ripley,  v.  The  State  on  the  relation  of  Harding.       Thb  Board 

OF  Tbub- 

TBSS,  &C, 
T. 

Under  the  statute  of  1853,  as  nnder  that  of  1843,  a  mandamns  will  not  he   Thb  Statb. 
granted  where  the  party  applying  for  the  writ  has  a  different  remedy. 

Under  the  statute  of  185S,  relatiye  to  township  business,  and  the  school  law  of 
1655,  a  copy  of  a  claim  against  a  township,  and  of  the  allowance  of  it,  at- 
tested by  the  township  clerk,  is  a  sufficient  order  upon  the  treasnrer;  and 
the  clahnant,  having  a  sufficient  remedy  upon  such  copy,  &c.,  cannot  haye 
a  writ  of  mandate  to  compel  the  issuing  of  an  order. 

APPEAL  from  the  Ripley  Circuit  Court.  FHdav, 

At  the  February  term,  1857,  of  the  Ripley  Circuit  Court, 
Stephen  &  Harding'  filed  his  affidavit,  on  which  he  moved 
the  Court  for  a  writ  of  mandate  against  the  board  of  Itus-* 
tees  of  Franklin  township,  of  Ripley  county.  The  writ 
was  issued  in  the  alternative  form,  and  made  returnable  at  ^ 
the  same  term.  The  facts  set  forth  in  the  affidavit,  which 
are  embodied  in  the  writ,  are  substantially  as  follows: 
Two  of  the  school  districts  of  Franklin  township,  of  Rip^ 
ley  county,  which  existed  prior  to  <he  taking  effect  of  the 
school  law  of  June  14, 1862,  were  indebted  to  Harding  for 
materials  furnished  in  the  erection  of  school-houses  in  the 
respective  districts*— the  indebtedness  of  one  of  the  dis- 
tricts having  accrued  on  the  20th  day  of  November,  1860, 
and  of  the  other  on  the  10th  day  of  February,  1863 — ^the 
indebtedness  of  each  district  being  evidenced  by  a  promis- 
sory note,  executed  to  Harding  by  the  district  trustee.  The 
affiant  avers  that  the  township  was  indebted  to  him  in  the 
Bum  of  205  dollars,  67  cents,  for  the  consideration  afore- 
said, and  that,  on  the  12th  day  of  January,  1856,  he  ap- 
plied to  the  board  of  trustees  of  Franklin  township,  for 
the  allowance  of  his  claims,  and  the  same  were  thereupon 
approved  and  allowed,  and  entered  of  record.  On  the  28th 
day  of  February,  1857,  he  demanded  of  the  board  that 
they  cause  to  be  entered  on  their  records,  an  order  specify- 
ing the  fund  out  of  which  said  allowance  should  be  paya- 
ble, and  also  demanded  of  said  board  an  order  on  their 
treasurer  for  the  amount  so  allowed,  payable  out  of  any 
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Not.  Term,   fands  in  the  hands  of  such  treasuier,  or  which  should  come 

^^^^*      into  his  hands,  liable  to  be  applied  to  such  pajrment.   The 

Thb  BoAM>  board  refused  to  issue  the  order.   He  then  avers  that  there 

TBxs,  &c.     were  funds  in  the  hands  of  the  treasurer  out  of  which  the  sam 

Thv  Statx    ^^  allowed  him,  or  some  part  of  it,  might  have  been  paid. 

And  inasmuch  as  he  has  ^'no  other  specific  and  adequate 

remedy,"  he  prays  for  a  writ  of  mandate,  requiring  the 

board  of  trustees  to  issue  an  order  on  the  treasurer  of  the 

township  for  the  amount  specified  in  the  allowance. 

The  trustees  appeared  and  moved  the  Court  to  quash 
the  writ,  and  also  demurred  to  the  writ  and  complaint 
The  Court  overruled  both  the  motion  and  the  demnner, 
and  the  defendants  excepted.  The  township  then  filed 
an  answer,  but,  in  the  view  taken  of  the  case,  it  need  not 
be  further  noticed. 

The  cause  was  tried  by  the  Court  on  the  general  denial. 
The  Court  found  for  the  plaintiff,  and  adjudged  that  a  per^ 
emptory  mandate  issue.  The  bill  of  exceptions  presented 
by  the  defendants  sets  out  the  evidence  in  full.  The  plain- 
tiff introduced  the  record  of  the  board  allowing  his  claim; 
and  the  defendants  proved  by  the  same  record  that  one  of 
the  trustees  protested  at  the  time  against  the  allowance, 
the  other  two  members  of  the  board  being  present;  which 
was  all  the  evidence  given  in  the  cause. 

Thereupon  the  defendant  moved  the  Court  for  a  new 
trial — 

1.  Because  the  finding  of  the  Court  was  unsupported 
by  the  evidence. 

2.  Because  the  judgment  was  unauthorized  by  law. 
Which  motion  the  Court  overruled,  to  the  overruling  of 

which,  and  pronouncing  judgment  for  the  plaintiff,  the  de« 
fendant  excepted. 

Hanna,  J. — It  is  insisted  by  the  appellant  that  the  fol- 
lowing errors  occurred  in  the  rulings  of  the  Court  below: 

1.  In  overruling  the  demurrer  to  the  writ,  and  the  mo- 
tion to  quash  the  same. 

2.  In  sustaining  the  demurrer  to  the  third  paragraph  of 
the  answer. 
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3.  In  finding  for  the  plaintiff  on  the  evidence,  and  pro-  ^o^*  Tttm, 
nonncing  judgment  thereon  over  tiie  motion  for  a  new      ^^^^* 

tliaL  ^HB  BOABI> 

Previous  to  the  adoption  of  the  R.  8.  of  1852,  the  legal  tbbs,  &c. 
principle  had  been  recognized  in  this  Court,  that  a  manda-  rji^,  statb. 
mils  would  not  be  granted  where  the  party  applying  had  a 
different  l^al  remedy.  MarshaU  v.  The  Staiej  1  Ind.  R. 
74w —  The  Comm^rSj  Sfc.  v.  SkkSj  2  id  530.  These  decisions 
were  made  under  the  statute  then  in  force,  to-wit,  R.  8. 
1843,  p.  939,  §^  70,  71,  the  first  of  which  authorized  the 
Supreme  Court  to  grant  such  writ  when  it  was  necessary 
and  proper  to  the  due  exercise  of  the  jurisdiction  and  pow- 
ers of  such  Court,  and  the  second  was  as  follows:  ^^In 
all  other  cases  where  proceedings  by  such  writ  are  proper 
and  necessary,  such  writ  shall  issue  out  of  the  Circuit 
Court,"  &c 

The  first  question  in  this  case  is,  whether,  in  applications 
for  a  writ  of  mandate,  under  our  present  statute,  the  same 
rule  shall  prevail  as  under  the  former.  8ection  739,  2  R. 
8.  p.  197,  provides  that  ^' Writs  of  mandate  may  be  is- 
sued to  any  inferior  tribunal,  corporation,  board,  or  per^ 
son,  to  compel  the  performance  of  an  act  which  the  law 
specially  enjoins,  or  a  duty  resulting  firom  an  office,  trust, 
or  station." 

It  is  said  that  this  statute,  considered  in  connection  with 
our  system  of  practice,  enlarges  the  powers  of  Courts  as 
to  granting  such  writs.  In  other  words,  that,  under  the 
former  statute  and  practice,  the  power  did  not  exist  in  our 
Courts  to  grant  such  writs;  but  that  such  right  now  exists, 
and  may  be  exercised  in  cases  where  there  maybe  a  differ- 
ent legal  remedy. 

As  before  stated,  this  Court  has  heretofore  decided  that 
a  mandamus  is  proper  only  where  some  legal  right  has 
been  refused  or  violated,  and  there  is  no  other  appropriate 
legal  remedy.  This  position  is  amply  supported  by  au- 
thority. See  Bac  Abr.  tit.  Mand.  527;  3  Blacks.  Comm. 
110;  The  People  v.  Sig).  of  AUnmy,  12  Johns.  414;  Hull  v. 
Sup.  of  Oneida,  19  id.  260;  Ex  parte  NeUm,  1  Cow.  423; 
2  id.  479;  3  tdL  59;  6  i(2. 392;  7  idl  363;  1  Wend.  297. 
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Nov.  Tenn,        As  the  remedy  was  thus  regarded  as  an  extraordinary 

•"^"^^      one,  under  the  former  practice— one  not  usually  resorted 

Thb  Board  to— we  cannot  believe  that  it  was  the  intention  of  our  la^w- 

OF  TrU8- 

TBBB,  &0.     makers,  by  the  enactment  of  the  present  statute,  to  make 
Th»  Stats.  ^*  ^^  ordinary  remedy  to  be  appealed  to  for  the  collection 
of  debts,  or  the  enforcement  of  other  similar  rights. 

The  affidavit,  in  this  case,  avers  that  there  was  an  in- 
debtedness by  the  township  to  the  said  Harding,  which 
had  been  acknowledged  by  the  board  of  trustees  by  an 
entry  on  their  records  to  that  effect,  signed  by  the  presi- 
dent  and  attested  by  the  clerk.  It  is  said  the  demarrer 
admitted  this.  If  so,  then  the  plaintiff  had  an  ample  rem- 
edy  by  a  simple  action  against  the  township,  as  for  any 
other  debt  that  might  be  due  him  from  that  corporation. 
He  was  not,  therefore,  entitled  to  this  extraordinary  rfemedy 
to  enforce  the  collection  of  his  debt,  even  if  the  township 
was  liable  therefor,  of  which  it  is  not  necessary  for  us  to 
give  any  opinion. 

But  it  is  said  he  does  not  seek  the  collection  of  the  debt, 
but  to  compel  the  trustees  to  issue  to  him  an  order,  as  an 
evidence  of  such  debt,  payable  out  of  a  particular  fund. 

Each  civil  township  is  a  body  corporate,  having  for  offi* 
cers  a  board  of  trustees,  a  clerk,  and  a  treasurer.  1  R.  S. 
p.  495. 

The  board  of  trustees  designate  one  of  their  number  as 
president  {Id.  §  6),  who,  among  other  duties,  shall  sign  the 
record  of  each  meeting.  Id*  §  9.  The  clerk  keeps  a  true 
record  of  all  the  proceedings  of  the  board,  in  a  book,  and 
attests  the  same,  &c. — Ibid.  Section  10  is  as  follows: 
"The  treasurer  shall  receive  all  moneys  belonging  to  the 
township,  and  pay  the  same  out,  to  the  order  of  the  trus- 
tees, signed  by  the  president  of  the  board  thereof,  and  at- 
tested by  the  township  clerk."  These  are  the  provisions 
as  to  the  ordinary  township  business. 

By  the  school  law  of  18S5  (Acts  of  1855,  p.  162,  §  4),  rt 
is  provided  that  "each  civil  township  in  the  several  coun- 
ties in  this  state  is  hereby 'declared  a  township  for  school 
purposes,  and  the  trustees  for  each  township,  trustees  for 
school  purposes,  and  their  clerk  and  treasurer  shall  be  the 
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clerk  and  treasurer  for  school  purposes."     By  §  6,  it  is   Nov-  Tawj 
made  the  duty  of  the  clerk  to  keep  a  record  of  the  pro-       ■^^"^' 
ceediogs  of  the  trustees,  &a     There  is  not,  however,  any  Thb  Boaxd 
express  provbion  requiring  the  signature  of  such  record    tsbs,  &o. 
by  the  president  and  clerk.     Section  7  enacts  that  '^the  j^^^  BxAn. 
treasurer  shall  receive  all  moneys  )>elongiDg  or  which  may 
be  apportioned  to  his  township,  and  pay  out  the  same 
upon  the  orders  of  the  board."     There  is  no  express  and 
literal  enactment  that  the  trustees  shall  appropriate  money; 
but  they  have  power  to  levy  taxes,  &&,  and  to  take  charge 
of  the  educational  afiieurs  of  the  township,  employ  teachers, 
ice    Nor  is  there  any  such  enactment  as  to  the  duty  of 
the  trustees  or  clerk  to  issue  an  order,  for  any  purpose, 
on  the  treasurer.    But  as .  the  treasurer  is  to  pay  out  the 
money  on  the  order  of  the  trustees,  without  doubt  every 
allowance  of  a  claim  made  by  the  trustees  is  one  of  the 
orders  that  should  go  upon  their  records ;  and  whether,  by 
the  law,  it  is,  or  is  not,  the  duty  of  the  president  to  sign 
the  record  of  such  disposition  of  the  school  fund,  it  is  not 
necessary  to  decide,  as  it  is  alleged  here  that  this  order  of 
allowance  was  so  signed.     The  record  of  the  claim  suffi- 
ciently shows  what  it  was  for,  to  indicate  the  fund  out  of 
which  it  should  be  paid. 

Under  these  statutes,  we  think  a  sufficient  order  upon 
the  treasurer,  would  have  been  a  copy  of  the  claim  and  al- 
lowance, attested  by  the  clerk.  If  so,  there  was  na  other 
duty  resting  upon  the  trustees,  in  reference  to  making  said 
allowance  or  order.  The  demurrer  should,  therefore,  have 
been  sustained. 

The  evidence  was  not  sufficient  to  sustain  the  finding. 
There  was  no  testimony  tending  to  show  that  any  request 
or  demand  had  been  made  of  the  trustees  to  discharge  the 
duty  which  it  is  alleged  they  failed  to  discharge. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W,  &  Bblmafij  for  the  appellants. 
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Bbigbtwisll  v.  McLane. 

APPEAL  firom  the  TFofM  Cmurt  of  Ck>ininon  Pleas. 

Per  CWrtaMd— In  this  case  no  exception  was  taken  to 
any  ruling  of  the  Court.  The  record  presents  nothing  for 
our  consideration  in  snch  a  case,  as  we  haye  repeatedly 
decided  (1).  The  affirmance  is  no  indication,  therefore,  of 
any  opinion  on  the  questions  ruled  below;  for  we  haye  not 
looked  into  them. 

The  judgment  is  affirmed,  with  6  per  cent,  damages  and 
costs. 

X  Perry  and  W.  A.  Bidde^  for  the  appellant 

O.  W.  Mtanj  for  the  appellee. 


(1)  8e6  Ja^  T.  I%§  Tmn  EamU  Drawbridge  Cx,  9  lad.  B.  417»  4SL 


•  • 


The  State  on  the  relation  of  Elliott  and  Others  v. 

Custer  and  Others. 


FVida^fg 


An  appeal  wIU  lie  from  a  dedsion  of  the  tiuBteea  of  %  tomnMp^  upon  %  oon- 
trovewy  among  the  fahaWtanta  of  •  icbooi  dktrict^toncfalvg  the  location  of  a 
school-honse,  whete  pethiona  mod  remonatranoes  haTO  been  preaented  to  nidi 
tnutees,  to  the  anperintendent  of  pablic  instniction;  and  the  decision  of  the 
superintendent  will  be  final. 

An  injnnction,  and  not  »  writ  of  mandate,  Is  the  proper  ranedj  to  pcefent 
township  trastaes  fipom  erecting  a  school-house  on  n  site  seladed  bj  them- 
selTes;  but  a  maadamns  is  the  proper  remedy  to  compel  the  trnsteea  to  obey  • 
a  decision  of  the  snperintendent  of  public  instniction,  on  appeal  from  them, 
estabttBhlng  a  sdiool^onse  for  the  district 

APPEAL  from  the  Jeferton  Circuit  Court 
Hanna,  J. — This  was  a  proceeding  to  obtain  a  peremp- 
tory mandate,  to  compel  the  trustees  of  a  township  in 
Jefferson  county  to  desist  from  the  erection  of  a  school- 
house  at  a  certain  site,  and  to  compel  them  to  establish 
the  same  at  another  and  different  site. 
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It  is  alleged  in  the  affidavit,  which  is  in  the  form  of  a  ^^^^  Twm^ 
verified  petition  for  a  mandate,  that  a  house,  called  the  *^^' 
^Monroe  school-house,"  had  been  selected  and  used  as  the  Thb  State 
district  school-house,  for  district  number  5,  for  the  year  1855 ;  Ousvnu 
and  that,  on  the  6th  of  June^  1856,  a  meeting  of  the  inhab- 
itants of  said  district  was  held  at  said  house,  in  pursuance 
of  notice,  at  which,  by  a  vote,  the  same  was  designated  as 
the  site  for  said  district  school,  and  the  trustees  informed 
thereof;  that  said  trustees  afterwards,  on  said  day,  refused 
to  recognise  said  selection,  but  located  the  said  site  at 
another  place,  distant  one  and  a  quarter  miles  therefrom, 
to-wit,  ^  on  the  site  adopted  by  the  board,  on  the  3d  of  Jfoy, 
1856,  on  the  south-east  quarter  of  section  21,  town.  5,  range 
10;"  and  that,  upon  appeal  from  said  decision  to  the  state 
saperintendent,  he  reversed  the  order  of  the  trustees,  and 
directed  them  to  locate  at  the  site  selected  in  1855,  and 
designated  by  the  meeting  aforesaid,  which  the  trustees  re- 
fuse to  do,  but  are  proceeding  to  erect  a  house  at  the  point, 
&c  To  this,  there  was  an  answer  of  several  paragraphs 
filed,  all  of  which  were  afterwards  withdrawn,  except  the 
second  and  fifth,  which  were  demurred  to,  and  the  demuner 
overruled,  &a 

The  second  paragraph,  avers  that,  on,  &c,  at  a  regular 

meeting,  the  trustees,  by  resolution,  located  the  site  of  the 

school-house  in  said  district,  &c.,  at,  &c*,  ^'believing  it  to  be 

'  the  most  convenient  for  the  majority  of  the  people  of  said 

district." 

The  fifth  paragraph  avers  that  the  law  makes  it  the  duty 
of  the  trustees  to  locate  school-houses  according  to  their 
best  judgment,  &c.,  without  regard  to  the  opinion  of  the 
superintendent,  &c. 

The  questions  presented  to  us  are,  first,  whether  a 
decision  of  the  trustees  of  a  township,  upon  a  controversy 
among  the  inhabitants  of  a  district,  in  regard  to  the  loca- 
tion of  their  school-house,  can  be  appealed  firom;  and  if  so, 
secondly,  whether  such  trustees  are  compelled  to  follow  the 
decision  of  the  superintendent. 

Included  in  these  questions,  and  the  facts  averred  in  this 
case,  is,  to  some  extent,  the  right  of  the  inhabitants  of  a 
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Not.  Tenn,   district  to  designate  and  select  a  place  for  the  erection  of 
_  a  school-house. 

Th»  Statb  By  the  school  law  of  1855,  yarions  duties  connected 
OuBTBB.  with  the  management  of  schools  and  school  funds,  are  de- 
Yolved  upon  the  trustees  of  the  civil  townships,  who  are,  by 
the  act,  declared  to  be  school  trustees;  and  by  the  143d 
section  thereof,,  it  is  provided  that,  '<an  appeal  shall  lie 
from  the  decision  of  the  township  trustees  to  the  state 
superintendent,  whose  decision  shall  be  final."  It  is  earn- 
estly insisted,  that  the  location  of  a  sdiool  and  school- 
house,  is  not  such  a  decision  as  it  was  contemplated  should 
be  appealed  from.  We  think,  in  this  instance,  an  appeal 
could  be  taken.  A  public  meeting  had  been  held,  the  pro- 
ceedings of  which  were  treated  by  the  trustees,  as  shown 
by  their  record,  as  a  petition  or  memorial.  A  remonstrance 
had  been  presented  by  others,  to  the  trustees,  against 
granting  the  prayer  of  the  petitioners.  The  trustees  acted; 
and  from  that  decision,  we  think  either  the  petitioners  or  the 
remonstrants  had  a  right  of  appeal  to  the  superintendent, 
whose  decision  is,  by  the  statute,  made  finaL  We  do  not 
now  decide  whether  an  appeal  would  or  would  not  lie  from 
the  action  of  the  trustees  in  making  a  location,  where  no 
memorial  nor  remonstrance  had,  been  presented  upon  the 
subject. 

As  to  the  first  part  of  the  relief  sought  in  this  case,  a 
writ  of  mandate  was  not  the  proper  mode  of  proceeding  to 
prevent  the  trustees  from  erecting  a  school-house  in  the 
place  selected  by  themselves,  in  violation  of  the  decision 
on  appeal.  There  was  an  ample  remedy  by  injunction,  and 
whilst  that  existed,  this  writ  could  not,  necessarily,  be  re- 
sorted to.  See  The  Boardy  SfCy  of  Ripley  Co.  v.  The  State 
ex  reL  Harding'^  and  authorities  cited,  at  this  term  (1). 

As  to  the  other  portion  of  the  relief  sought,  to-wit,  that 
the  trustees  be  compelled  to  establish  the  said  Monroe 
school-house,  &c.,  we  think  that  the  writ  of  mandate  is  the 
proper  remedy  to  enforce  obedience  to  the  decision  of  the 
superintendent,  upon  the  appeal.  For  these,  and  other 
reasons  vdiioh  might  be  given,  the  demunrer  should  have 
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been  sustained  to  the  second  and  fifth  paragraphs  of  the  ^o^*  Term, 
answer.  xowo. 


Pet  Cbriamw— The  judgment  is  reversed  with  costs.  Ebouoh 

J.  Sul&vcMj  for  the  appellants.  Tm  State. 

IL  W.  Harrington^  for  the  appellees  (2). 


(1)    ame, 


(S)  Mr.  Harrington,  for  the  appeUeee,  dted  the  following  aathoxides : 
The  defendants  might  object,  ore  tenus,  to  the  issuing  of  a  peremptory  writ  of 
mandate,  which  would  raise  the  main  question  in  {his  case,  or  the  question 
might  he  raised  upon  a  demurrer  to  the  altematiTe  writ;  for  if  that  writ  is  in- 
Boffident,  no  peremptory  mandate  could  issue.  13  Wend.  ISO.  Upon  demur- 
rer by  the  relator  to  the  return,  the  defendants  may  object  to  any  substantial 
defect  in  the  altematire  writ;  and  so,  if  issues  of  fact  have  been  joined,  objec- 
tion of  substance  can  be  made,  and  the  relator  defeated,  at  any  time  before  the 
peiemptofy  writ  is  actually  Issued.  Commercial  Bank  of  Albany  ▼.  Canal  Co., 
10  Wend.  35.-7^  People  t.  The  Supervisors,  fx.,  14  Barb.  (iV.  Y.)  52.— 15 
id.  S08.— 4  Hill,  581.  The  Court  wiU  not,  by  mandamus,  attempt  to  control 
a  discretion  giren  by  law  to  a  public  officer;  but  if  he  refuses  to  act  at  all,  it 
iriU  put  him  in  motioii,  and  yet  leave  him  the  free  use  of  his  discretion.  7%e 
People  r.  Tke  Supervisors,  frc.,  14  Bari).  supra.— 12  Johns.  414. — ^19  id,  259.— 
20  Wend.  658.— 1  Denio,  679. 


Frolich  t?.  The  State. 


11   218 
Where  there  are  seyeral  counts  in  an  indictment,  charging  different  grades  of  IM  619 

the  same  offense,  the  penalties  for  which,  differ  in  degree,  but  are  of  the  same 
nature,  and  the  jury  return  a  general  verdict  of  guilty,  the  judgment  will 
not  be  arrested. 
It  is  not  necessary  that  the  verdict,  in  such  case,  should  designate  the  degree 
of  crime  of  which  the  defendant  is  found  guilty;  for  by  their  general  ver- 
dict the  jury  find  him  guilty  of  the  highest  degree  chaiged. 

APPEAL  from  the  Montgomery  Ciictiit  Court  /Vm%, 

WoRDEN,  J.-*The  appellant  was  put  upon  trial,  on  an 
indictment  containing  two  counts.  The  first  count  charged 
him  with  an  assault  and  battery  upon  one  Reuben  Taylor^ 
with  intent,  purposely,  and  with  premeditated  malice,  fel- 
oniously to  kill  and  murder  the  said  Taylor.  The  second 
count  charged  him  with  an  assault  and  battery  upon  said 


Decembers. 
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Not.  Term,    TaploTj  with  intent,  feloniously,  purposely,  and  maliciously 
^^^*      to  kill  and  murder  him. 
Fboliob         The  following  verdict  was  returned,  viz.: 
Tbs  Statb.       '^  We,  the  jury,  find  the  defendant  guilty  of  an  assault 
and  battery  with  intent  to  commit  murder,  as  charged  in 
the  indictment,  and  assess  his  punishment  to  serve  two 
years  in  the  state  prison,  and  assess  a  fine  of  one  cent 
Henry  HuffnKm^  Foreman." 

A  motion  in  arrest  of  judgment  was  made  and  over^ 
ruled,  and  judgment  entered  on  the  verdict.  Eixcepti<m 
was  taken  to  the  ruling. 

The  motion  in  arrest  was  predicated  upon  the  insuffi- 
ciency of  the  verdict,  which  is  alleged  to  be.  defective — 

1.  For  not  specifying  on  which  count  the  defendant  is 
found  guilty. 

2.  Because  it  is  ambiguous  and  uncertain,  not  finding 
the  defendant  guilty  of  any  offense,  there  being  no  such 
crime  as  murder,  merely,  known  to  the  law. 

In  the  case  of  Kennedy  v.  7%e  StatCj  6  Ind.  R,  485,  it 
was  held  that  where  there  are  several  counts  in  an  indict- 
ment, charging  different  grades  of  the  same  offense,  with 
punishments  differing  in  degree  only,  but  of  the  same  na- 
ture,  and  the  jury  return  a  general  verdict  of  guilty,  the 
judgment  will  not  be  arrested;  that  on  the  trial  of  an  in- 
dictment containing  two  counts,  one  for  murder,  and  one 
for  manslaughter,  if  a  general  verdict  of  guilty  be  found  by 
the  jury,  the  defendant  would  be  punished  for  the  higher 
grade  of  offense,  for  the  reason  that  the  jury  having  found 
the  defendant  guilty  generally,  the  presumption  of  law  is, 
that  they  intended  to  find  him  guilty  of  the  highest  offense 
with  which  he  was  charged  in  the  indictment — ^murder  and 
manslaughter  being  the  same  species  of  crime,  to-wit,  homi- 
cide, but  differing  only  in  the  degree  of  guilt* 

This  principle  is  clearly  applicable  to  the  case  at  bar. 
The  crimes  charged  in  the  two  counts  differ  only  in  degree. 
The  one  count  charges  an  assault  and  battery  with  intent 
to  commit  murder  in  the  first  degree;  and  the  other,  an  as- 
sault and  battery  upon  the  same  person  with  intent  to 
commit  murder  in  the  second  degree;  and  in  accordance 
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with  the  aathority  dtedf  we  mncrt  i»esiune  the  jniy  ia-  K^t-  Ttna, 

tended  to  find  the  defendant  guilty  of  the  higher  crime.  1^S9>> 

With  this  view  of  the  law,  the  verdict  is  equivalent  to  Himr 

finding  the  defendant  guilty  of  aseault  and  battery  vdth  Batmohd. 
intent  to  commit  muidery  as  charged  in  the  fiiat  count  of 
the  indictment. 

ft 

We  axe  of  opinion  that  the  veidiet  is  sufficiently  explicit 
and  certain  to  warrant  the  judgment*  It  is  trae,  the  ver- 
dict does  not,  in  termsy  specify  the  degree  of  murder  which 
the  defendant  intended  to  commit;  but  that  was  not  at  all 
necessary.  If  the  defendant  was  guilty  of  assault  and  bat* 
tery  with  intent  to  commit  mnrder,  as  charged  in  the  first 
count  of  the  indictment,  he  was  guilty  of  an  intent  to  com- 
mit murder  in  the  degree  charged  in  that  count,  which  was 
the  first  degree. 

It  is  insisted  that  there  is  no  such  crime  known  to  our 
laws,  as  murder,  merely,  without  any  designation  of  degree, 
and,  therefore,  that  the  verdict  does  not  find  the  defendant 
guilty  of  any  offense  whatever.  But,  as  before  remarked, 
we  think  a  veidict  finding  the  defendant  guUty  of  an  in- 
tent  to  commit  murder,  as  charged,  carries  with  it  nece^ 
sarily,  the  implication  that  he  is  guiUy  of  an  intent  to  com- 
mit the  crime  in  the  degree  charged 

Per  Curiam. — The  judgment  is  siffirmed  with  costs. 
Cause  remanded,  &c. 

X.  Wallacey  for  the  appellant. 


I*  > 


Hunt  v.  Raymond  and  Another. 

APPEAL  from  the  Randolph  Court  of  Common  Pleas.  FViday, 
WoRDEN,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  on  two  notes.  Judgment  lor  plaintiffs.  The 
only  error  relied  upon  to  reverse  the  judgment  is  the  admis- 
sion of  one  of  the  notes  in  evidence.  It  is  described  in  the 
complaint  as  being  for  139  dollars,  38  cents,  and  a  copy 


Ck>TTOM. 
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Hoy.  T^im,  -^^as  filed  with  the  complaint,  by  which  it  appears  to  have 

^^^'      been  for  139  dollars,  39  cents.   The  note  offered  in  evidence 

Th»  Thus-  was  for  the  latter  smn,  and  objection  was  made  for  the  vaii- 

TES0    &C* 

V.  ance  as  to  amonnt.  On  the  supposition  that  the  copy  of 
'  the  note  filed  would  not  control  the  description  of  it  in  the 
complaint,  still  the  complaint  could  have  been  amended  on 
the  trial  2  R.  S.  p.  48,  §  99,  and  p.  44,  §  7a  That  being 
the  case,  the  defect  must  be  deemed  to  be  amended  here. 
Id.  p.  162,  §  580. 

It  is  edso  objected  that  the  complaint  was  against  JbsAKa 
P.  Hunt^  and  the  note  offered  in  evidence  was  signed  by  1 
P.  Hunt.  There  is  nothing  in  this  objection.  Minrhead  v. 
Snyder^  4  Ind.  R.  486.  The  note,  or  a  copy  of  it,  was  filed 
with  the  complaint  as  a  part  of  the  cause  of  action.  This 
is  equivalent  to  an  averment  that  the  defendant  made  the 
note  by  the  name  of  /.  P.  Hunt.  If  he  had  intended  to  put 
in  issue  the  making  of  the  note  by  that  name,  he  should 
have  denied  the  same,  under  oath.  Uniha/nk  v.  The  Henry 
County  Turnpike  Co.^  6  Ind.  R.  125. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per  cent 
damages  and  costs* 

&  Colgrove^  for  the  appellant. 

J.  Brown  and  T.  M.  Broume,  for  the  appellees. 


The  Trustees  of  White  River  Township,  County  of 
Randolph,  by  Way,  Treasurer,  &c.,  on  the  relation  of 
Smith,  v.  Cottom,  Supervisor,  &c. 

Section  26, 1  B.  S.  p.  467,  does  not  contemplate  that  suit  shall  be  broagbt 

against  a  snpexrisor  npon  the  relation  of  any  one. 
The  last  danse  of  tiiat  section  is  directoiy  to  the  township  treasorer. 
Nor  can  an  j  informer,  under  that  section,  bring  a  suit  on  his  own  yolition,  in 

the  name  of  the  trustees,  by  the  treasurer.    Such  suit  must  bo  brought  bj 

the  treasurer,  and  the  suit,  when  brought,  is  under  his  control,  and  maj  be 

dismissed  by  him. 
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APPEAL  fifom  the  Rcmdolph  Court  of  Ck>niinon  Pleas.  Nov.  Tcnn, 

WoRDEN,  Jw — This  was  an  action  brought  by  the  trustees       ^^Q* 
of  WhUe  River  township,  of  Bxmdolph  county,  by  James  Tms  Thus- 
P.  Wayy  treasurer  of  said  township,  at  the  instance,  and  on  V. 

the  relation  of  Jeremiah  Smithy  against  John  W.  CoUam^     Cottom. 
supervisor  of  road  district  number  1,  before  a  justice  of  Friday, 
the  peace. 

The  action  was  brought  to  recover  a  penalty  of  the  de- 
fendant, for  failing  to  use  due  diligence  in  keeping  the 
hi^ways  in  his  district  in  good  repair,  and  was  predicated 
upon  §  26,  1  R.  8.  p.  467,  which  is  as  follows:  •  •  • 
^  And  in  case  such  supervisor  shall  fedl  to  use  due  diligence 
in  keeping  the  highways  of  his  district  in  good  repair,  un- 
der the  regulations  herein  prescribed;  or  who  shall  fail  to 
call  out  the  hands  of  his  district,  to  work  on  the  highways 
thereof,  the  number  of  days  herein  prescribed,  unless  a  tax 
has  been  assessed  for  the  repair  of  such  highways;  or  who 
shall  fail  to  bring  suit  for  any  of  the  fcHrfeitures  herein  pro- 
vided, when  required  to  do  so  by  this  act;  or  who  shall  fail 
to  perform  any  other  duty  enjoined  upon  him  by  this  act; 
for  every  such  offense,  he  shall  forfeit  the  sum  of  ten  dollars, 
to  be  recovered  before  any  justice  of  the  county,  in  the 
name  of  the  township  trustees,  by  the  treasurer  of  such 
township;  and  all  sums  so  recovered  shall  be  for  the  bene- 
fit of  the  district  for  which  such  supervisor  was  elected 
or  appointed;  and  such  treasurer  shall  bring  such  suit 
within  three  days  after  receiving  any  information  of  any 
such  forfeiture." 

The  cause  was  tried  before  the  justice,  and  an  appeal 
taken  by  the  plaintiff  to  the  Common  Pleas. 

In  the  Common  Pleas,  the  action  was  dismissed,  ^'be- 
eause  the  trustees  and  the  treasurer  did  not  desire  to  prose- 
cute it,  and  because  the  relator,  Jeremiah  Smith,  had  no 
right  to  take  and  prosecute  the  same."  It  was  admitted 
that  the  relator  was  a  resident  of  the  district;  that  he  had 
an  out^lot  in  passing  to  which,  from  his  residence,  he  had 
necessarily  to  pass  over  the  road  alleged  to  be  out  of  repair, 
and  impassible;  and  he,  being  willing  to  indemnify  the 
trastees  and  treasurer,  claimed  the  right  to  prosecute  the 
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Not.  Tent,  case,  without  their  consent  or  leave.     His  apptication 
^^^*      was  overruled,  and  the  cause  dismissed.    He  excepted,  and 
MgLbm     brings  the  case  to  this  Court. 

Fklt.  There  was  no  error  in  the  ruling  of  the  Court.     The 

statute  above  quoted  does  not  contemplate  that  the  suit 
shall  be  brought  upon  the  relation  of  any  one.  The  closing 
sentence  in  the  section — ^  And  such  treasurer  shall  bring 
suit  within  th^e  days  after  receiving  any  information  of 
any  such  forfeiture"— is  directory  to  the  treasurer.  It  does 
not  contemplate  that  an  informer,  of  his  own  volition,  may 
bring  a  suit  in  the  name  of  the  trustees,  by  the  treasurer. 
The  suit  is  to  be  brought  by  the  treasurer,  and  is  under  his 
control,  and  may  be  dismissed  by  him  whenever  he  sees 
cause  to  dismiss  it  Neither  the  trustees,  nor  ihe  treasurer, 
are  here,  complaining  of  the  decision  below;  but  the  in* 
former,  whose  name  might  have  been  stricken  £rom  the 
papers  as  mere  surplusage,  without  at  all  afiecting  the  va- 
lidity.of  the  proceedings. 

Per  Curiam, — The  judgment  is  affirmed  at  the  costs  of 
the  relator. 

J.  Smithy  for  the  appellants. 


•  ♦•■ 


McLebs  and  Another  t;.  Felt* 

In  determining  ^rbo  hu  the  affirmadre  of  an  issue,  regard  is  had  to  the  fub- 
stanoe  and  effect  of  the  issue,  rather  than  to  the  form  of  it. 

Beplevin  for  a  qnantitj  of  merchandize.  Answer  in  aToidance,  setting  ap 
that  the  defendant  was  entitled  to  a  Hen  npon  tiie  goods  for  fi«|glit»  vfasA- 
fore  the  plaintffis  were  not  entitled  to  the  possession  of  tiiem.  Beplj,  in 
denial.  Hdd,  that  the  harden  of  the  issue  was  npon  the  defendant,  snd 
that  he  was  entitled  to  open  and  dose;  and  this  notwithstanding  the  rale 
that  allegations  of  valne  and  amount  of  damage  aie  not  considered  a»  tree 
if  not  controTerted,  and  notwithstanding  the  duly  of  the  jorj,  in  snch  cam» 
to  assess  tlie  ralne  of  the  property  and  tiie  damages  for  its  detention;  for 
the  questions  as  to  such  yalue  and  damages  were  merely  incidental  to  tiie 
main  question,  as  to  the  right  to  the  possession  of  the  property. 

Where  the  damages  sustained  hy  the  plaiatiift  must  necessarily  be  detennhied 
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bj  Ae  freli  ditdoMd  on  the  tM,  tin  amoimt  of  damage  claimed  in  Uie  Hot.  Term, 
oomplalnt  is  not  admitted  bj  a  fiiiinre  to  plead  the  general  isBue.  1858. 

Instruction  to  the  jury  npon  a  point  touching  which  there  was  conflicting 


testimony,  as  follows :    "In  dril  cases,  the  preponderance  of  eridcnce  must 
gorem  the  rerdict.    Yon  will,  therefore,  upon  this  point,  adopt  that  opinion        Fblt. 
which  saema  to  prerall  with  the  gteatar  mtmUr  of  witnesses.    Bdd,  that 
tills  was  error. 


APPEAL  from  the  Wabash  CSrcnit  Court  ^>^> 

WoBDENy  J^ — This  was  an  action  of  replevin  by  the  ap- 
peUants  against  the  appellee  for  a  quantity  of  merchandize. 

The  defendant  answered  in  avoidance,  setting  up,  in 
substance,  that  he  was  entitled  to  a  lien  on  the  goods,  for 
the  freight  on  the  transportation  thereof  from  Ctitctnna^ 
Ohioj  to  Peru,  Indiana,  and  from  Peru  to  Wabash; 
fore  the  plainti&  were  not  entitled  to  the  possess^ 
goods. 

Replication  in  denial 

Trial  by  jury;  verdict  for  defendant;  and  ju 
the  verdict,  a  motion  for  a  new  trial  being  overrule 

On  the  trial,  the  Court  gave  the  defendant  the  o 
and  dose  of  the  case.    Exception  was  taken  to  this  ruling. 

The  party  on  whom  rests  the  burden  of  the  issues  is  en- 
titled to  have  the  opening  and  close  of  the  case.  Shank  v. 
Fleming,  9  Ind.  R.  189. 

In  determining  who  has  the  affirmative,  regard  is  had 
to  the  substance  and  effect  of  the  issue,  rather  than  to 
the  form  of  it.  We  are  inclined  to  regard  the  answer  as 
affirmative,  setting  out  the  facts  upon  which  the  defendant 
claimed  to  have  a  lien  upon  the  goods — concluding,  there- 
fore, that  the  plaintiffs  were  not  entitled  to  the  possession. 
The  answer  admits,  as  we  think,  the  plaintiffs'  right,  unless 
the  special  facts  set  up  for  defense  defeat  that  right. 

But  it  is  said  that  the  rule  is  that,  ^wherever  the  plain- 
tiff is  obliged  to  produce  any  proof  in  order  to  establish 
his  light  to  recover,  he  is  generally  required  to  go  into  his 
whole  case,  and  is  entitled  to  rejdy."    1  Greenl.  Ev.  §  74. 

This,  we  recognize  as  the  correct  doctrine.  But  we  are 
of  opinion  that  under  the  issue  formed,  the  plaintiff  were 
not  required  to  introduce  any  proof  in  cnrder  to  recover. 
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Nov.  Term,    The  right  of  the  plaintiffe  to  the  property  was  admitted, 
^°^°*      unless  the  defendant  proved  the  facts  set  up,  in  Tirtne  of 
McLkbs     which  he  claimed  the  right  to  the  possession  of  the  prop- 
Fblt.       erty. 

It  is  insisted,  however,  that  as  allegations  of  value  and 
amount  of  damage  are  not  to  be  considered  as  true  for 
the  reason  that  they  are  not  controverted,  and,  as  on  the 
trial  the  jury  were  to  assess  the  value  of  the  property  and 
damage  for  the  detention,  the  plaintiffs  should  have  had 
the  right  to  begin.  This  we  think  does  not  follow.  The 
value  of  the  property,  and  the  damages  for  the  detention, 
were  questions  merely  incidental  to  the  main  one,  as  to 
the  right  to  the  possession  of  the  property.  This  case,  we 
think,  falls  within  that  class  where  it  has  been  held  that 
if  in  trespass  q.  c.  /.,  assault  and  battery,  and  for  taking 
goods,  a  justification  only  is  pleaded,  the  defendant  ia  en- 
titled to  open  and  close.  Vide  note  to  Kimble  v.  Admry  2 
Blackf.  320;  Downey  v.  Day,  4  Ind.  R.  531.  In  all  those 
cases,  the  damages  sustained  by  the  plaintiff  must  neces- 
sarily have  been  determined  by  the  facts  as  they  appeared 
on  the  trial.  The  amount  of  damages  claimed  in  the  dec- 
laration in  such  cases  was  never  admitted  by  a  failure  to 
plead  the  general  issue. 

Had  the  plaintiffs  replied  that  they  had  paid  or  tendered 
the  amount  due  for  the  freight,  instead  of  denying  the  facts 
set  up  in  the  answer,  a  different  question  would  have  been 
presented.  As  it  was,  we  think  the  affirmative  was  on  the 
defendant,  and,  therefore,  that  the  Court  committed  no  er- 
ror in  giving  him  the  opening  and  close. 

On  the  trial,  the  value  of  transporting  the  goods  from 
Peru  to  Wabash  was  a  controverted  question,  and  one  on 
which  a  good  many  witnesses  were  examined,  in  w^hose 
testimony  thare  was  some  conflict  and  discrepancy.  It 
was  claimed  on  the  part  of  the  plaintiffs  that  they  had 
tendered  to  the  defendant  a  sum  sufficient  for  the  trans- 
portation. The  Court,  in  its  charge  to  the  jury,  after  ad- 
verting to  the  proposition  that  the  defendant  was  entitled 
to  a  reasonable  reward  for  transporting  the  goods  from 
Peru  to  Wabash,  said  to  them  as  follows : 
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"  Yon  have  had  a  number  of  witnesses  before  you,  who   Nov.  Term^ 
have  testified  as  to  what  would  be  a  reasonable  charge  per       •'•^^'    . 
hundred;  and  upon  this  point  there  has  been  quite  a  differ-     McLbbs 
ence  of  opinion.     In  civil  cases,  the  preponderance  of  evi-       Fklt. 
dence  must  govern  the  verdict.     You  will,  therefore,  upon 
this  point,  adopt  that  opinion  which  seems  to  prevail  with 
the  greater  number  of  witnesses." 

This  charge  appears  to  have  been  duly  excepted  to  by 
the  appellants. 

The  charge,  in  our  opinion,  was  wrong,  and  might  have 
misled  the  jury.  It  is  undoubtedly  true,  that  in  civil  cases 
the  preponderance  of  evidence  should  govern  the  verdict, 
bat  that  preponderance  does  not,  by  any  means,  neces- 
sarily depend  upon  the  number  of  witnesses. 

It  is  the  province  of  the  jury  to  determine  the  credibility 
of  witnesses,  and  the  weight  that  should  be  attached  to 
their  testimony.  The  weight  that  should  be  attached  to 
the  testimony  of  a  witness,  depends  upon  his  honesty  of 
purpose,  his  capacity  to  understand  the  subject-matter,  and 
his  means  of  knowing  the  facts  about  which  he  is  testify- 
ing, as  well  as  his  disinterestedness  and  freedom  from  bias 
and  prejadice*  Wherever  the  witness  is  lacking  in  any  of 
these  respects,  it  would,  in  a  greater  or  less  degree,  weaken 
the  force  of  his  testimony.  These  are  matters  which  a 
jury  may  well  take  into  consideration,  and  give  to  the  tes- 
timony of  a  vdtness  such  weight  and  credibility  as  they 
may  think  it  entitled  to  under  all  the  circumstances,  and 
no  more.  It  not  unfrequently  happens  that  the  preponder- 
ance of  evidence  is  in  favor  of  the  side  supported  by  the 
fewer  vritnesses. 

Instead  of  telling  the  jury  that  they  should  "adopt  the 
opinion  that  seemed  to  prevail  with  ihe  greater  number  of 
witnesses,"  the  Court  should  have  left  the  jury  to  deter- 
mine the  question  upon  the  preponderance  of  the  evidence, 
giving  such  weight  to  the  testimony  of  the  witnesses  as 
they  might  think  it  entitled  to  under  aU  the  circumstances. 

On  account  of  the  above  charge,  the  judgment  will  have 
to  be  reversed. 
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Hot.  Tern,        "P^T  Curiam* — The  judgmeiit  is  revefsed  with  costs. 
1858.      Cause  remanded  for  a  new  triaL 


BBILI.T         J.  U.  Pettit^  J.  BrownleCj  and  SL  P.  BiddlCj  for  the  appet 
Ellsvokth.  lants. 


i»'» 


Reilly  v.  Ellsworth. 

^J^»  APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

WoRDEN,  J. — Complaint  by  the  appellee  against  the 
appellant  to  foreclose  a  mortgage.  Demurrer  to.  the  com- 
plaint. 

The  demurrer  was  overruled;  but  as  no  exception  was 
taken  to  the  ruling,  no  question  is  presented  here. 

By  the  agreement  of  the  defendant^  judgment  was  ren- 
dered in  favor  of  plaintiff  for  128  dollars,  33  cents,  and 
that  the  mortgage  be  foreclosed.  The  judgment  was  ren- 
dered waiving  appraisement  laws,  in  accordance  with  the 
note.  The  appellant  claims  that  the  statute  anthoiiziiig 
judgments  to  be  thus  rendered  is  unconstitutional  and  void. 
2  R.  S.  p.  123,  §  381.  The  reason  assigned  is,  that  the  sub- 
ject of  the  act,  in  this  respect,  is  not  sufficiently  expressed 
in  its  title.  The  title  is,  ^  An  act  to  revise,  simplify,  and 
abridge  the  rules,  practice,  pleadings,  &c.,  in  the  Courts  of 
this  state,"  &c.  The  term  ^'practice,"  extends  and  ap^es 
to  the  manner  of  rendering  judgment,  as  well  as  to  any 
other  step  in  an  action.  There  is  evidently  nothing  in  the 
objection. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

Xr.  ReiUpy  in  person. 

H.  W.  Chase  and  J.  A  WUstachj  for  the  appellee. 
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Not*  xanBy 

1888. 

r.  1146688 


Green  v.  Akeb. 


Aetioii  to  reoorer  posMMlon  of  penonal  pwpnty  oonmienoed  before  a  jnstioe 
of  the  peace.  Affidavit  in  enbstaiioe  as  follows:  That  the  plaintiff  was  a 
resident  hoQseholder«  and  absolnte  owner  and  entitled  to  possession  of  the 
property,  describing  it;  that  defendant,  a  constable,  hj  yirtne  of  an  execn- 
tlon  against  tfie  property  of  plaintiff,  leried  npon  said  property,  &c. ;  that 
plaintiff  had  not  300  doQats'  worth  of  personal  property;  that  he  claimed 
tiwt  said  property  was  exempt,  &c,  and  so  informed  the  constable ;  that  he 
demanded  that  his  property  be  rained,  and  set  off  to  him ;  tiiat  he  selected 
an  ^>prBiser,  and  notified  defendant  thereof;  that  defendant  refused  to  set 
off  said  property;  wherenp(m  the  plafaitiff  demanded  said  property.  Held; 
iiMvAetnit,  nnder  f  71  of  the  justices'  act»  S  R.  8.  p.  464. 

In  actions  for  the  reooTcry  of  personal  property,  justices  of  the  peace  mnst 
pnrsne  and  be  goyemed  by  tliat  act. 

Section  71,  Mpra,  is  not  in  conflict  with  §  SS,  art  1,  of  the  constitation. 

Thai  section  of  tlie  constitation  is  not  sd^execnting. 

APPEAL  from  the  Randolph  Ciieiiit  Court.  £^L  a 

Hanna,  J.— This  was  an  action  to  recover  the  possession 
of  personal  property,  commenced  by  Aker  before  a  justice 
of  the  peace,  before  whom  a  motion  was  made  by  the 
defendant  to  dismiss  the  cause  for  want  of  a  sufficient 
affidavit.  The  moticm  was  sustained,  and  the  cause  dis- 
missed.  The  plaintiff  appealed,  and  in  the  Circuit  Court 
the  defendant  again  moved  to  dismiss  for  the  same  reason. 
Pending  the  motion,  the  plaintiff  obtained  leave  and  filed 
an  amended  or  additional  affidavit,  whereupon  the  motion 
to  dismiss  was  overruled,  to  which  the  defendant  excepted. 
This  presents  the  first  question.  The  last  affidavit  filed, 
states  that  the  plaintiff  was  a  resident  householder  of  that 
county;  that  he  was  the  absolute  owner,  and  entitled  to 
the  possession  of  the  property,  describing  it;  that  the  de* 
fendant,  a  constable,  by  virtue  of  an  execution  against  the 
property  of  the  plaintiff,  issued,  &c.,  upon,  &C.,  levied  upon 
said  property,  of  the  value  of  40  dollars,  and  took  it  out 
of  the  possession  of  the  plaintiff;  that  the  plaintiff  had 
not  300  dollars'  worth  of  personal  property,  and  he  claimed 
that  said  property  was  and  is  exempt  from  execution,  and 
he  so  informed  the  constable,  and  demanded  that  his  prop- 
erty be  valued  and  set  off  to  him;  and  that  he  selected  an 
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Nov.  Temi,  appraiser,  and  notified  said  defendant  thereof,  who  refused 
*^^°'  to  set  off  said  property;  whereupon  the  plaintiff  deiD&nded 
Gbxx»  said  property,  &c.  The  affidavit  filed  before  the  justice 
was  in  substance  the  same.  There  was  a  oomplaint  in 
the  usual  form. 

By  §  22,  art.  1,  of  the  constitution  of  Indiana^  it  is  pro- 
vided that  "the  privilege  of  the  debtor  to  enjoy  the  neces- 
sary comforts  of  life,  shall  be  recognized  by  wholesome 
laws,"  &c    1  R.  S.  p.  46.     In  pursuance  of  this  provision, 
a  statute  was  enacted  (2  R,  S.  p.  337),  declaring  that  '*an 
amount  of  property  not  exceeding  in  value  300  dollars, 
owned  by  any  resident  householder,  shall  not  be  liable  to 
sale  on  execution,  &c.,  for  any  debt  growing  out  of  or 
founded  upon  a  contract,  express  or  implied,  after,"  iiAu 
An  act  was  passed  to  ^^  revise,  &c.,  the  rules,  practice, 
pleadings,  &c.,  in  civil  cases  in  the  Courts  of  this  state,-' 
&c.     This  was  approved  June  18, 1852  (2  R.  S.  p.  27),  and 
contains,  among  other  things,  an  article  upon  the  '^daim 
^     and  delivery  of  personal  property,"  by  which  it  is  provided 
(§  129)  that  the  claimant  of  such  property,  &C.,  must  make 
an  affidavit,  showing,  among  other  matters,  that  the  same 
has  not  been  '' seized  under  an  execution,  &c.,  against  the 
property  of  the  plaintifl^  or  if  so  seized,  that  it  is  by  statute 
exempt  from  such  seizure."     There  is  another  statute,  ap- 
proved June  9, 1852,  providing  for  the  election,  &c*,  of  jus- 
tices of  the  peace,  and  defining  their  jurisdiction,  &lc^  by 
§  71  of  which  it  is  provided,  among  other  things,  that  in  a 
proceeding  before  a  justice  to  recover  personal  property, 
the  affidavit  of  the  plaintiff  must  state  <Hhat  the  same  has 
not  been  taken  by  virtue  of  any  execution  or  other  writ 
against  him."    2  R.  S.  p.  464. 

The  appellant  insists  that  the  statute  last  referred  to, 
should  be  strictly  followed  in  proceedings  before  justices 
to  recover  personal  property;  and  that  the  other  statute 
has  application  only  to  such  proceedings  in  the  Common 
Pleas  and  Circuit  Courts. 

If  the  act  approved  June  18,  applies  as  well  to  the  pro- 
ceedings for  the  recovery  of  property  in  a  justice's  Court 
as  to  those  of  a  like  character  in  other  Courts,  then  the 
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position  assumed  by  the  appellant  cannot  be  maintained ;  ^oy.  Term, 
for  this,  being  the  last  expressed  will  of  the  law-making      •*^^^* 
power  upon  that  subject,  must  prevail  over  that  of  an      Gbbb* 
earlier  date,  to-wit,  June  9.  Aub. 

We  are  of  opinion  that  in  actions  for  the  recovery  of 
personal  property,  a  justice  of  the  peace  must  pursue,  and 
be  governed  by,  the  act  of  June  9.  It  plainly  points  out 
the  mode  of  proceeding  by  the  claimant  and  the  justice; 
and  although  its  provisions  are  not  as  ample  as  those  of 
the  act  of  June  18,  for  the  protection  of  an  execution- 
defendant  who  may  desire  to  claim  the  privilege  of  the 
exemption  law;  yet  that  is  no  reason  for  holding  the  law 
itself  a  nullity,  although  it  may  be,  and  doubtless  is,  a 
good  argument  in  favor  of  amending  it. 

We  are  fortified  in  this  conclusion  by  §  75  of  the  said 
act  of  June  9,  which  is,  that,  '4n  all  cases  not  in  this  act 
specially  otherwise  provided,  proceedings  before  justices 
shall  be  governed  by  the  practice  and  usages  of  Circuit 
Courts,"  &c.  As  the  mode  of  proceeding  to  recover  pos- 
session of  personal  property  is  therein  provided  for,  al- 
though that  provision  i^  lame,  as  compared  with  another 
act,  we  must  be  controlled  by  it 

It  is  argued  that  the  act  of  Jiine  9  is,  in  this  particular^ 
in  conflict  with  the  provision  of  the  constitution  above 
quoted.  We  do  not  think  so.  The  section  of  the  consti- 
tution is  not  self-executing.  It  requires  the  action  of  the 
law-making  power  to  give  it  active  vitality,  in  pursuance 
of  which,  the  statute  of  exemption  above  referred  to  was 
adopted.  That  may  or  may  not  be  ample  enough  to  meet 
the  requirements  of  this  section  of  the  constitution — with 
that  we  have  nothing  to  do.  It  gives  the  debtor  the  right 
to  make  his  claim,  in  a  designated  manner,  to  a  certain 
amount  of  j^operty ;  and  whether  it  is  sufficiently  guarded 
in  reference  to  the  duties  of  the  officers  of  the  law,  is  not 
a  question  for  us  to  determine. 

But  it  is  insisted  that  the  affidavit  is  insufficient,  even 
admitting  that  an  action  can  be  maintained  by  an  execu- 
tion-defendant for  the  property,  &c.,  in  this,  that  it  does 
Vol.  XL— 15 
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Nov.  Term,   not  allege  that  the  judgment  upon  which  the  execution 

^^^*      issued  was  upon  a  "debt  growing  out  of,  or  founded  upon, 

Gkbw      a  contract,"  &a     Without  deciding  whether  it  was  neces- 

Ak».       sary  that  it  should  have  contained  such  averment,  we  think 

that  it  is  so  aveired,  as  directly  as  in  the  case  of  Austin  v. 

Swanky  9  Ind.  R.  110,  where  an  argumentative  statement 

was  held  sufficient. 

The  case  was  tried  by  the  Court,  upon  an  agreement 
that  the  statements  in  the  affidavit  were  true,  "except  that 
the  defendant  was  possessed  of  250  dollars'  worth  of  per- 
sonal property,  and  100  dollars  of  promissory  notes." 

It  is  argued  that  upon  a  claim  made  by  an  execution- 
defendant  that  property  levied  on  is  exempt,  he  should  stir* 
render  to  the  officer  other  property,  if  he  has  it,  subject  to 
execution;  and  therefore,  if  the  defendant  in  this  case  had 
so  done,  there  would  have  been  property,  to  the  value  of 
that  levied  upon,  which  ought  to  have  been  given  up  on 
the  execution.  We  do  not  think  such  is  the  proper  con- 
struction of  the  statute,  and  of  the  rights  and  duties  of 
parties  and  officers  under  it.  It  is,  perhaps,  the  duty  of 
the  officer  to  levy  upon  such  property  as  he  may  know  to 
be  that  of  the  defendant.  9  Ind.  R.  198.  It  is  then  a  right 
which  the  defendant  has,  and  can  exercise  or  not,  to  daiiin 
it  as  exempt. — Ibid,  That  he  might  have  had  more  th^n 
300  dollars'  worth  of  property,  over  and  above  that  levied 
on,  would  not  devolve  upon  him  the  obligation  to  surren- 
der or  give  up,  upon  such  execution,  the  same  or  any  part 
of  it,  as  a  condition  precedent  to  his  claim  under  the  ex- 
emption act 

Per  Curiam.  —  The  judgment  is  reversed  with  costs* 
Cause  remanded,  &c. 

W.  A  PeeUe^  for  the  appellant. 

&  Colgrovey  for  the  appellee.  ' 
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Not.  Tenn, 

Love  and  Others  v.  Mikals,  Administrator.  -^^^ 

LOVB 

An  •dmimstrator  may  take  proceedings  to  ayoid  a  conyejanco  of  real  estate  by  -_  ^* 
his  decedent,  made  to  defraud  his  creditorSi  for  the  pnrpose  of  subjecting  such 
estate  to  the  payment  of  debts,  before  he  is  authorized  by  the  proper  Court 
to  sell  such  real  estate,  if  he  show  by  hit  complaint  that,  u|>oa  a  decree  setting 
aside  the  oonTeyance,  he  will  be  entitled  to  an  order  to  sell,  which  he  may  do 
by  arerring  that  the  personal  assets  are  insufficient  to  pay  the  debts. 

The  complaint,  in  such  case,  need  not  allege  that  judgments  hare  been  ren- 
dered upon  the  claims  for  the  payment  of  which  the  real  estate  is  sought  to 
be  subjected  to  sale. 

The  nature  of  such  claims  need  not  be  alleged  in  the  complaint,,  to  set  aeide 
tlie  couTeyanoe. 

The  Circuit  Court  has  jurisdiction  of  proceedmgs  of  tha  nature. 

APPEAL  from  the  Bartholomew  Circuit  CSourt.  Friday, 

Davison,  J^ — Philip  MikalSj  administrator  of  the  estate 
oi  Jacob  Fislar,  deceased,  filed  a  complaint  in  the  Circmt 
Court,  alleging  that  the  personal  estate  of  the  intestate, 
amounting  to  about  150  dollars,  was  taken  and  retained 
by  his  widow;  that,  on  the  16th  of  Mapj  1850,  Fislafy  then 
in  life,  became  ipdebted  to  Mikabj  in  his,  Mikals^  own 
right,  200  dollars,  payable  at  twelve  months,  and  that 
Fisla/r^  when  he  became  so  indebted,  was  the  owner  in  fee, 
and  in  possession  of  lot  number  171,  in  Columbus^  which 
was,  by  him  and  his  wife,  on  the  13th  day  of  January^  1851, 
with  intent  to  defraud  MikaUj  fraudulently  conveyed  to 
Braxton  Love^  without  any  consideration  whatever;  that 
Love  never  took  possession  of  the  lot,  nor  did  he  ever  ex- 
ercise any  control  over  it;  but  the  possession  and  control 
thereof  remained  in  Fislar  until  his  death,  and  since  that 
event,  has  been  occupied  by  his  widow.  It  is  averred  that 
Mikals,  as  administrator  of  said  estate,  on  the  24th  of 
Jatnuargj  1853,  instituted  proceedings  in  the  Bartholomew 
Common  Pleas,  to  subject  the  lot  in  question  to  the  pay- 
ment of  debts  outstanding  against  the  intestate's  estate. 
The  relief  prayed  is,  that  the  conveyance  to  Love  be  de- 
creed firaudulent  as  to  Mikals  and  others,  creditors  of  said 
estate,  and,  as  to  them,  be  annulled. 

The  defendants  demurred  to  the  complaint,  but  their 
demurrer  was  overruled.    Issues  of  fact  were  submitted  to 
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Not.  Term,   the  Court,  who  found  that  Jacob  Fislar^  in  his  lifetinie, 
^^"'       and  on  the  13th  of  Jamuirpy  1851,  transferred  by  deed,  to 
LovB        Braxton  Love^  lot  number  171,  in  Columbus^  with  intent  to 
MikIls.     defraud  his  creditors.     And  the  Court,  having  refused  a 
new  trial,  adjudged  and  decreed  that  the  conveyance   for 
said  lot  to  said  Lovcj  is  fraudulent  as  to  Fislar^s  creditors, 
and  that  the  same  be,  and  is  set  aside.     The  exceptions 
taken  by  the  defendants,  as  they  appear  in  the  record, 
relate  alone  to  the  action  of  the  Circuit  Court,  in  overrul- 
ing the  demurrer,  and  in  the  refusal  to  grant  a  new  triaL 

The  complaint  is  alleged  to  be  defective  on  three  grounds: 
1.  Because  it  fails  to  show  that  the  plaintiff's  claim  had 
been  reduced  to  a  judgment.  2.  The  nature  of  the  indebt- 
edness of  the  estate,  whether  by  note  or  otherwise,  is  not 
stated.  3.  It  is  not  averred  that  plaintiff,  as  administrator, 
was  authorized,  by  order  of  the  Common  Pleas,  to  sell 
the  lot  in  question,  for  the  payment  of  the  intestate's 
debts. 

The  books  say  it  is  a  geneml  doctrine,  that  to  reach  the 
equitable  interest  of  the  debtor  in  real^  estate,  by  suit  in 
chancery,  the  creditor  should  first  obtain  a  judgment  at 
law;  but  to  this  rule  there  are  exceptions,  and  one  is,  where 
the  debtor  is  deceased.    Kipper  v.  Olancey^  2  Blackf.  356. — 
O'Brien  v.  Cotdtery  id.  421.— West  v.  H/PCartyy  4  id.  244. 
But  it  is  insisted  that  the  law,  as  it  now  stands,  does  not 
allow  the  exception,  because  as  effective  means  now  exist 
for  establishing  a  claim  against  a  decedent's  estate,  as 
for  obtaining  a  judgment  against  a  living  debtor.     This 
reasoning,  in  our  opinion,  possesses  no  force.     Anterior  to 
the  present  code,  the  means  of  establishing  such  claim  were, 
in  effect,  the  same  as  under  the  rules  of  procedure  now  in 
force.     R.  S.  1843,  p.  521,  et  seq.     Indeed,  the  revision  of 
1852  seems  to  allow  a  creditor  to  proceed,  in  the  same 
action,  to  establish  his  demand,  and  set  aside  a  conveyance 
executed  with  intent  to  defeat  its  collection.    It  says  the 
plaintiff  may  urute  several  causes  of  action  in  the  same 
complaint,  which  are  included  in  either  one  of  certain 
classes,  which  it  points  out,  and  then  proceeds — ^  When 
the  action  arises  out  of  contract,  the  plaintiff  may  join  soch 
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other  matters  in  his  complaint  as  may  be  necessary  for  a  Not.  Tenn, 
complete  remedy,  and  a  speedy  satisfaction  of  his  judgment,       1^*^°* 
although  snch  matters  fall  within  some  one  or  more  of  the       I^v> 
foregoing  classes."    2  R.  S.  p.  43,  §§  70,  71,  72.  MikIls. 

In  our  opinion,  the  complaint  is  not  objectionable  for 
its  feilare  to  allege  that  the  claim  had  been  reduced  to  a 
judgment.  Nor  is  it  essential  that  the  nature  of  the  de- 
mand should  have  been  alleged;  because,  being  a  claim 
against  an  intestate's  estate,  it  could  not  be  litigated  in  the 
Circuit  Court.  Of  such  demands,  the  Common  Pleas  has 
exclusive  jurisdiction.  2  R.  8.  p.  17,  §  4.  Moreover,  the 
purpose  of  the  action  is  not  to  establish  a  claim,  but  to 
set  aside,  for  the  benefit  of  creditors,  an  alleged  fraudu- 
lent  conveyance;  and  such  being  the  object,  the  suit,  if  at 
all  maintainable,  can  be  maintained  without  any  averment 
in  relation  to  the  nature  of  the  debt. 

Section  74,  p.  264,  of  the  revision  to  which  we  have  re- 
ferred, declares  that,  '^  Whenever  any  administrator,  &c., 
shall  discover  that  the  personal  estate  of  the  decedent  is 
insufficient  to  pay  the  liabilities  thereof,  the  Court  having 
jurisdiction  shall  order  to  be  sold  the  whole  or  any  part  of 
the  real  estate  of  the  deceased,  upon  such  administrator 
filing  a  petition  therefor,"  &c.  Section  84  enacts  that  "all 
lands,  and  any  interest  therein,  which  the  decedent  in  his 
lifetime  may  have  transferred  with  intent  to  defraud  his 
creditors,'*  shall  be,  as  other  real  estate  of  the  deceased, 
liable  to  be  sold  for  the  payment  of  his  debts.  And  sec- 
tion 86  provides  that  "if  the  administrator  shall  be  author- 
ized to  sell  any  lands  thus  fraudulently  conveyed,  he  may 
before  sale  obtain  possession  by  an  action  for  the  posses- 
sion thereof,  or  may  file  a  petition  to  avoid  the  firaudulent 
conveyance."  LL  pp.  267,  268.  The  latter  section,  it  is 
said,  requires  the  administrator  io  be  authorized  to  sell, 
by  order  of  the  proper  Court,  before  any  step  can  be  taken 
to  avoid  such  conveyance.  We  are  not  inclined  to  adopt 
this  construction.  Until  the  Court  so  orders,  he  cannot 
legally  sell;  but  it  can  make  no  material  difference  whether 
the  order  for  sale  does  or  does  not  precede  the  suit  to  set 
aside  the  conveyance.    If  the  administrator,  in  his  com* 
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Nov.  Tenn,  plaint,  shows  that,  upon  a  decree  setting  it  aside,  he  will  be 
^^^^  entitled  to  the  order  to  sell,  which  he  may  do  by  an  aver- 
ment to  the  effect  that  the  personal  assets  belonging  to  the 
estate  are  insuiEcient  to  pay  its  liabilities,  the  complaint 
will  not,  in  that  respect,  be  defective. 

It  is  further  contended  that  the  facts  stated  make  a  case 
upon  which  the  Circuit  Court  has  no  power  to  adjudicate, 
and  that  the  decree  is,  therefore,  a  nullity.  We  think  dif- 
ferently.  The  Circuit  and  Common  Pleas  Courts  have 
concurrent  jurisdiction  ''in  all  cases  where  administrators 
are  plaintiff."  2  R.  S.  p.  17,  §  8.  True,  where  the  pur- 
pose of  the  suit  is  to  establish  a  claim  against  the  estate, 
and  the  administrator  is  sued  in  his  fiduciary  character, 
the  Common  Pleas  has  exclusive  jurisdiction;  but  here, 
the  relief  sought  is  not  the  adjustment  of  such  claim,  but 
the  avoidance  of  a  fraudulent  conveyance,  in  order  that 
land  which  it  covers  may  be  reduced  to  assets  for  the  pay- 
ment of  putstanding  debts  against  the  intestate's  estate. 
For  this  object,  the  case  made  by  the  complaint;  is  plainly 
within  the  jurisdiction  of  the  Circuit  Court ;  and  whetlier 
such  debts  are,  or  are  not,  well  founded,  is  a  question  to 
be  settled  by  the  Common  Pleas. 

Pet  OuHam, — The  judgment  is  affirmed  with  costs. 

N.  T.  Hauser  and  i£.  Btll^  for  the  appellants. 

W.  F.  Pidgeonj  for  the  appellee. 


Cook  and  Others  v.  Knickerbocker  and  Another. 


Friday, 
EkcemberZ, 


APPEAL  from  the  Carroll  Court  of  Common  Pleas. 

Perkins,  J. — Suit  for  partition.  Order  that  partition  be 
made— commissioner  appointed  to  make  it— and  the  cause 
continued  to  a  subsequent  term  for  the  reception  of  the 
report  of  the  commissioner.  Exception  taken,  and  appeal 
to  this  Court.     The  bill  of  exceptions  states  that  it  con- 
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tains  the  substance  of  the  testimony.    No  motion  for  a  ^o^-  Term, 
new  trial  1S58. 


This  appeal  must  be  dismissed  because  the  order  for  par-  Wour 
tition  and  the  appointment  of  a  commissioner  do  not  con-  Tbs  Statb. 
stitute  the  final  judgment  in  the  cause.  They  are  like  the 
interlocutory  judgment  upon  a  demurrer  or  default,  where 
the  damages  are  to  be  assessed  by  a  subsequent  inquiry. 
There  might  be  an  appeal  taken  £rom  the  action  of  the 
Court  upon  the  coming  in  of  the  report  of  the  commis- 
sioner, thus  troubling  the  Court  with  two  appeals  in  the 
same  cause,  in  reaching  a  single  final  determination. 

We  need  not  notice  the  other  defects  which  the  state- 
ment of  the  case  presents. 

Per  Ouriam^r— The  appeal  is  dismissed  at  the  cost  of  the 
appellants. 

/  N.  SimSj  for  the  appellants. 


!•      ■ 


Wolf  v.  The  State  on  the  relation  of  Edds. 

On  appeal  to  the  Circoit  Court  from  the  jadgment  of  a  jnstioe  of  the  peace,  the 
cause  will  be  presamed  to  be  properly  in  Court  until  the  oontraiy  is  shown. 

If  the  defendant,  in  a  prosecution  for  bastardy,  fail  to  deny  the  cttrgt  in  the 
Circoit  Court,  he  is  not  entitled  to  a  trial  by  jury ;  and  where,  in  such  a  case, 
there  was  no  answer  filed,  and  the  record  did  not  diow  a  plea  entered,  but 
the  cause  was  tried  by  a  jury,  the  Supreme  Court  presumed,  in  &Tor  of  the 
correct  action  of  the  Court  below,  that  the  defendant  made  such  denial;  and 
the  failure  to  enter  the  denial  upon  the  record,  in  such  case,  is  not  such  an 
error  as  should  rererse  the  judgment. 

The  defendant,  in  this  case,  offered  to  read  to  tiie  jury  a  portion  of  the  written 
questiona  and  answers  taken  down  by  die  justice  upon  the  examination  of 
the  relator  before  him,  for  the  purpose  of  impeaching  her  testimony.  This 
evidence,  on  objection,  was  rejected,  unless  the  defendant  would  giye  in  eri- 
denoe  the  whole  of  the  written  examination.  After  excepting,  the  defend- 
ant gave  the  whole  examination  in  eridenoe.    Hdd,  that  there  was  no  error. 

Where  the  testimony  of  the  relator  in  a  prosecution  for  bastardy,  if  beliered 
by  the  jury,  would  make  a  case  against  the  defendant  (and  the  jury  might 
bclieTe  her  testimony  ercn  over  that  of  Impeaching  witnesses),  the  Supreme 
Court  will  not  disturb  the  verdict. 
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290T.  Twin,       APPEAL  from  the  SuUivmi  Circuit  Court. 

^^^  Hanna,  J. — This  was  a  prosecution  for  bastardy,  com- 

Wour       menoed  before  a  justice  of  the  peace.    The  transcript  of 

Tmt  Stati.  the  justice  shows  that  the  defendant  was  by  him  acquitted, 

Friday  ^^^  ^^^^  ^^^  sbow  an  appeal  taken  from  that  decision; 

I>ecember  8.     wherefore,  the  defendant  moved,  in  the  Circuit  Court,  to 

dismiss  the  case,  which  motion  was  oveiruled,  and  upon 

this  ruling  the  first  error  is  assigned. 

It  IB  argued  that,  as  no  part  of  the  record  of  the  justice 
shows  an  appeal  prayed  for  by  the  state,  and  there  was  no 
evidence,  outside  of  the  transcript  itself,  showing  how  such 
transcript  got  into  the  Circuit  Court,  the  case  ought  to 
have  been  dismissed.  No  authorities  are  cited  in  support 
of  the  position  assumed.    Walker  v.  The  StaUy  6  Blackfl  1. 

In  the  cases  of  LiUeU  v.  Bradford^  8  Blackf.  185,  and 
Humble  v.  WilHamSj  4  id,  473,  it  was  decided  that  the 
transcript  need  not  show  that  an  appeal  had  been  prayed, 
where  a  bond  appeared  to  have  been  filed  for  an  appeal. 

In  this  case,  no  appeal-bond  was  necessary,  nor  do  we 
think  it  need  affirmatively  appear  how  the  case  came  into 
the  Court,  but  that  it  will  be  presumed  that  it  is  properiy 
in  Court,  until  the  contrary  appears.    9  Ind.  R.  395. 

In  the  Circuit  Court,  the  trial  was  by  a  jury;  and  the 
second  error  assigned  is  that  it  was  a  trial  without  an  is- 
sue. The  statute  is  that^  ^  If  the  defendant,  in  the  Circuit 
Court,  deny  the  charge,  the  issue  shall  be  tried  by  the  Court 
or  a  jury."  2  R..  S.  p.  488,  §  13.  There  was  no  answer 
filed,  nor  does  the  record  show  a  plea  entered. 

The  defendant  was  not  entitled  to  a  jury  trial,  unless  he 
denied  the  charge.  If  he  failed  to  make  such  denial,  ot 
confessed  that  he  was  the  father  of  the  child,  the  matter 
was  then  in  the  hands  of  the  Court,  and  not  of  a  jury. 
This  Court  will,  after  a  trial  in  such  a  case  by  a  jury,  pre- 
sume so  far  in  favor  of  the  correct  action  of  the  Court 
below,  as'  to  infer  that  the  defendant  had  made  such  de- 
nial; and  the  failure  to  enter  it  upon  the  record  is  not  such 
an  error  as  should  reverse  the  judgment.  2  R.  S.  p.  162, 
§580. 
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The  third  error  aseignedy  is  upon  the  question  of  the  ad-  ^o^«  Temi, 
mission  of  testimony.  *^^' 

The  defendant  offered  to  read  to  the  jury  a  portion  of  Wour 
the  written  questions  and  answers  taken  down  by  the  jus*  Thb  Stats. 
tioe  of  the  peace  upon  the  examination  of  the  relator  be- 
fore him,  for  the  purpose  of  impeaching  her  testimony. 
The  evidence  was,  upon  objection  made,  rejected,  unless 
the  defendant  would  give  in  evidence  the  whole  of  such 
written  examination.  Alter  excepting,  the  defendant  gave 
in  evidence  the  whole  of  such  written  examination. 

We  do  not  see  any  error  in  this.  The  statute  permits 
either  party  to  use  such  written  examination  upon  the  trial, 
for  the  purpose  of  either  sustaining  or  contradicting  the 
witness.    2  R.  S.  p.  487. 

The  Court  refused  to  permit  the  defendant  to  give  in 
evidence  a  part  of  the  written  examination;  and  if  no  part 
of  the  same  had  been  given  to  the  jury,  we  should  then 
have  been  called  upon  to  decide  upon  such  refusal;  but 
upon  the  whole  of  it  going  to  the  jury,  the  case  is  brought 
within  that  of  MidholUn  v.  The  Stale,  7  Ind.  R.  646. 

In  argument,  it  is  insisted  that,  whilst  the  introduction 
of  a  part  would  have  benefited  the  defendant,  the  intro- 
duction of  the  whole  might  have  had  a  contrary  effect. 
The  answer  to  this  is,  that  the  statute  gave  either  party 
the  right  to  use  such  writing,  and,  therefore,  the  offer  is  not 
precisely  analogous  to  offers  to  impeach  by  proving  other 
contradictory  verbal  testimony;  for  even  if  the  defendant 
had  a  right  to  introduce  all  that  was  contained  in  such  ex* 
amination,  upon  one  particular  point  (of  which  we  give 
no  opinion),  the  state  would  have  had  the  right  to  give  in 
evidence  the  balance  of  such  written  examination. 

Error  is  alleged  to  have  been  committed  in  giving  and 
refusing  instructions.  The  evidence  is  all  in  the  record. 
All  the  instructions  asked  by  the  defendant  were  refused, 
and  others  given.  We  have  compared  the  instructions 
asked  with  those  given,  and  are  of  opinion  that  those  given 
include  the  principles  of  law  upon  which  those  that  were 
refused  rest,  and  are  even,  in  s6me  respects,  more  favora- 
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Not.  Term,  ble  to  the  defendant  than  those  asked  by  him.    5  Ind.  R. 
1868.      322.-7  id.  364. 


Flbxixo  The  last  error  alleged  to  have  occnnred  was,  in  overrul- 
Trb  Statb.  ing  a  motion  for  a  new  triaL 

We  have  looked  into  the  evidence,  and  iSnd  that  the  tes* 
timony  of  the  relator,  if  believed  by  the  jury,  made  a  case 
against  the  defendant.  This  was  a  question  for  tiie  jury. 
They  might  believe  the  witness  even  over  impeaching  tes- 
timony. Spivey  v.  The  State^  8  Ind.  R.  406.  And  we  can- 
not disturb  the  verdict  (although  we  might  have  come  to 
a  different  conclusion  from  that  arrived  at  by  the  jury),mi> 
less  in  cases  where  the  insufficiency  of  the  evidence  ap- 
pears beyond  all  doubt.  Harvey  v.  Quiekj  9  Ind.  R.  256. 
—3  Blackf.  304.— 7  id.  186.     This  is  not  such  a  case. 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent 
damages  and  costs. 

J.  P.  Ushery  for  the  appellant. 


im  • 


Fleming  v.  The  State. 

Indictment  for  anon.  When  the  defendant  waa  arraigned,  he  applied  for  a 
change  of  Tonne,  which  waa  denied.  Hdd,  that  the  ruling  cannot  be  le- 
viewed. 

An  affidavit  for  a  continnance,  not  showing  that  the  facts  proposed  to  be  proTed 
by  an  absent  witness  could  not  be  proved  bj  others,  is  insufficient. 

New  trials  are  rarely  granted  to  enable  the  defendant  to  obtain  testimony  to 
impeach  a  witness. 

In  a  prosecution  for  arson,  the  jury  may  be  sent  out  to  view  the  building  fired. 
.  The  defendant,  in  this  case,  challenged  a  juror  for  cause,  and,  in  support  of  the 
challenge,  asked  him  this  question:  "Were  you  not  one  of  the  MSfiird 
committee  at  the  time  that  Fleming  was  arrested;  and  did  you  not  counsel 
and  direct  that  he  should  be  kept  in  custody  without  a  warrant  for  some  ten 
days ;  and  was  there  not  an  agreement  between  the  members  of  that  com- 
mittee to  indemnify  each  other  against  any  prosecution  that  Fleming  might 
institute  against  them  for  said  imprisonment;  and  do  you  not  consider  his 
conviction  in  this  case  as  necessary  to  your  and  your  associates'  protectioii 
from  such  prosecution?"  The  Court  refused  to  permit  the  juror  to  answer, 
on  the  ground  that  the  &cts  sought  to  be  proved  were  irrelevant  Hdd,  that 
this  was  error. 
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APPEAL  from  the  Lagrange  Circuit  Court  ^or.  Term, 

Perkins,  J. — Fleming  was  indicted  for  arson  in  the  La-      ^^^ 
grange  Circuit  Court,  and  convicted.  "Fimuvxq 

men  he  was  arraigned,  be  appUed  for  a  change  of  t»  S.a«. 
venue,  but  it  was  denied.    The  ruling  cannot  be  reviewed,  jjy^^ 
He  then  applied  for  a  continuance.     It  was  refused.     The  December  8. 
affidavit  did  not  show  that  the  facts  proposed  to  be  proved 
by  the  absent  witnesses  could  not  be  proved  by  others. 

He  appUed  for  a  new  trial  to  obtain  testimony  to  im- 
peach  a  witness.  New  trials  are  rarely  granted  for  such  a 
purpose.     Ind.  Dig.  592. — 2  Ind.  R.  608. 

The  jury  were  sent  out  to  view  the  building  fired.  This 
the  statute  authorized.    2  R.  S.  p.  382. 

The  defendant  challenged  a  juror  for  cause,  and,  in  sup- 
port of  the  challenge,  asked  him,  on  his  examination,  this 
question:  "Were  you  not  one  of  the  Milford  committee 
at  the  time  that  Fleming  was  arrested;  and  did  you  not 
counsel  and  direct  that  he  should  be  kept  in  custody  with- 
out a  warrant  for  some  ten  days;  and  was  there  not  an 
agreement  between  the  members  of  that  committee  to  in- 
demnify each  other  against  any  prosecution  that  Fleming 
might  institute  against  them  for  said  imprisonment;  and 
do  you  not  consider  his  conviction  in  this  case  as  necessary 
to  your  and  your  associates'  protection  from  such  prosecu- 
tion?" 

The  Court  refused  to  permit  the  juror  to  answer  the 
question,  on  th^  ground  that  the  facts  sought  to  be  proved 
by  the  answer  were  irrelevant.  The  defendant  excepted. 
We  think  the  Court  erred  in  refusing  to  allow  the  juror  to 
answer.  If  the  facts  assumed  in  the  question  existed,  they 
established  such  a  relation  between  the  juror  and  the  de- 
fendant, as  was  scarcely  compatible  with  that  impartiaKty  " 
which  should  characterize  a  juror.  Bouv.  Law  Die,  tit. 
Challenge.— 2  Swan's  Pr.  891.— 1  Coke's  Inst.  157.— 1 
Wat  Archb.  163,  et  S€g.—TJ.  S,  Cr.  Law,  611. 

That  a  juror  has  formed  an  opinion,  is  one  ground  of 
challenge;  that  his  relations  or  feelings  toward  the  object- 
ing party  are  such  that  he  would  not  be  likely  to  form  an 
impartial  one  in  the  jury-box,  is  another. 
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Nor.  T(arm, 

1858. 


Hbkbt 

V. 
HsifBT. 


The  following  may  be  deduced  from  the  abore-cited  an* 
thorities  as  grounds  of  challenge  for  cause.  There  may, 
perhaps,  be  additional  ones: 

1.  That  the  juror  is  interested  in  the  pending,  or  a  simi- 
lar suit. 

2.  That  he  does  not  possess  the  statutory  qualificatioiis. 

3.  That  he  is  of  kin  to  one  of  the  parties. 

4.  Personal  hostility. 

5.  A  pending  lawsuit  between  the  juror  and  the  party. 

6.  That  the  juror  is  master  or  servant,  landlord  or  test- 
ant,  of  the  opposite  party,  or  has  eaten  or  drank  at  hia  ex* 
pense  since  being  summoned  as  a  juror,  or  has  promised  to 
find  a  verdict  for  him. 

7.  That  he  has  formed  or  expressed  an  opinion  in  the 
cause,  is  a  witness  in  it,  or  has  been  a  juror  on  a  former 
trial  of  it. 

The  causes  of  challenge  may  be  proved  by  other  wit- 
nesses, or  by  the  challenged  juror.     Archb.  supra. 

Per  Ouriam. — The  judgment  is  reversed,  and  the  keeper 
of  the  penitentiary  ordered  to  be  notified  to  return  the  pri- 
soner to  the  jaU  of  Lagrange  county. 

A»  Ellison^  for  the  appellant. 


184_a5l 

I  11      236! 
166      1191 


•  > 


Henry  v.  Henry. 

A  receipt  maj  be  explained  and  controlled  in  its  operation  by  parol  OTidcnoe, 
though,  as  a  general  rale,  a  contract  cannot ;  and  where  a  written  instro- 
ment  includes  both  a  receipt  and  a  contract,  it  cannot,  so  for  as  it  opentn 
88  a  contract,  bo  controlled  by  parol  eyidence  any  farther  than  ordinair 
contracts  may  be. 

A  jadgment  is  a  contract  of  record,  and  a  demand,  within  the  meaning  of  in 
instmment  embracing  ''all  demands"  of  one  party  against  another. 


Friday, 
DeceinberZ. 


APPEAL  from  the  Decaiur  Court  of  Common  Pleas. 

Perkins,  J.^-Motion  to  have  satisfaction  entered  upon 
certain  judgments.  The  motion  was  based  upon  a  writ* 
ten  instrument,  as  follows : 
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"I,  John  W.  Henrpj  have  this  day  bought  and  purchased  Nov.  Term, 
of  Betgamin  F.  Hewry^  all  his  right,  title,  interest,  and       ^^"' 
claim,  in  and  to  certain  real  estate  which  he  had  hereto-      Hehet 
fore  bought  of  William  Barrow,  situate  in  the  county  of     Hbkbt. 
Monroe,  and  state  of  Iowa,  and  which  he  [said  Benjamin 
F.]  holds  by  a  title-bond;  and  in  consideration  of  said  in- 
terest in  said  real  estate,  I  agree  to  and  do  hereby  acknow- 
ledge payment  in  full  of  all  notes,  accounts,  and  demands 
of  every  kind  and  nature  whatever,  which  I  now  hold 
against  the  said  Befgamin  F.  Henry,  or  the  said  Benjamin 
F,  and  any  other  person  as  security  for  him.     Further,  I 
agree  to  pay  the  balance  of  the  purchase-money  on  said 
real  estate  to  the  said  William  Barrow,  and  to  indemnify 
and  save  the  said  Benjamin  F,  Henry  harmless  from  all 
liability  thereon."     [Signed]  J^  H.  Henry.    Attest,  James 
Gaines, 

The  defendant  to  the  motion  offered  to  prove  that  this 
instrament  was  not  intended  to  include  the  judgments  in 
question,  though  they  were  then  standing  in  full  force  on 
the  docket  of  the  Court  in  which  they  were  rendered.  The 
Court  refused  to  permit  such  proof,  and  decided  the  judg- 
ments satisfied. 

The  correctness  of  this  ruling  is  the  only  question  pre- 
sented. 

We  think  the  Court  committed  no  error.  A  mere  re- 
ceipt may  be  explained  and  controlled  in  its  operation  by 
parol  evidence.  A  contract,  as  a  general  rule,  cannot  be. 
And  where  a  written  instrument  is  made  to  include  a  re- 
ceipt and  a  contract,  it  cannot,  so  fietr  as  it  operates  as  a 
contract,  be  controlled  by  parol  evidence,  any  further  than 
oidinary  contracts  may  be. 

In  this  case,  the  written  instrument  in  questioa  is  a  con- 
tract, as  well  as  a  receipt,  and  it  is  very  comprehensive 
and  positive  in  its  terms.  It  declares  that  '*all  demands  of 
every  kind  and  nature  whatever,"  are  embraced ;  so  that^ 
if  under  any  circumstances,  the  term  ''all  demands"  could 
be  limited  in  its  operation  to  some  particular  demands, 
it  would  seem  that  it  could  not  be  so  limited  in  this.  A 
judgment  is  a  demand — a  contract  of  recofd.    The  term 
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BuBToir 

V. 

Stbwast. 


Not.  Term,  "all  demands"  is  recognized  in  the  books  as  being  one  of 
^^°'  the  most  comprehensive  that  can  be  used.  It  may,  it  is 
true,  be  limited  by  other  parts  of  the  contract  in  which  it 
is  used;  and  may  be  interpreted  by  facts  existing  at  the 
time  it  is  used.  But  proving  existing  facts  to  aid  inter- 
pretation is  a  different  thing  from  proving  mental  inten- 
tion of  parties.  The  admission  of  such  proof  would  open 
a  wide  door  to  perjury  and  £raud,  while  it  is  easy  for  par- 
ties, when  making  a  contract  in  writing,  to  protect  tiieni- 
selves  from  any  wrong  by  making  their  contract  explicit 

Per  CurioM. — The  judgment  is  affirmed  with  costs. 

J.  &  Scobey  and  TF.  Oumback^  for  the  appellant. 

O.  B.  Hard  and  X  Oavin^  for  the  appellee. 


(1)  Counsel  for  the  i^pellant  cHed  the  folloinng  aatfaoiilies : 
A  receipt,  being  prima  fade  only,  and  not  oonclosiTe,  mav  be  contradicted 
bj  parol.  1  Greenl.  Ev.  §  305,  and  anthoritiefl  there  cited.  A  general  re- 
ceipt, or,  indeed,  any  instmment  not  under  seal,  will  not  avoid  a  jiid;.m€]it 
A  judgment  is  a  specialty  of  the  highest  character.  SewaU  r.  Spamtc,  16 
Mass.  B.  S4,  26. 


*   •  »  w    . 


Burton  v.  Stewart  and  Another,  Executors. 


Friday, 
DeoenAet  S. 


APPEAL  from  the  Vigo  Court  of  Common  Pleas. 

Perkins,  J. — Suit  by  Elizabeth  Stewart^  as  executrix, 
and  Alexander  McOregor^  as  executor,  of  the  last  will  of 
Matthew  Stewart^  deceased,  against  Stephen  P.  Cammadc 
and  John  Bvrtony  upon  a  judgment  of  a  justice  of  the 
peace — Cammack  being  the  original  judgment  debtor,  and 
Burton  the  replevin-bail. 

After  the  death  of  Matthew  Stewart^  the  original  jndg^ 
ment  plaintiff,  proceedings  were  instituted,  by  the  appel- 
lees, in  this  case,  to  revive  the  judgment  in  their  names 
against  Cammack.  To  those  proceedings,  Burton^  the  re- 
plevin-bail, appeared,  and  put  in  answers  of  payment 
statute  of  limitations,  &c.,  in  behalf  of  Cammack,  who 


■  ■»»  » 


Lewis  r.  Reed. 

Where  s  partj  made  a  oontnct  for  the  sale  of  a  title-bond  for  a  certain  piece  of 
land,  and  not  haying  the  tide-bond  in  his  possession  at  the  time,  he  agreed 
for  its  subsequent  tiansfer  to  the  purchaser,  but  it  turned  out  that  the  title- 
bond  was  for  a  different  piece  of  land  from  that  embraced  hj  the  contract; 
and  the  render  not  being  able  to  falfill  his  agreement,  the  purchaser  brought 
anh  In  the  Common  Pleas  to  reoorer  the  amount  paid  bj  him  on  the  making 
of  the  contract: — Held,  on  demuner,  that  the  title  to  real  estate  was  not  in 
issue. 
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then  resided  in  Kentuclof*     There  was  a  trial  of  the  issues   Not.  Term, 
upon  these  answers,  and  judgment  of  revivor,  and  award       ^"^"' 
of  execution,  &e.  Lnwis 

To  the  present  suit,  Burton  now  sets  up  the  same  de-  Bebd. 
fenses  as  were  pleaded  to  the  proceeding  to  revive,  and  asks 
a  retrial  of  the  same  issues.  He  also  makes  one  para- 
graph of  his  answer  a  cross-complaint,  in  the  nature  of  a 
bill  in  chancery  for  a  new  trial,  alleging  newly  discovered 
evidence,  since  the  trial  upon  which  execution,  &c.,  was 
awarded. 

These  defenses  were  all  held  insuiRcient,  and  judgment 
was  rendered  for  the  plaintiffs  below. 

We  think  it  clear  that  the  defendant  was  concluded  by 
the  judgment  of  the  justice  on  the  trial  to  which  he  ap- 
peared, and  that  he  cannot,  in  this  action,  relitigate  the  is- 
sues there  determined.  We  think  it  also  clear  that  his 
paragraph,  if  it  was  properly  introduced  in  this  suit,  did 
not  show  that  diligence,  prior  to  the  former  trial,  necessary 
to  obtain  a  retrial  of  those  issues.  He  alleges  nothing 
that  might  not  have  been  known  and  made  available  on 
the  former  trial,  by  an  interview  with  Cammack.  He  admits 
that  he  then  knew  that  (Jammack  resided  in  Kentucky^  and 
the  place  of  his  residence. 

Per  Ourianu — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

X  P.  Usherj  for  the  appellant. 
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Not.  Term,    An  adminbtrator  can  •pp<riitt  an  agent  to  do  paittenlar  acts.    Thna,  be  mtj 


1858. 


Lbwib 

▼. 
Rbbd. 


Fridaif, 
December  3. 


employ  an  attorney,  or  an  auctioneer,  to  sell  goods  which  he  is  authorized 
by  Conrt  to  sell  at  public  sale ;  or,  where  ho  is  authorized  by  Court  to  adl 
property  at  private  sale,  he  may  appoint  an  agent  to  negotiate  the  sak, 
within  tlie  limits  fixed  by  the  Court,  which  sale  he  may  approye,  and  report 
to  the  Court  for  ratification,  &c. 

A  foreign  administrator  may  be  proceeded  against  by  attachment;  and  where 
the  complaint  is  against  him  in  his  fiduciary  capacity,  a  judgment  agaiut 
him  personally  is  amendable  in  the  Supreme  Court. 

Where  a  contract  of  an  agent  of  such  administrator  does  not  relate  to  a  «ib> 
ject-matter  about  which,  as  administrator,  he  is  authorized  to  negotiate,  he 
is  personally  responsible.  Or,  if  the  agent  exceeded  his  authority,  the  agent 
might  be  liable. 

APPEAL  from  the  Elkhart  Court  of  Common  Pleas. 

Perkins,  J. — Attachment  suit  by  William  &  Reed  against 
Francis  O.  Lewis.    Judgment  below  for  the  plaintiff. 

It  appeals  that  Lewis  was  a  non-resident  of  this  state; 
that  he  was  administrator  of  the  estate  of  John  C.  Siavffer^ 
deceased;  that  said  Stavffer^  at  his  death,  held  a  title-bond 
for  a  tract  of  land  situate  in  Elkhart  county,  Indiana^  on 
which  he  had  made  partial  payment ;  that  said  Lewis  pro- 
cured an  order  from  the  Elkhart  Court  of  Common  Pleas 
for  the  sale  of  said  title-bond  in  the  course  of  administra- 
tion;  that  he  directed  his  attorneys,  Lowry  and  inrfii,to 
negotiate  the  sale  for  him;  that  they  undertook  to  do  so, 
and  entered  into  a  written  agreement  with  William  & 
Reed^  they  acting  as  agents  for  Lewis,  for  the  sale  to  him 
of  said  title-bond,  and  received  from  him,  as  a  first  pay- 
ment, 376  dollars.  They  did  not  have  the  bond  in  posst^s- 
sion  at  the  making  of  the  agreement,  and  did  not  assign 
or  deliver  it  to  Reed,  but  agreed  for  its  subsequent  transfer 
to  him.  It  turned  out  that  in  making  the  contract  with 
Reed,  they  represented  and  sold  to  him  the  bond  as  being 
for  a  different  tract  of  land  from  what  it  in  fact  was,  and, 
hence,  could  not  fulfill  their  agreement  with  him,  by  as- 
signing to  him  a  bond  for  the  land  described  in  their 
agreement.  Reed,  in  this  suit,  sought  to  recover  back 
the  amount  paid  by  him  at  the  making  of  the  contract. 
Lewis  being  a  non-resident,  the  suit  was  commenced  by 
attachment,  and  Lowry  and  L^oin^  the  agents  of  Leicis. 
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to  whom  the  money  was  paid,  and  who  still  had  it  in  pos-  Nov.  Term, 
session,  were  summoned  as  garnishees.  ^"^"'     ^ 

The  defendant,  LetoiSy  demurred  to  the  complaint  on      Lbwis 
two  grounds —  Bbbd. 

1.  That  it  showed  that  the  Coiirt  of  Common  Pleas 
had  no  jurisdiction,  because  the  title  to  real  estate  was 
in  issue. 

2.  That  the  contract  with  Lewis  was  void,  because  an 
administrator  could  not  appoint  an  agent* 

The  Court  overruled  the  demurrer,  and,  the  defendant 
refusing  to  answer  further,  judgment  was  rendered  against 
him  for  the  375  dollars.  He  appealed  to  the  Supreme 
Court 

The  Court  below  then  proceeded  to  examine  the  case 
of  the  garnishees,  and  finding  that  they  had  the  money  in 
their  hands,  as  agents  of  Lewisj  to  whom  they  admitted 
they  were  to  pay  it,  the  Court  gave  the  usual  judgment  in 
such  case  against  them.  From  this  judgment  no  appeal 
was  taken. 

It  is  very  clear. that  the  title  to  real  estate  was  not  in 
issue.  The  subject-matter  of  sale  was  not  land,  but  a 
title-bond.  No  allegation  is  made  in  the  complaint  as  to 
the  title  to  land.  The  allegation  is  that  a  title-bond  for  a 
certain  piece  of  land  was  sold,  when  no  such  title-bond 
existed. 

Touching  the  second  ground  of  demurrer,  we  are  clear 
that,  as  a  general  proposition  of  law,  it  is  erroneous. 
There  can  be  no  doubt  that  an  administrator  may  appoint 
an  agent  to  do  particular  acts.  He  can  employ  an  attor- 
ney. If  he  is  authorized  by  the  Court  to  sell  goods  at 
public  sale,  he  can  appoint  an  auctioneer  to  sell  them.  If 
he  is  thus  authorized  to  sell  property  at  private  sale,  he 
can  appoint  an  agent  to  negotiate  the  sale  within  the 
limits  fixed  by  the  Court,  which  sale  he  might  approve 
and  report  to  the  Court  for  ratification.  So  of  other  par- 
ticular acts.  See  2  Williams  on  Ex'rs,  1271.  And  in  this 
case,  if  the  agents  had  actually  paid  over  to  Lewis  the 
amount  paid  to  them  as  the  first  installment,  he  would 
Vol.  XI^16 
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Not.  Term,   have  been  properly  sued  to  recover  it  back.     See  BaUs  v. 
^858.      Haines,  3  Ind.  R.  461. 

Oooia  Another  position  is  taken  by  counsel  in  this  case — viz., 

WiLUAxsoK.  that  Lewis  should  have  been  sued,  if  at  all,  as  administra* 
tor,  and  not  in  his  individual  capacity.  A  foreign  admin- 
istratcHT  is  liable  to  be  proceeded  against  by  attachment 
(2  R.  S.  p.  66,  §  167) ;  and  perhaps  the  complaint  in  this 
case  might  well  be  regarded  as  against  Lewis  in  that  ca* 
pacity.  If  so,  the  judgment  against  him  peraoaallj  conld 
be  amended  in  this  Court. 

But  if  the  contract  of  his  agents  is  to  be  considered 
as  his,  as  it  did  not  relate  to  the  subject-matter  about 
which,  as  administrator,  he  was  empowered  to  negotiate, 
he  would  be  personally  responsible.  On  the  other  hand,  if 
his  agents  exceeded  or  departed  from  the  authority  given 
to  them  by  him,  they,  and  not  the  administrator,  might  be 
liable.  Perhaps  this  suit  should  more  properly  have  been 
for  money  had  and  received  against  the  agents.  See  BaUs 
V.  Haines,  supra.  But  as  the  complaint  alleges  that  the 
agents  acted  by  the  authority  of  the  administrator,  and 
there  is  no  answer  denying  the  aUegation,  and  the  case 
has  not  been  put  upon  the  ground  we  have  suggested 
and  ultimate  justice,  in  any  view,  has  been  reached  by  the 
judgment  against  the  agents  as  garnishees,  which  is  to  be 
applied  in  payment  of  the  judgment  against  the  princ^rai 
the  judgment  below  ^wSl  be  afiirmed* 

Per  Curiam, — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

JR.  Lofwry,  E,  Dumont,  and  O.  B.  Torbet,  for  the  appel- 
lant. 


'•■^1 


Cooke  and  Others  t;.  Williamson. 

f^ridaif,  APPEAL  firom  the  Knox  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  a  replevin-bond.     The  bond  was 
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executed  an  the  25th  day  of  January^  1866,  under  the  fol-  Not.  Tena, 
lowing  dicumstances:     Williamson,  the  plaintiff,  was  in       ^^^* 
possession  of  the  treasurer's  office  of  Knox  county,  under      Cookb 
claim  of  right.     Choke  claimed  to  be  entitled  to  the  office  Wiluambov. 
in  place  of  WiUiamsonj  and  to  try  his  right,  commenced 
an  action  of  replevin  against  WilUamson^  to  recover  the 
books  and  papers  of  the  office.   The  books,  &c.,  were  taken 
by  the  sheriff,  by  virtue  of  the  writ  of  replevin,  and  deliv- 
ered to  Cooke.     On  procuring  the  writ  of  replevin,  Cooke 
gave  a  bond,  with  Jiidah  and  Denny  as  sureties,  condi- 
tioned  for  the  prosecution  of  his  suit,  &c.    He  failed  in 
the  suit.     Williamson  now  sues  Cooke  and  his  sureties  on 
the  replevin-bond,  the  same,  as  we  have  stated,  being  dated 
January  25, 1866.    The  complaint,  by  way  of  introduction, 
recites  that  Cooke  occupied  the  office  and  collected  taxes 
before  he  brought  the  replevin  suit« 

All  the  defendants  answered  by  a  general  denial  of  each 
and  every  allegation  in  the  complaint. 

Jitdah  and  Denny  answered  in  a  second  paragraph,  'Hhat 
all  the  money  collected  by  said  Cooke,  which  the  plaintiff 
is  entitled  to  percentage  on,  was  collected  before  the  filing 
of  the  bond  mentioned  in  plaintiff's  complaint." 

To  the  answer,  there  was  no  reply.  We  think  none  was 
necessary  to  complete  the  issue.  The  suit  being  upon  the 
bond,  went  only  for  rights  that  accrued  under  the  bond. 
The  introductory  matter  was  not  issuable.  The  para- 
graph in  the  answer  which  alleged  that  all  Cookers  liability 
accrued  before  the  bond  was  executed,  was  an  argumenta* 
tive  denial  that  any  liability  accrued  under  the  bond  sued 
on,  and,  hence,  amounted  to  nothing  more  than  the  gene* 
lal  deniaL  The  bond  did  not,  it  may  be  remarked,  pur- 
port to  cover  antecedent  liability. 

The  next  entry  of  record  is,  that  the  defendants  were 
called  and  came  not,  but  made  default,  and  thereupon  the 
Court  referred  the  cause  to  a  commissioner  to  take  an  ao* 
count     No  judgment  upon  default  was  entered* 

The  next  entry  states  that  the  plaintiff^  by  his  attorney, 
and  the  defendants,  by  Judah  and  Denny,  their  attorneys, 
came,  and  also  the  commissioner,  who  made  his  report; 
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Mahoeot 

T. 

Block. 


Nov.  Tenn,  «and  the  Court,  after  hearing  the  report  of  said  commifl- 
^^^'  eioner,  and  the  arguments  of  counsel,  and  proof  herein, 
being  sufficiently  advised,"  &c.,  "find  for  the  plaintiff  in 
the  sum  of,"  &c.,  to  which  the  defendants  excepted  and 
prayed  an  appeal  to  the  Supreme  Court  No  bill  of  ex- 
ceptions  was  filed  showing  the  proof  made  to  the  Court 
upon  the  hearing,  and  no  motion  for  a  new  trial  was  inter- 
posed. 

We  must  regard  this  case  as  one  tried  by  the  Court,  by 
consent  of  parties,  upon  the  general  denial  of  the  com- 
plaint, and  in  which  no  motion  for  a  new  trial  was  made, 
and  the  evidence  is  not  presented  in  the  record  (1). 

Per  Omiam. —  The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 

jSL  Judah^  for  the  appellants. 

D.  McDonald  and  A.  O.  Porter^  for  the  appellee. 


(1)  See  Beno  t.  CranB,  2  Blackf.  217;  Lurtm  r.  Canon,  id.  464;  Stmpy^ 
Fraley,  7  Ind.  B.  679;  Doe  y.  Herr,  8  id,  23,  24;  Zehnor  ▼.  Beard,  id.  96; 
Priest  T.  Martin,  4  Blackf.  311 ;  The  State  y.  Swarts,  9  Ind.  R.  221 ;  McDomU 
▼.  Stader,  10  id,  171;  Griffin  r.  Lynch,  id,  217;  McGregor  y.  Axe,  id.  562; 
FUmm  y.  Eledoer,  id.  544. 


♦»»  » 


Mangeot  v.  Block* 


Fridajf, 
December  Z, 


APPEAL  from  the  Allen  Comrt  of  Common  Pleas. 

Perkins,  J. — Suit  upon  a  note.  Answer,  1.  That  the 
consideration  of  the  note  was  illegal,  being  intoxicating 
liquors;  2  and  3.  Other  defenses. 

The  plaintiiF  demurred  to  the  first  paragraph  of  the 
answer.  The  demurrer  was  argued,  and  thereupon  the 
defendant  withdrew  the  second  and  third  paragraphs  of 
the  answer.  The  Court  sustained  the  demurrer  to  the 
first,  and  rendered  final  judgment  for  the  plaintiff  for  the 
amount  of  the  note.     The  defendant  excepted. 

He  now  assigns  for  error  the  sustaining  of  the  demurrer, 
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and  the  rendering  of  judgment  without  giving  the  defend-  Not.  Term, 
ant  an  opportunity  to  answer  over.  lo5&» 

The  demurrer  was  rightly  sustained.     The  first  para*       Hunt 
graph  of  the  answer  was  framed  to  bring  the  case  within    Habdiho. 
the  liquor  law  of  1855;  but  that  law  being  unconstitu- 
tional and  void,  the  sale  of  the  liquor,  for  aught  that  ap- 
pears, was  legal,  and  the  consideration  of  the  note,  conse- 
quently, valid. 

As  to  the  second  ground  of  error,  it  does  not  appear 
that  the  defendant  asked  for  leave  to  answer  further,  and 
the  fact  that  he  withdrew  two  paragraphs  of  his  answer 
nndemunred  to,  shows  that  he  rested  his  defense  upon  the 
very  question  which  was  decided  upon  the  demurrer  to  the 
first  paragraph.  The  demurrer  did  not  go  to  matter  of 
form,  but  of  substance.  This  case  does  not  fall  within 
§  382,  2  R.  S.  p.  123.  When  a  demurrer  is  overruled,  the 
judgment  is  that  the  party  demurring  plead  over.  Here 
the  demurrer  was  sustained,  and  the  demurring  party  had 
no  occasion  to  plead  over. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent  damages  and  costs. 

J.  R.  Coffroth  and  J.  Brackenridge^  for  the  appellant. 

J.  Ih  Keicham  and  L  Coffin^  for  the  appellee. 


# 


Hunt  and  Others  t;.  Hardino.* 

Where  a  mortgage  is  execated  to  secure  the  payment,  when  dne,  of  seyeral 
pn>mL<8or7  notes,  falling  dne  at  diflfercnt  times,  it  may  be  foreclosed  npon        .  *'t 
default  of  payment  of  the  note  first  due. 

Qwnie»  whether  the  mortgagee  may,  by  the  tenns  of  the  mortgage  contract, 
waive  the  benefit  of,  or  control,  this  rule. 

Where  the  mortgage  is  conditioned  in  the  usual  form,  "to  secure  the  payment 
of  the  notes  when  they  become  due,"  the  contract  does  not  assume  to  con- 
trol die  mle. 

The  statute  enters  into  every  mortgage  contract  made  under  it,  at  all  erents, 
anless  the  terms  of  the  contract  exclude  it. 


*  A  petition  for  a  rehearing  of  this  case  was  orerruled. 
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Not.  Tenm, 

1858. 


Hunt 

T. 

Hasdiho. 

Friday, 
December^. 


APPEAL  from  the  Marion  Circuit  Coturt 

Perkins,  J. — Complaint  to  foreclose  a  mortgage.  Jndg* 
ment  of  foreclosure,  and  appeal 

There  was  a  general  denial  of  the  complaint^  bnt  with- 
out oath,  by  a  part  of  the  defendants,  and  a  part  made 
default. 

The  condition  of  the  mortgage  was-— 

"  To  secure  the  payment,  when  they  become  due,  of  five 
promissory  notes  of  this  date  [the  date  of  the  mortgage], 
made  by  said  Hunt  to  said  Harding^  the  first  one  being  for 
120  dollars,  due  June  1, 1855;  the  second,  for  880  dollais, 
due  February  1, 1856,  with  interest  from  date;  the  third, 
for  1,000  dollars,  due  February  1,  1857;  the  fourth,  for 
1,000  dollars,  due  February  1,  1858;  the  fifth,  for  1,000 
dollars,  due  February  1, 1859;  said  last  three  notes  with- 
out interest  till  due;  and  the  mortgagor  expressly  agrees  to 
pay  the  sum  of  money  above  secured,  without  reUef  from 
valuation  laws." 

This  suit  was  instituted  after  a  part,  but  before  all,  of 
the  notes  became  due,  and  it  is  contended  that  it  was  pre- 
maturely brought — ^that  the  mortgage  could  not  be  fore- 
closed till  all  of  the  notes  were  due.  It  was  decided  in 
Smith  V.  Stewart^  6  Blackf.  162,  that  if  the  condition  of 
the  mortgage  did  not  contain  an  express  covenant  to  pay 
the  money,  it  would  not  sustain  an  action  of  debt  or  cove- 
nant for  the  money.  And  see  2  R.  S.  p.  239.  The  ex- 
press covenant  in  this  mortgage  would  be  sufficient  to 
bring  it  within  that  decision;  but  it  can  have  no  bearing, 
as  it  is  worded,  upon  the  right  to  foreclose. 

In  The  State  Bank  v.  Tweedy^  8  Blackf.  447,  we  find  it 
laid  down,  that,  "  In  this  state,  if  no  statute  interpose,  a 
mortgage  securing  a  debt  payable  by  installments,  may  be 
foreclosed  on  default  of  payment  of  the  first  installment, 
and  the  mortgaged  property  sold  for  the  payment  of  that 
installment.  Andrews  v.  Jones^  3  Blackf.  440.  By  car 
Revised  Statutes  of  1843,  p.  461,  such  is,  from  that  time, 
made  the  law  by  express  enactment.  Prom  1831  to  1843, 
embracing  the  period  in  which  the  mortgage  in  this  case 
was  executed,  we  had  a  statute  prohibiting  the  foreclosure 
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of  mortgages  till  the  last  installments  of  the  debts  speci-  ^o^*  'Sfsm, 
fied  in  them  became  due ;  but  it  was  decided  in  Ycmse  v.       ^^^* 
]iP  Creofry,  2  Blackf.  243,  that,  duiing  the  same  period,  if      Hum 
the  mortgagee  held  notes  for  the  payment  of  the  money    Hijuiiiro. 
secured  by  the  mortgage,  he  might  proceed  at  law  upon 
them,  as  they  became  due,  and  sell  the  mortgaged  prem«» 
ises  on  execution;  and  that  the  purchaser  at  such  sale 
^would  take  a  title,  firee  from  the  incumbrance  of  the  mort" 
gage*    The  law,  then,  may  be  stated  in  general  terms  to 
be,  in  this  state,  that  the  holder  of  the  first  of  several  notes 
secured  by  a  mortgage,  may,  if  he  choose,  when  that  note 
becomes  due,  enforce  the  full  payment  of  it  out  of  the 
mortgaged  premises,  they  being  sufficient  for  that  pur- 
pose," &C. 

Under  the  code  of  1843,  mortgages,  the  terms  of  the 
conditions  in  which  were  like  the  present,  were  foreclosed 
before  the  last  installments  became  due.  Greenman  v. 
PaUUon^  8  Blackf.  465. — Lacoss  v.  Keegaai^  2  Ind.  B.  406. 
— Cecil  V.  Dynes^  id.  266. — Ind.  Dig.,  pp.  586,  587. 

In  the  code  of  1852,  the  provision  of  law  authorizing 
the  foreclosure  of  mortgages  upon  the  coming  due  of  a 
single  installment,  is  reenacted.  2  R.  S.  p.  176.  So  that, 
both  by  common  and  statute  law,  a  suit  for  such  fore- 
closure may  be  maintained  in  this  state. 

But  it  is  contended,  in  a  brief  of  great  research  and  abil- 
ity, that  this  provision  of  the  law  may  be  waived  by  the 
mortgagee,  and  that  the  terms  of  the  mortgage  contract 
may  contain  such  waiver,  or,  in  other  words,  may  control 
this  principle  of  law;  and,  perhaps,  this  may  be  so;  and  it 
is  further  insisted  that  the  contract  in  this  case,  does  as- 
sume to  control  it.  This  is  the  question.  We  cannot  see 
that  it  does.  The  condition  is  in  the  usual  form — the 
mortgagor  executes  it  "to  secure  the  payment  of  the  notes 
when  they  become  due" — ^that  is,  plainly,  as  they  become 
due;  and  when  one  of  them  falls  due  and  remains  unpaid, 
the  condition,  as  to  that  note,  is  broken,  and  both  the  com- 
mon  law  and  statute  say  that  when  one  of  the  notes  or 
installments  so  becomes  due  and  remains  unpaid,  the 
mortgage  may  be  foreclosed.    This  statute  certainly  enters 
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Not.  Term,  into  every  mortgage  contract  made  under  it,  at  all  events, 
1868.  unless  the  terms  of  the  contract  exclude  it.  We  see  noth- 
ing in  the  terms  of  the  mortgage  contract  in  question 
which  indicates  that  the  parties  intended  to  take  it  out  of 
the  operation  of  the  statute.  It  is  plain  from  the  whole 
statute  that  it  is  not  to  be  limited  in  its  operation  to  mort- 
gages that  stipulate  that  the  whole  debt  shall  be  due  on 
failure  to  pay  a  single  installment. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  percent, 
damages  and  costs. 

N.  JS.  Taylor ^  for  the  appellants  (1). 

JD.  M?  Donald  and  A.  G.  Porter^  for  the  appellee  (2). 


(1)  The  connsel  for  the  appeUants  made  the  foUowing  points : 

I.  In  every  mortgage,  like  the  oDe  in  this  case,  there  ai«  what  may  be  tenned 
two  securities — first,  the  personal  eecnrity  or  obligation  to  pay  the  debt,  whidi 
b  the  notes ;  second,  the  landed  security.  The  personal  secnrity,  that  is,  the 
notes,  may  be  resorted  to  and  their  collection  enforced  by  snit  without  afiect* 
ing  the  landed  security.  The  landed  security  may  be  altogether  waived  with- 
out affecting  the  personal  security,  and  the  mortgagee  may  resort  to  the  one 
before  proceeding  to  enforce  the  other.  These  principles  ore  so  obrious  and 
well  settled  as  not  to  require  authority.  But  see  1  Blackf.  387;  2  R.  S.  18&2, 
p.  177,  4  640. 

II.  The  time  when,  or  at  what  time,  a  mortgage  becomes  forfeited  so  as  to 
authorize  proceedings  to  make  the  landed  security  ayailable,  depends  alone 
upon  the  terms  of  the  mortgage.  2  R.  S.  p.  176,  §  631. — 8  Porter  (Ala.),  284. 
—9  Blackf.  440.>-6  id.  470. 

III.  Section  687, 2  R.  S.  p.  176,  does  not  prohibit  or  restrain  the  patties  to 
a  mortgage  from  making  their  own  covenants  or  conditions,  but  must  be  out- 
strued  with  §  631,  and  applies  only  to  such  mortgages  as  by  their  terms  an 
forfeited  on  the  non-payment  of  a  single  note,  so  as  to  authorize  proceedings  to 
make  the  landed  security  available.    3  Blackf.  440. — 8  Porter  (Ala.),  284. 

IV .  At  common  law,  a  bond  or  mortgage  given  to  secure  the  payment  of  a 
sum  of  money  by  installments,  might  be  proceeded  upon  on  the  non-payment 
of  a  single  installment,  for  the  whole  amount,  and  judgment  for  the  whole 
amount  obtained,  unless  the  case  came  within  the  equity  of  4th  and  5th  AnM, 
But  it  must  be  borne  in  mind  that  by  the  express  terms  of  these  instruments, 
the  failure  to  pay  a  single  installment  absolutely  forfeited  the  instrument;  and 
in  the  one  case  the  whole  penalty  immediately  became  due,  and  in  &e  other 
the  estate  became  absolute.  3  Blacks.  Comm.  435. — 1  Strange,  515.— 2  k^- 
814,  927.—^  Burr.  1370.— 1  M.  and  S.  706.— 1  Bibb,  149.— 1  Johns.  Ch.  €17. 
—3  Blackf.  440.— 2  B.  Mon.  204. 

y.  The  language  of  this  mortgage  is,  "to  secure  the  payment,  when  thej 
shall  become  due,  of  five  promissory  notes."  "  When,"  in  this  connection, 
means  "at  the  time,"  or  "after  the  time."  It  is  only  in  one  of  these  tvo 
senses  it  can  be  used.    "They"  denotes  "Ae  things"  spoken  of;  as,  in 
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cu^  *'tfae  fire  pramiMorj  notM  ;'*  and  h  denotes  the  flye  ptomissoiy  notes    Not.  Tenn, 
spoken  of,  not  separately  or  singlj,  bat  as  a  whole  or  entirety.    ''Become/'        1858. 
in  its  connection,  means  "shall  be/'  or  ''come  to  be."    The  words  "when^ 
and  "as"  are  not  synonymous.    The  adTeibial  phrase  "when  as  "is  some- 


HUVT 

V. 

times  nsed,  and  means  "at  the  time  when/'  "what  time/'  bnt  this  is  not  to  Eabdiso. 
the  point  Bat  snppose  "when"  to  haye  the  same  meaning  in  the  sentence  as 
the  word  "as."  "As/'  in  itself,  does  not,  any  more  than  the  word  "when/' 
liSTC  a  seyeral  signification,  and  pat  in  the  place  of  "when/'  its  plain  and 
proper  meaning  is  nothing  more  nor  less  than  "at  the  time/'  or  "at  the  same 
time;"  it  is  not  "at  the  times/'  "at  the  same  times/'  nor  "at  the  time  they 
sererally."  The  word  "as"  in  the  sentence  wonld  not  admit  of  that  seyeral 
meaning;  the  word  "when"  will  certainly  not.  The  word  "seyerally,"  or 
some  eqniTalent,  has,  in  either  case,  to  be  supplied  by  intendment.  The  mort^ 
gage  is,  therefore,  giyen  "to  secnre  the  payment  of  the  fiye  promissory  notes, 
when  (at  the  time,  or  after  the  time,)  they  (the  fiye  promissory 'notes,)  become 
(ghaU  be,  or  come  to  be,)  due."  The  mortgage,  tiien,  is  only  forfeited  so  as  to 
snthorize  proceedings  to  make  the  landed  secnrity  ayailable,  that  is,  to  fore- 
close the  mortgage  and  obtain  an  order  for  the  sale  of  the  land  at  the  time  the 
fire  promissory  notes  oome  to  be  dne;  for  the  mortgage,  by  its  terms,  has 
fixed  a  single  time  in  the  fdtnre,  and  one  time  only,  when  the  landed  secnrity 
is  to  become  ayailable;  and  that  single  period  of  time  is  at  or  after  the  time 
tiiat  the  fiye  promissory  notes,  as  a  whole,  come  to  be  dne;  and  that  one  time 
can  happen  at  one  period  only,  that  is,  when  the  last  note  is  due. 

YI.  This  yiew  does  not  conflict  with  any  of  the  decisions  of  the  Supreme 
Court  of  this  state.  The  cases  in  which  the  question  is  supposed  to  haye  been 
decided  are,  Cecil  y.  Z^^ties,  2  Ind.  R.  266;  Greenman  y.  Pattiaon,  8  Blackf. 
466;  and  The  State  Bank  y.  Tweetfy,  id,  447. 

In  the  case  of  Cecil  y.  D^nes,  tiie  question  was  not  made.  BiiiTn,  J.,  who 
delirered  the  opinion  of  the  Court,  says :  "There  is  no  brief  for  the  defend- 
sot  in  error  on  file;  and  we  are  not  informed  upon  what  grounds  the  bUl  was 
held  by  the  Court  below  to  be  insufildent."  But  the  terms  of  the  mortgage 
ptechided  the  question  altogether.  The  allegation  in  the  bill  was,  "and  your 
orator  farther  represents  that  the  said  Dynetf  to  secure  to  your  orator  the  pay- 
ment of  said  sum  of  1,562  dollars,  87  cents,  according  to  the  tenor  and  efilBct 
of  said  notes  or  writing  obligatory,  executed  to  your  orator/'  Ac.  The  pro- 
▼iso  in  the  mortgage  was,  "that  if  the  said  Dynea  shall  well  and  truly  i>ay  to 
laid  Cfdl  die  full  and  Just  sum  of  1,562  dollars,  87  cents,  &c.,  in  manner  par- 
ticularly specified  in  three  seyeral  notes  or  obligations  beving  eyen  date  her^ 
with,  executed  by  me  to  the  said  Cecily  that  then,  and  ftom  thenceforth,  these 
presents  shall  be  yoid,  else  to  remain  in  flill  force."  See  Trans,  on  file  in 
Clcik's  office  of  Supreme  Court. 

To  the  same  eiTect  is  the  case  of  Greenman  y.  Pattimm.  The  question  be- 
fore the  Court  was,  whether  the  act  of  1843,  conoeming  mortgages,  contem- 
plated a  sale  of  the  whole  of  tfie  mortgaged  premises  where  only  a  part  of  the 
debt  was  dne,  unless  it  would  be  "most  beneficial"  to  both  parties.  The  pro- 
viso in  this  case  was,  "that  if  the  said  Charley  F.  Greenman,  his  heirs,  Ac.,  do 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  Thomaa  J.  Pattiaon,  his  ex- 
ecutors, &c.,  the  said  debt  of  400  dollars,  with  interest,  within  the  time  aboye 
limited,  without  any  dedication  or  further  delay,  then,  and  fit>m  thenceforth, 
the  said  indenture,  and  all  tlie  estate  thereby  granted,  shall  cease,  and  be  abso- 
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Not.  T«nii,    lately  void  and  of  none  eflfect,  snything  thereinbefore  contained  to  tJbe  ooa* 


1858. 


HCICT 

T. 

Hasdiko. 


tnrj  notwithstanding ;  bat  in  cbm  of  fiulare  on  the  port  of  the  said  Gf 
to  make  the  paymenti  aforeaaid,  or  either  of  tliem,  tlie  laid  indentore  of  mort- 
gage, and  the  estate  thereby  granted,  to  be  and  remain  absolate  and  in  ftdl 
force  and  yirtae  in  law/'  See  Trans,  on  file  in  Cleik's  oiBoe  of  SnpiciBS 
Court. 

In  tiie  case  of  Tke  Siaie  Bank  y.  Tweedy,  there  were  five  notes,  pAjaUe  at 
difierent  times,  secured  by  the  mortgage.  The  payee  assigned  three  of  tiie 
notes  to  A,,  and  he  afterwards  assigned  the  other  two  to  B.,  who  had  no  noike 
of  the  prerioos  assignment  to  A.  The  notes  assigned  to  B,  became  due  be- 
fore the  others.  The  question  before  the  Conrt  was,  in  what  order  were  these 
notes  payable  oat  of  the  ftmd  arising  from  tlie  sale  of  the  mortgaged  preni> 
ises.  The  Coort  decided  that  they  were  payable  according  to  the  order  of 
time  in  wliich  they  fell  doe,  without  any  reference  to  the  notice  of  aasignmcat 
The  proviso  in  the  case  of  The  State  Bank  y.  Tweedy,  is  almost  verifaHm  the 
same  as  that  in  the  case  of  Greenman  y.  Pattison.  See  Trans,  on  file  in  Gkik'i 
office  of  Supreme  Court. 

These  cases  are,  therefore,  entitled  to  no  weight  in  the  decision  of  this  qaet- 
tion.  By  the  express  terms  of  the  mortgage  in  each,  a  fiulure  to  pay  a  siagls 
note  worked  an  absolute  forfeiture,  so  as  to  authorise  proceedings  to  make  the 
landed  security  aYailaUe. 

(2)  Counsel  for  the  appellee  argued  as  follows : 

The  third  error  assigned  is,  we  have  no  doubt,  the  one  on  which  the  appd> 
lants  rely.  They  contend  that  the  plirase  in  the  mortgage,  "to  secure  the  pay- 
ment when  they  [the  notes]  become  due,"  means,  to  secure  the  payment  of 
all  the  notes  when  the  last  becomes  due. 

This  construction  singularly  perYCrts  the  language  employed.  How  could 
the  mortgage  secure  the  payment  of  the  notes  when  they  became  due,  unleM 
it  secured  the  payment  of  each  note  when  it  became  due ;  or,  in  other  woids, 
the  payment  of  the  notes  wlien  they  respectiYcly  became  duel  The  conatrae> 
tion  of  the  appellants  would  be,  that  securing  payment  of  notes  foiling  due  at 
different  periods,  is  securing  the  payment  of  tlie  last  wlien  it  becomes  due,  and 
all  the  rest  after  they  become  due. 

Suppose  a  testator  having  children  of  tlie  ages  of  one,  five,  ten,  and  twenty 
years  respectively,  were  to  provide  by  his  will  that  they  should  have  1,000 
dollars  each  when  they  became  of  age,  would  anybody  contend  that  the  eldest 
should  not  receive  his  1,000  doUara  until  the  youngest  had  attained  to  ma^ 
jorityl 

The  construction  of  the  Courts  has  always  been,  Uiat  upon  mortgages  like 
the  present,  there  is  a  right  of  foreclosure  on  the  non-payment  of  any  install- 
ment; and  it  would  indeed  be  a  disaster,  if  the  fondful  interpretation  of  the 
appellants  were  now  adopted^ 

Mr.  Billiard,  in  his  treatise  on  the  law  of  mortgages,  says :  "  Under  an  o^ 
dinary  mortgage  of  land  for  an  aggregate  debt,  payable  in  installments,  the 
mortgagee,  upon  defonlt  in  any  payment,  may  enter  or  bring  an  ejectment* 
and  retain  possession  of  the  whole,  subject  to  an  account  for  the  profits;  be- 
cause, tlie  condition  being  indivisible,  a  follure  to  pay  any  part  of  the  debt  is, 
in  law,  a  forfeiture."  2  Hill.  Mortg.  2d  ed.,  164.  And,  again,  ''It  was  early 
held  in  Massachueetu,  that  to  an  action  upon  a  mortgage,  securing  a  note  pay- 
able by  installments,  it  is  no  defense  that  all  the  instaUmenta  are  not  due. 
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The  Court  and  there  ma  Bothing  in  tiie  objection,  and  that  it  had  been  rfr-    Kor.  Term, 
peatedly  OTerrnled."    Id.  166,  citing  Estabrook  y.  Moulton,  9  Mass.  S.  258.  1858. 

Cecil  T.  Dynet,  2  Ind.  B.  266,  and  Lacoss  v.  Keegan,  id.  406,  are  also  pre-  — ^ — i 

dselv  in  point.    They  were  both  suits  for  foreclosure  for  the  non-payment  of         '  ^ 

the  ilist  of  aereral  notes  secnred  by  mortgage.  Habdwicx. 

In  CecU  Y.  Dyna,  the  Court  say,  that  "under  the  statute  [similar  to  the 
present]  a  bill  may  be  filed  to  foreclose,  when  any  single  note  or  installment 
secnred  by  the  mortgage  becomes  due.''  By  referring  to  the  transcript  in  that 
ease,  the  Court  wiU  find  that  the  condition  of  the  mortgage  was  as  follows : 

"FroTided  Aat  if  I,  the  said  WilUam  H.  Dynes,  my  heirs,"  &c.,  "shall  well 
and  truly  pay  to,"  &c.,  "his  heirs,"  &c.,  "the  full  and  just  sum  of  1,562  dol- 
lars, 87  cents,  on  or  before  the  first  day  of  March,  1850,  together  with  all 
lawful  interest  and  costs  that  may  accrue  upon  the  same,  in  manner  particu- 
burly  specified  in  three  sercral  notes  bearing  even  date  herewith,  executed  by 
me  to  said  CecU,  then,"  &c.,  "these  presents  shall  be  void."  The  notes  were 
u  follows :  One  for  662  dollars,  87  cents,  fell  due  in  March,  1848;  another, 
for  500  dollan,  in  March,  1849;  and  another,  for  500  dollars,  in  March,  1850. 

The  condition  of  the  mortgage  sued  upon  in  Lacoss  r.  Keegcm  was  as  fol- 
lows: 

"Frerided  always,  and  these  presents  are  upon  this  express  condition,  that 
whereas  the  said  John  Lacoss  has  executed  to  Michael  R.  Keegan  his  three 
promissory  notes,  of  eyen  date  herewith,  for  the  payment  of  the  following  sums 
of  money,  at  the  times  following:  66  dollars  on  or  before,"  &c.,  "and  68  dol- 
lars on  or  before,"  &c.,  "all  with  interest,"  &c.  "Now,  if  the  said  John  Lacoss 
shall  pay  said  sums  of  money  to,"  &c.,  "when  the  same  shall  become  due, 
then  these  presents  to  be  yoid,"  &c.  "And  proyided  farther  that  said  John 
Lacoss  shall  hold  and  enjoy  quiet  and  peaceable  possession,"  &c.,  "until  de- 
fiudt  shall  be  made  in  the  payment  of  i3m  aforesaid  sum  of  money,"  &c. 

These  cases  leaye  no  doubt  that  the  appellee,  in  this  case,  had  the  right  to 
foreclose  as  he  did. 


•  »•  » 


St.  John  r.  Hardwick.  

160    116 
Where  the  assignor  of  a  promissory  note,  by  sale  and  deliyery  without  indorse-  1^^ 

ment  in  writing,  is  deceased,  a  complaint  upon  it  by  the  assignee  must  make 
his  personal  representatiye  a  party,  or  show  that  there  is  no  such  repre- 
senlatiye. 

APPEAL  from  the  Hendricks  Circuit  Court.  Friday, 

Davison,  J. — The  complaint  in  this  case  charges  that 
&.  John^  on  the  25th  of  A^pril^  1856,  by  his  note,  eight 
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Nov.  Term,   months  after  the  date  thereof,  promised  to  pay  one  Johnson 

^^^'      A.  HaytoUy  then  in  life,  but  now  deceased,  100  dollars, 

St.  John     without  relief,  &c.,  which  note  was  afterwards,  and  before 

Hjlbdwigk.  Haytoris  death,  sold  and  delivered  by  him,  without  assign- 

ment  in  writing,  to  Hardwick^  who  was  the  plaintifE     It 

is  averred  that  Hayton,  when  he  died,  had  no  interest  in 

the  note;  and  his  death  is  alleged  as  an  excuse  for  not 

making  him  a  party  to  this  suit. 

The  defendant  demurred  to  the  complaint,  but  his  de- 
murrer was  overruled ;  and  there  being  issues  of  fact,  the 
cause  was  submitted  to  the  Court,  who  found  for  the 
plaintiff. 

Motion  in  arrest  denied,  and  judgment,  &c. 

The  demurrer  assumes  that  the  complaint  is  defecdTe, 
because  it  does  not  make  the  administrator  of  Hayton  a 
party,  nor  show  that  there  was  no  personal  representative. 

We  have  a  statute  which  says :    "  When  any  action  is 
brought  by  the  assignee  of  a  claim  arising  out  of  contract, 
and  not  assigned  by  indorsement  in  writing,  the  assignor 
shall  be  made  a  defendant  to  answer  as  to  the  assignment, 
or  his  interest  in  the  subject  of  the  action."    2  R.  S.  p.  28, 
§  6.     The  assignor  of  the  note,  had  he  been  in  life  when 
this  suit  was  instituted,  would  have   been  a  necessary 
party;  because  the  rule  of  practice  to  which  we  have  re- 
ferred, affirmatively  required  that  he  should  be  made  a  de- 
fendant.    And  it  seems  to  follow,  the  assignor  being  dead, 
that  it  is  equally  necessary  to  a  complete  determination  of 
the  controversy,  that  his  personal  representative  should  be 
a  party.    2  R.  S.  p.  32,  §  22.     The  statute  in  effect  con- 
cedes that  such  assignor  may  have  an  interest  in  the  note 
adverse  to  that  of  the  assignee ;  and  it  is  evident  that  that 
interest,  whatever  it  may  be,  upon  his  death,  passes,  by 
operation  of  law,  to  his  personal  representative;  hence, 
it  seems  to  us  that  no  suit  can  be  regularly  maintained 
against  the  maker  of  the  note  until  such  personal  repie* 
sentative,  if  there  is  one,  be  notified  of  its  pendency  in 
some  mode  known  to  the  law.     We  think  the  objection 
to  the  complaint  is  well  taken.    4  Blackf.  279. — 8  id.  508. 


OF  THE  STATE  OF  INDIANA.  253 

Per  Curiam.  —  The  jndgment  is  reversed  with  costs.  Nov.  Term, 

Canse  remanded,  &c.  ^^°' 

IL  C.  Newcombj  J.  &  Harvey,  J.  &  Tarkington,  and  J.  8.  O'Nbil 

JUitler^  for  the  appellant.  Dickboh. 

C  C.  Nave  J  for  the  appellee. 


^•»-» 


O'Neil  t7.  Dickson. 

The  statement  by  a  notary,  in  the  certificate  of  tho  protest  of  a  promissory 
note  for  non-payment,  that  be  gave  written  notice  of  protest  to  the  indoner, 
is  equiyalent  to  saying  that  he  placed  a  written  notice  in  the  indorser's 
hands. 

APPEAL  from  the  Fayette  Circmt  Court.  ^^y> 

Davison,  J. — Dickson  brought  this  action  against  0*NeU, 
as  indorser  of  a  promissory  note.  The  note  was  executed 
by  Richard  Walker,  at  the  city  of  Oincinnati,  Ohio;  was 
payable  to  the  defendant  at  the  banking  house  of  8.  & 
JRotffe  8f  Co.  in  that  city;  and  was,  by  the  payee,  indorsed 
to  the  plaintiff. 

The  complaint  sets  forth  a  statute  of  Ohio,  which  makes 
promissory  notes  negotiable,  and  gives  the  indorsee  a  right 
of  action  against  the  indorser,  upon  demand  of  payment  at 
maturity,  and  reasonable  notice  of  dishonor.  It  is  averred 
that  when  the  note  became  due,  it  was  presented  at  the 
banking  house  of  S.  &  Rowe  Sf  Co.  for  payment,  which 
was  refused,  and  that  the  same  was  thereupon  protested 
for  non-payment,  and  notice  thereof  given  to  the  defendant. 
The  protest,  a  copy  of  which  is  filed  with  the  complaint, 
contains  the  following :  ''Be  it  known  that,  on  Thursday^ 
the  7th  of  September,  1854,  I,  John  Avery,  notary  public, 
&C.,  at  the  request  of,  &c.,  the  holders  of  the  original  note 
hereto  attached,  about  the  close  of  bank  hours,  presented 
the  same  for  payment  to  the  teller  of  the  bank  of  8.  8. 
Rowe  8f  Co.,  at  the  counter  thereof,  and  received  for  an- 
swer— ^'No  funds  to  pay  it;'  wherefore  I  then  protested 
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Nor.  Tenn,   the  same  for  non-payment,  and  gave  ^mtten  notice  of  the 
^^^*       same  to  the  indorser." 

CoxKLiK         The  defendant  demurred  to  the  complaint,  hnt  his  de- 

BowuAx.    murrer  was  overruled;  and  thereupon  he  answered  by  a 

general  traverse.     The  Court  tried  the  cause,  and  found 

for  the  plaintiff;  and,  having  refused  a  new  trial,  rendered 

judgment,  &c. 

The  record  contains  the  evidence.  It  consists  of  the 
note  and  its  indorsement,  the  protest  for  non-payment,  and 
the  law  of  Ohio  set  out  in  the  complaint. 

The  appellant  contends  that  the  evidence  is  insufficient 
to  sustain  the  finding  of  the  Court.  This  is  the  only  point 
made  in  his  brief. 

It  is  conceded  that  the  protest  was  correctly  in  evidence. 
Indeed,  it  was  admitted  without  objection.  But  it  is  in- 
sisted that,  upon  its  face,  there  is  no  sufficient  proof  that 
the  indorser  had  due  notice  of  the  dishonor  of  the  note. 
The  notary  uses  this  language :  "  Wherefore  I  then  pro- 
tested the  same  for  non-payment,  and  gave  written  notice 
of  the  same  to  the  indorser."  This,  it  is  said,  does  not 
show  the  mode  or  manner  in  which  the  notice  was  given. 
We  think  differently.  To  say,  "  1  gave  written  notice  to 
the  indorser,"  was,  in  effect,  saying, "  I  placed  a  written  no- 
tice in  the  indorser's  hands." 

The  evidence,  in  our  opinion,  sufficiently  proves  that  the 
requisite  steps  to  fix  the  indorser  were  duly  taken. 

Per  Ouriam. — The  judgment  is  affirmed,  with  10  per  cent 
damages  and  costs. 

B.  F.  Claypoolf  for  the  appellant. 

N.  Truster  and  O.  Truster y  for  the  appellee. 


CoNKLiN  V,  Bowman. 

Suit  to  foreclose  a  mortgage.  The  premises  intended  to  be  mortgaged  ircre 
accnntely  described  in  the  mortgage ;  bat  a  piece  of  land  not  intezided  to 
be  mortgaged  was  inchided  in  the  description,  by  mistake.    Hie  mortgagee^ 
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is  hw  oomplaint,  conceded  tbe  mistake.    Hdd,  that  the  mortgi^gee  could  Nor.  Tenn, 
mafatain  hia  rait  to  foreclose  as  to  the  premises  intended  to  be  mortgaged,        1858. 
without  being  required  to  reform  the  deed. 


f  AWT  TIT 

Section  63, 3  R.  S.  p.  41,  prescribing  the  manner  in  which  a  defendant  may  ^ 

bring  a  new  party  into  Court,  contemplates  that  the  party  shall  be  a  neces-     Bowmax. 
sary  one,  against  whom  relief  is  sought  and  final  judgment  may  be  ren* 
dered;  and  the  answer,  under  that  section,  must  not  only  state  the  matter 
relied  on  for  relief,  but  it  must  contain  a  prayer  for  that  relief  against  the 
proposed  new  party. 

APPEAL  from  the  Wayne  Circuit  CJonrt.  ^^*   . 

Davison,  J. — This  was  a  proceeding  to  foreclose  a  mort* 
gage.  The  appellee  was  the  plaintiff,  and  CohkKn  the  de- 
fendant. The  complaint  alleges  that  the  defendant,  on, 
jcc.,  at,  &c,  gave  the  plaintiff  two  promissory  notes— one 
for  1,700  dollars,  and  the  other  for  1,000  dollars — and  to 
Becure  their  payment  as  they  respectively  matured,  exe- 
cuted to  him  a  mortgage  upon  the  south-east  quarter,  and 
the  east  half  of  the  south-west  quarter,  of  section  fifteen, 
of  township  sixteen,  in  range  twelve.  That  the  parties, 
when  the  mortgage  was  made,  intended  to  include  therein 
the  said  half-quarter,  and  none  other;  but  through  mistake 
in  drafting  it,  the  south-east  quarter,  as  above  described, 
^'as  included,  contrary  to  their  purpose  and  intent,  &c. 

Defendant  answered — 1.  By  a  general  traverse;  2.  That 
the  notes  were  given  for  part  of  the  purchase-money  of  the 
lands  described  in  the  complaint,  viz.,  the  south-east  quar- 
ter, and  the  east  half  of  the  south-west  quarter,  &c.,  which 
were  owned  by  one  Benjamin  Bowman^  and  by  him  and 
his  wife,  Hannah  Bowman^  on  the  29th  of  July^  1853,  con* 
veyed  to  the  defendant,  by  deed  in  fee  simple ;  that  the 
notes  and  mortgage,  being  for  purchase-money,  as  afore- 
said, were  executed  to  the  plaintiff  as  the  trustee  of  Ben* 
jamin  Bowman^  who  was  the  real  owner  thereof,  and  is  the 
real  party  in  interest,  &c.;  and  that  he,  Benjamin^  never 
had  any  title  to  the  above  described  quarter-section,  which 
is  alleged  to  be  worth  3,000  dollars.  Defendant  avers  that 
he  has  paid  all  the  purchase-money  due  on  the  lands  con- 
veyed, save  the  amount  purporting  to  be  due  on  the  notes 
mentioned  in  the  complaint,  and  that,  therefore,  the  con- 
sideration has  failed,  &c.    3.  That  David  Bowman^  the 
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Nov.  Term,   plaintiff,  18  not  the  real  party  in  interest,  &c     The  answer 
^^^*      prays  that  Benjamin  and  Hannah  Bowman  be  made  par- 
CoNKLiw     ties,  &c. 

BowMAv.  In  reply  to  the  second  paragraph,  the  plaintiff  denies 
that  the  notes  were  given  for  a  part  of  the  purchase-money 
for  the  south-east  quarter  of  section  fifteen,  or  any  part 
thereof,  but  avers  that  the  same  were  given  as  part  con- 
sideration for  the  sale  and  conveyance  by  Benjamin  Bow- 
man and  wife  to  the  defendant,  of  the  east  half  of  the 
south-west  quarter  of  section  fifteen,  and  for  no  other  con- 
sideration whatever.  He  denies  that  he,  plaintiff,  is  the 
trustee  of  Benjamin  Bowman^  as  alleged,  or  that  he,  Benr 
jamin,  is  the  real  owner  of,  or  has  any  interest  in,  the  notes 
or  mortgage;  and  plaintiff  avers  that  the  describing  the 
south-east  quarter,  in  the  deed  to  the  defendant,  Tvas  a 
mistake,  and  that  that  quarter-section  formed  no  part  of 
the  conj^ideration  of  the  notes,  &c.  To  the  third  para- 
graph, the  plaintiff  replied  that  he  was  the  real  party  in 
interest. 

Defendant  demurred  to  the  reply  to  the  second  para* 
graph  of  the  answer,  but  his  demurrer  was  overruled ;  and 
thereupon  he  moved  that  Benjamin  Bowman  be  made  a 
party  to  the  suit,  which  motion  was  also  overruled ;  and 
thereupon  the  issues  were  Submitted  to  the  Court,  who 
found  for  the  plaintiff,  and,  over  a  motion  for  a  new  trial, 
there  was  judgment,  &c. 

These  proceedings  are  alleged  to  be  defective  on  two 
grounds — 1.  The  mortgaged  premises  are  misdescribed; 
hence,  there  could  be  no  foreclosure  until  the  deed  was  re- 
formed ;  2.  The  refusal  to  allow  Benjamin  Bowman  to  be 
made  a  party. 

Davis  V.  CoZj  6  Ind.  B.  481,  to  which  we  are  refeiied, 
decides  that  "where  the  land  intended  to  be  embraced  in 
a  mortgage  is  misdescribed,  the  mortgagee  must  have  the 
instrument  reformed  before  he  can  proceed  to  foreclose.'' 
But  that  decision  does  not  apply  to  the  case  at  bar;  be- 
cause, here,  the  premises  intended  to  be  mortgaged  are  ac- 
curately described  as  the  east  half  of  the  south-west  quar- 
ter of  section  fifteen,  of  township  sixteen,  in  range  twelve. 
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And  the  pleadings  and  proofs  sufficiently  show  that  the   ^or.  Term, 
additional  tract  of  land,  viz.,  the  south-east  quarter,  &c.,       ■^^^' 
was  described  through  mistake,  and  not  designed  by  the     Coiotujr 
parties  to  be  embraced  in  the  mortgage.     The  mortgagee,     Bowx^ir. 
in  his  complaint,  conceded  that  he  had  no  right  to  subject 
the  quarter-section.     There  seems  to  be  no  reason  why  he 
should  not  be  allowed  to  proceed  to  foreclose,  as  to  the 
premises  intended  to  be  mortgaged,  without  being  required, 
in  the  first  instance,  to  reform  the  instrument. 

Should  Benjamin  Bowman  have  been  made  a  party? 
This  is  the  next  question  to  be  settled. 

The  statute  says:— "When  it  is  necessary  for  the  de- 
fendant to  bring  a  new  party  before  the  Court,  he  may 
state  the  matter  relating  thereto  in  his  answer,  and  de- 
mand relief,  and  thereupon  a  summons  shall  issue,  and 
other  proceedings  be  had  against  him,  as  if  such  matter 
had  been  exhibited  in  the  original  complaint."  2  R.  S.  p. 
41,  §  63. 

This  rule  of  {Hractice,  as  we  understand  it,  contemplates 
a  necessary  party,  against  whom  relief  is  sou^t,  and  final 
judgment  may  be  rendered.  The  answer  must  not  only 
state  the  matter  relied  on  for  relief,  but  it  must  contain  a 
prayer  for  such  relief  against  the  proposed  new  party.  No 
such  prayer  is  contained  in  the  answer  before  us,  nor  does 
it  allege  any  sufficient  ground  of  relief  within  the  meaning 
of  the  statute.  It  simply  avers  that  Benjamin  Bowman  is 
the  real  party  in  interest — ^in  other  words,  the  party  who  i 
should  have  sued,  and  to  whom  the  defendant  is  liable. 
But  that  averment  is  plainly  inconsistent  with  the  position 
that  the  defendant  was  entitled  to  relief  against  him.  We 
perceive  no  error  in  the  refusal  to  admit  the  new  party. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

C.  H.  Test  and  J.  M.  Wilson^  for  the  appellant. 

W,  Chrose,  for  the  appellee. 
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Not.  Tend, 

1858. 

CRAWrOKD 

V. 

JOHKBOK. 


Crawford  and  Another  t;.  Johnson  and  Another. 


Under  the  statute  of  1852  (1  B.  S.  p.  344,  ^4),  usury,  or  illegal  interast,  mar 
exist  withont  the  actnal  loan  of  money. 

Where  notes  were  giyen  for  the  purchase-money  of  real  estate,  drawing  6  per 
cent,  interest,  and  secured  by  a  mortgage,  and  other  notes  were  giren  for 
2  per  cent,  upon  the  whole  amount,  so  as  to  reserre  8  per  cent,  interot: 
Hdd,  that  in  a  suit  to  foreclose  the  mortgage,  after  the  notes  for  tlie  2  per 
cent,  had  been  paid,  the  mortgagor  could  set  up  usury,  under  \  4  aiipra. 


Friday, 
Decembers. 


APPEAL  from  the  Montgomery  Circuit  Court. 

Perkins,  J. —  Suit  to  foreclose  a  mortgage.  Defense, 
usury.  Issue  of  fact.  Trial  by  the  Court,  and  judgment 
for  the  plaintiff  for  the  amount  of  the  debt  and  interest. 

The  evidence  is  upon  the  record,  and  is  as  follows: 

Francis  M.  Heaton  testified  that  the  notes  secured  by 
the  mortgage  in  suit,  were  given  for  the  purchase-money 
of  the  land  described  in  the  mortgage ;  that  witness  drew 
up  the  notes ;  that  he  first  drew  them  to  the  amount  of 
8,000  dollars,  with  8  per  cent,  interest,  but  that,  on  con- 
sultation, the  parties  thought  they  would  be  illegal,  and 
they  destroyed  those  notes ;  tnat  witness  then  drew  op 
new  notes  for  the  8,000  dollars,  the  price  of  the  land,  bear- 
ing 6  per  cent,  interest,  being  the  notes  mentioned  in  the 
mortgage,  and  for  the  other  2  per  cent,  he  drew  up  sepa- 
rate notes,  being  those  set  up  in  the  answer;  that  it  was 
all  one  transaction,  and  the  notes  were  given  for  the  price 
of  the  land  and  the  delay  of  payment.  The  notes  for  the 
2  per  cent,  set  up  in  the  answer,  had  been  paid. 

Under  our  present  statute,  usury,  or  illegal  interest,  may 
exist,  without  the  actual  loan  of  money.  The  statute 
reads  thus : 

*^If  a  greater  rate  of  interest  than  is  hereinbefore  al- 
lowed  [6  per  cent.]  shall  be  contracted  for,  or  received,  or 
reserved,  the  contract  shall  not,  therefore,  be  void;  but  if/ 
in  any  action  on  such  contract,  proof  be  made  that  illegal 
interest  has  been  directly  or  indirectly  contracted  for,  or 
taken,  or  reserved,  the  defendant  shall  recover  costs,  and 
the  plaintiff  shall  recover  only  his  principal  without  inter- 
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est;  and  if  interest  shall  have  been  paid  thereon,  judgment  Nov.  Term, 
shall  go  for  the  principal  deducting  interest  paid."  looo. 

We  think  the  facts  in  this  case  bring  it  clearly  within   Crawfokd 
this  section  of  the  statute,  and  that  the  Court  should  have     Johnsok. 
been  governed  by  its  provisions  in  rendering  judgment. 

Per  Curiam.— The  judgment  is  reversed  with  costs.  . 
Cause  remanded,  with  instructions  to  the  Court  below  to 
render  judgment  as  the  section  provides  in  cases  of  usury. 

X  M,  La  RuCj  2>.  JRoyse,  S.  C.  Wtllson^  and  J.  E,  Mc- 
Donald^ for  the  appellants  (1). 

L  NayloTj  for  the  appellees. 

0 )  Counsel  for  the  appellants  cited  the  following  authorities : 

The  appellees  take  the  position  that,  as  the  notes  were  given  on  a  contract 
for  the  pnrchase  of  property,  the  contract  is  not,  therefore,  usnrions,  and  rely 
upon  Beete  t.  Bidgood,  14  £.  C.  L.  206.  The  English  statnte  in  force  when 
Beete  y.  Bidgood  was  decided,  reads  as  follows :  "No  person,  npon  any  con- 
tract which  shall  be  made  after  the  29th  of  September,  1714,  shall  take  for  loan 
of  any  money,  wares,  &c.,  aboye  the  yalne  of  5j£  for  the  forbearance  of  100£ 
for  a  year;  and  all  bonds  and  assurances  for  payment  of  any  money  to  be  lent 
apon  nsnry,  wherenpon  or  whereby  diere  shall  be  reserved  or  taken  above 
five  in  the  hundred,  shall  be  void ;  and  every  person  which  shall  receive,  by 
means  of  any  corrupt  bargain,  loan,  exchange,  chevizance,  shift,  or  interest  of 
any  wares,  other  thing,  or  by  any  deceitful  way,  for  the  forbearing  or  giving 
day  of  payment  for  one  year,  for  their  money  or  other  thing,  above  5j£  for 
100£  for  a  year,  &c,,  shall  forfeit  treble  the  value  of  the  monies  or  other  things 
lent."    10  Bac.  Abr.  tit.  UsunT,  B.,  ed.  1862,  p.  266. 

In  Barclay  v.  Walrn^,  4  East,  55,  Lord  Ellembobouoh,  C.  J.,  says: 
"To  consdtate  usury,  there  must  be  either  a  direct  loan  and  a  taking  of  more 
than  legal  interest  for  the  forbearance  of  repayment,  or  there  must  bo  some 
device  contrived  for  the  purpose  of  concealing  or  evading  the  appearance  of  a 
loan  and  forbearance,  when  in  tiiith  it  was  such."  See,  also,  Dewar  v.  Sjxm, 
9  Term  B.  425,  and  the  opinion  of  Lord  Chancellor  Hardwickb,  in  Chester- 
fidd  V.  JanMeR,  1  Lead.  Cases  in  Equity,  442,  from  2  Yes.  125. 

Our  statote  on  the  subject  differs  materially  from  the  English  statute.  See 
1  B.  S.  p.  344. 

The  case  of  Thompson  v.  Nesbit,  2  Bich.  (S.  C.)  73,  as  cited  in  U.  S.  An. 
Dig.  1347,  at  p.  476,  ^  12  (the  report  is  not  before  us),  is  in  point,  and  is  these 
stated  ae  follows : 

"A,  asked  1,000  dollars  for  a  negro,  which  B.  was  willing  to  give,  but 
would  not  pay  cash,  and  A.  was  willing  to  give  any  time  which  B.  might 
want,  if  he  could  have  the  price  increased  by  the  addition  of  10  per  cent,  per 
annum,  nntil  payment.  After  consultation  as  to  the  best  method  of  carrying 
out  their  baigain  and  avoiding  usury,  ihey  agreed  that  B.  should  fix  the  time, 
and  A.  the  price.  B.  said  he  must  have  three  years;  and  the  plaintiff  said  he 
must  then  have  300  dollars  more.  A  bill  of  sale  was  thereupon  drawn,  ex- 
pressing the  consideration  to  be  1,000  dollars,  and  a  note  was  given  by  B,  to 
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KoT.  Teim,    A.  in  the  followmg  words :    'Three  years  after  date,  I  promise  to  paj ui. or 


1858. 


Stabkbt 

T. 

Gbatdoh. 


bearer  1,300  dollars,  to  be  paid  at  sach  time  as  I  please,  and  to  deduct  10  per 
cent,  per  annum  off  of  the  amonnt  paid,  at  each  payment.'  Held,  diit  die 
contract  was  nsnrions." 

In  the  same  case,  the  general  principle  (which  we  suppose  will  not  be  coi- 
troverted),  is  decided,  to-wit :  "It  is  not  necessary  to  prove  a  cormpt  sgne> 
ment;  for  a  contract  may  be  nsnrions,  thou^  the  parties  did  not  know  it  m 
contrary  to  law."  The  parties  to  this  suit  knew  that  their  contract,  as  fint 
arranged,  was  contrary  to  law,  and  therefore  destroyed  the  notes  first  dntwo, 
in  pnrsnance  of  it,  and  drew  other  notes  which  they  probably  supposed  would 
obviate  the  difficulty,  because  they  would,  on  their  fiue,  famish  no  evidenoe  cf 
the  transaction.  The  separation  of  the  illegal  interest  from  the  principal  sad 
legal  interest,  tends  to  invalidate  the  contract,  rather  than  legalize  it  See  S 
Pars,  on  Cont.  880,  citing  Warren  v.  Crabtrm,  1  Grcenl.  B.  171. 

Our  statute  against  usury  also  shows  what  constitutes  the  offense;  snd  if 
there  could  be  any  doubt  as  to  the  construction  of  di.  57, 1  R.  S.  4  51>  8  B.  S. 
p.  440,  would  dispel  it.  It  reads  thus :  ''Any  person  who  shall  drreotly  or  in- 
directly bargain  for,  receive,  or  reserve,  on  any  contract  or  agreement  wfait- 
ever,  a  greater  rate  of  interest  than  at  the  time  is  allowed  by  law,  shaO  be 
fined  in  five  times  the  interest  so  unlawfblly  bargained  for,  taken,  or  reserved." 


■  > 


Starke  Y  and  Others  v.  Graydon  and  Others. 


Weinesday, 
Ikewher  8. 


APPEAL  from  the  Lagrange  Circuit  Court. 

Per  Curiam. — This  was  an  action,  in  the  nsaal  fonn, 
npon  a  promissory  note. 

There  was  no  service  npon  one  of  the  defendants.  The 
other  two  answered,  first,  a  general  denial;  secondly,  that 
they  did  not  execute  the  note — ^which  second  paragraph  is 
sworn  to  by  one  of  the  defendants. 

Trial  by  a  jury;  verdict  for  the  plaintiiTs;  motion  for  a 
new  trial  overruled;  and  judgment. 

There  are  three  errors  assigned — 

1.  That  the  Court  erred  in  admitting  the  note  in  evi- 
dence, without  proof  of  its  execution. 

The  evidence  is  not  all  in  the  record,  and,  therefore,  we 
are  not  informed  as  to  whether  such  proof  ixtis  made  or 
not. 

2.  The  evidence  was  not  sufficient. 
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The  same  answer  may  be  given  to  this  as  to  the  first  Nor.  Term, 
assignment*  ^°^* 

3.  The  verdict  is  contrary  to  law,  &c.  Cjummu 

There  is  no  exception  appearing  in  the  record  to  any    tembll. 
legal  ruling  in  the  case,  except  to  the  decision  on  the  mo- 
tion for  a  new  trial,  and  the  pleadings  being  sufficient, 
under  the  circumstances,  the  presumption  is,  that  was  cor- 
rect. 

The  judgment  is  affirmed,  with  3  per  cent,  damages  and 
costs. 

X  M.  Flag^  and  R.  ParreU^  for  the  appellants. 

A.  Ellison^  for  the  appellees. 


•  *•• 


Ceaseb  v.  Terrell. 

APPEAL  from  the    Washir^Um   Court  of  Common  ^^2**^ 
Pleas.  ^^"""^  ^' 

Per  Curiam^ — This  was  an  action  commenced  before  a 
justice  of  the  peace.  Judgment  for  the  plaintiff  for  40  dol- 
lars. Defendant  appealed  to  the  Common  Pleas.  Judg- 
ment for  plaintiff  for  13  dollars  and  costs. 

No  motion  for  a  new  trial. 

There  is  no  complaint  in  the  record,  nor  is  it  in  any 
manner  shown  what  the  suit  was  for. 

The  judgment  is  reversed  with  costs. 

C.  L.  Dunham  and  Hi  Heffrerij  for  the  appellant. 

jR.  Crawfordy  for  the  appellee. 


'\ 
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Nov.  Term, 

^^"'  Reynolds  v.  Cox. 


Bbtvoldb 


140    308 


Cox.         Separate  saits  upon  two  promissory  notes.    To  the  fint  suit,  tiie  defendist 

\\  521  pleaded  that  the  note  was  given  to  secure,  in  part,  the  purchase-moBej  of 

a  mill,  and  privileges  and  land  thereto  attached;  that  at  die  time  the  note 
was  executed,  tlie  plaintiff  falsely  represented  that  the  land  cmbnuxd  both 
banks  of  the  stream  on  which  the  mill  is  situated,  at  or  near  the  place  where 
a  county  road  crosses  the  stream,  about  300  yards  below  where  the  dam 
then  was,  which  is  a  most  valuable  location  for  a  new  dam,  and  withost 
which,  said  privileges  are  of  less  value  by  500  dollars;  that  he  also  hMj 
represented  that  the  bolting-cloths  were  new,  and  that  the  mill,  at  the  low^ 
stage  of  water,  would  grind  from  sevcnt^'-five  to  eighty  bushels  of  grain  per 
day;  whereas,  the  plaintiff  did  not  own  both  banks,  &c.,  and  the bolting-ciodis 
were  not  new,  and  the  mill  would  not  grind  more  than  twenty  bushels  per 
day — ^wherefore  the  consideration  had  failed.  To  the  second  suit  he  pleaded, 
1 .  Substantially  as  to  the  first,  except  as  to  the  representations  toncfalng  the 
bolting-doths  and  the  quantity  of  grain,  &c.  2.  That  the  note  was  gxres 
in  part  payment  for  the  mill,  &c.;  that  before,  and  at  the  time  of  the  sak, 
the  plaintiff  falsely  represented  that  the  main  shaft  and  water-wheel  were 
sound  and  new,  when,  in  truth,  they  were  not  sound,  but  rotten,  defecdre, 
and  worthless — all  of  which  the  plaintiff  knew,  but  which  was  unknown  to 
the  defendant;  that  the  defendant  was  compelled,  on  account  of  tlie  defects 
of  the  shaft  and  wheel,  to  replace  them  at  an  expense  of  400  doUazs,  and 
that  he  was  damaged  by  the  loss  of  the  use  of  the  mill  in  the  meantime  100 
dollars — wherefore,  &c.  Reply  in  denial.  The  Court  instructed  the  jurr  as 
follows :  1 .  That,  '*  If  the  plaintiff  pointed  out  the  location  of  the  land,  and 
the  description  was  false,  the  defendant  would  be  entitled  to  an  abatoBMBt 
of  the  price,  *  *  *  and  the  measure  of  that  abatement  would  be  what 
the  land  not  indndcd  in  the  deed,  but  included  in  the  misrepresentadon, 
would  cost,  under  a  writ  of  ad  quod  damnum"  &c.  2.  That,  "If  it  has  been 
proven  *  *  #  that  Cox  owned  the  mill  in  question  about  two  years, 
and,  while  he  was  owner,  put  in  a  new  wheel,  shaft,  and  bolting-doth,  his 
representations  on  these  points  would  bo  true,  and  no  subsequent  rotting  or 
destruction  of  the  wheel,  &c.,  would  make  him  responsible  to  the  defendant 
for  damages."  3.  That,  ''If  Coz  represented  to  Reynolds,  on  the  sale,  tiiat 
the  mill  would  grind  from  fifty  to  seventy-five  bushels  in  a  day,  with  the  old 
dam,  *  *  *  in  a  dry  time,  and  the  mill  would  not  grind  so  much,  Exf- 
nolds  would  be  entitied  to  damages  for  the  difference  between  the  value  of  a 
mill  which  would  grind  the  quantity  represented,  and  one  which  would  grind 
a  less  quantity;  unless  BeyncidSf  before  the  purchase,  had  examined  the  mill 
and  water,  and  had  an  equal  opportunity  of  forming  an  opinion  as  to  what 
quantity  of  grain  could  be  ground  in  a  day  in  a  dry  time."  4.  "You  may 
give  damages,  under  the  rule  laid  down  in  the  former  part  of  these  instrac^ 
tions,  for  any  defect  in  the  grinding  of  the  mOl ;  or  you  may  give  damages 
for  any  representations  as  to  the  situation  and  boundaries  of  the  land;  but 
you  cannot  give  damages  both  for  the  land  and  the  grinding  quality  of  the 
mill.  It  is  obvious,  from  the  evidence,  that  the  grinding  quality  of  the  mill 
was  dependent  upon  tiie  quantity  of  water  in  the  old  mill-dam,  and  tiie  ob- 
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ject  of  conBtmcting  a  dam  below  the  old  one  was,  to  provide  a  larger  pool    Not.  Term, 
of  water,  so  as  to  provide  the  mill  a  snfficieiit  quantity  of  water.    Now,  if        1858. 

the  defendant  insists  on  the  ground  represented  by  the  pluntiff  to  belong  to 

him,  to  build  his  dam  on,  he  would,  under  no  circumstances,  be  entitled  to    AB^^<>U)fl 
elaim  an  abatement  on  the  notes  for  a  defect  in  the  grinding  quality  of  tiie         Cox. 
mill  for  a  longer  time  than  was  reasonably  necessary  to  obtain  a  title  to  the 
land  included  in  the  representations,  and  by  that  means  supply  the  null  with 
an  adequate  quantity  of  water." 
Hdd^  1.  That  there  was  no  error  in  the  first  instruction,  of  which  the  defend- 
ant could  complain. 

2.  That  the  second  instruction  was  erroneous — the  representations  alleged  in 
the  plea  being,  that  the  shaft  and  wheel  were  sound,  &c.,  and  the  allegation 
of  the  plea  being,  that  they  were  unsound.  Besides,  it  was  the  province  of 
the  jury  to  determine  whether  the  representations  were  true  or  fiEdse. 

3.  That  the  third  and  fourth  instructions  were  also  erroneous.  One  branch  of 
the  defense  was,  misrepresentation  in  reference  to  the  location,  &c.,  of  the 
land,  and  another  was,  misrepresentation  touching  the  quantity  of  grain  the 
mill  would  g^d  in  a  day,  &c.  There  was  no  necessary  connection  between 
them,  and  the  defendant  might  avail  himself  of  either. 

The  jury  are  the  sole  judges  of  what  facts  are  proven  to  them  in  a  cause;  and 
the  Court  ought  not  to  express  an  opinion  to  them  as  to  the  sufficiency  of 
die  evidence,  or  to  assume  that  facts  involved  in  the  cause  are  proven. 

APPEAL  from  the  Henry  Circuit  Court  WWiwdby, 

WoRDEN,  J. — The  appellee  brought  two  actions  against 
the  appellant,  each  upon  a  promissory  note.  The  first  was 
upon  a  note  for  218  dollars.  In  the  first  suit  there  were 
tvro  counts  upon  the  bailment  of  some  wheat;  but  these 
counts  were  afterwards  non-prossed.  This  branch  of  the 
case  has  once  been  before  this  Court.  Cox  v.  Reynolds^  7 
Ind.  R.  257.  The  other,  was  upon  a  note  for  400  dollars. 
By  agreement  of  parties,  the  two  actions  were  consoli- 
dated. To  the  first,  the  defendant  pleaded,  amongst  other 
things,  that  the  note  was  given  to  secure,  in  part,  the  pur- 
chase-money of  a  certain  mill,  and  mill  privileges,  and 
land  thereto  attached;  that  before,  and  at  the  time  the 
note  was  executed,  the  plaintiff  falsely  represented  that 
said  land  embraced  both  banks  of  the  stream  on  which 
the  mill  is  situated,  at  or  near  the  place  where  a  certain 
county  road  crosses  the  stream,  about  three  hundred  yards 
below  the  place  where  the  dam,  now  belonging  to  said 
mill,  is  situate,  and  which  forms  the  most  valuable  loca- 
tion for  said  mill-dam,  and  without  which  said  mill  privi- 
leges are  of  less  value  by  500  dollars;  and  that  he,  also. 
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Not.  Tenn,   falsely  and  fraudulently  represented  that  the  bolting-cloths 

^^^"^      were  new,  and  that  the  mill,  at  the  lowest  stage  of  water 

Bbttolds    in  the  stream,  would  grind  from  seventy-five  to   eighty 

Cox.        bushels  of  grain  per  day;  whereas,  in  truth  and  fact,  the 

plaintiff  did  not  own  both  banks  of  the  stream,  &o,,  and 

whereas,  the  bolting-cloths  were  not  new,  &c.,  and  whereas, 

the  mill,  at  the  lowest  stage  of  water,  would  not  grind 

more  than  twenty  bushels  of  grain  per  day — all  of  which 

the  plaintiff  well  knew;  wherefore  the  consideration  of  the 

note  had  failed. 

There  was  also  a  plea  of  set-off. 

To  the  second  suit,  the  defendant  answered — 1.  Sub- 
stantially, as  to  the  first  action,  except  the  representations 
concerning  the  bolting-cloths,  and  the  quantity  of  grain 
the  mill  would  grind;  and  2.  That  the  note  was  given  in 
part  payment  for  the  mill,  &c.;  that  before,  and  at  the  time 
of  the  sale,  the  plaintiff  falsely  and  fraudulently  represented 
to  tha  defendant  that  the  main  shaft  and  water-wheel  in 
said  mill  were  sound  and  new,  when,  in  tmth  and  fact,  the 
said  shaft  and  wheel  were  not  sound,  but  rotten,  defective, 
and  worthless — all  of  which  the  plaintiff  well  knew,  but 
which  was  unknown  to  defendant;  that  defendant  was 
compelled,  on  account  of  the  defect  of  the  shaft  and  wheel, 
to  replace  the  same  at  an  expense  of  400  dollars,  and  that 
he  suffered  damages,  by  the  loss  of  the  use  of  the  mill  in 
the  meantime,  to  the  amount  of  100  dollars;  wherefore, &c« 

Replication  in  denial. 

The  cause  was  tried  by  a  jury,  and  a  verdict  returned 
for  the  plaintiff  for  541  dollars,  8  cents,  on  which  judgment 
was  rendered,  over  a  motion  for  a  new  trial.  The  Court 
instructed  the  jury  that,  "  If  the  plaintiff  pointed  out  the 
location  of  the  land,  and  that  description  was  false,  the  de* 
fendant  would  be  entitled  to  an  abatement  of  the  price  to 
be  given,  and  the  measure  of  that  abatement  would  be 
what  the  land  not  included  in  the  deed,  but  included  in 
the  misrepresentation,  would  cost,  to  obtain  it  under  a  v^Tit 
of  ad  quod  damnum^  or  other  means  equally  cheap  and  ex- 
peditious." 
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We  see  no  error  in  ihis  charge,  of  which  the  defendant  Nor.  Term, 
can  complain.  looo* 

In  this  case,  when  it  was  before  in  this  Court  ( Cox  v.    Bbtnolps 
Reynolds^  supra),  it  was  said  that,  ^^where  the  vendee  pre-       Cox. 
fers  to  keep  the  land  as  it  is,  and  to  set  up  the  misrepre- 
sentation in  avoidance,  as  to  part  of  the  price,  we  think  he 
has  not,  in  any  event,  a  right  to  claim  an  abatement  of 
more  than  the  value  of  the  land  not  conveyed." 

The  defendant  asked  several  instructions  on  this  point, 
but  we  think  the  substance  of  them  given  in  the  above 
charge. 

The  Court  also  charged  as  follows:  '^If  it  has  been 
proven  to  your  satisfaction  that  Cbx  owned  the  mill  in 
question  about  two  years;  and  while  he  was  the  owner,  if 
he  put  in  a  new  wheel,  shaft,  and  bolting-cloth,  his  repre- 
aentations  on  those  points  would  be  true,  and  no  subse* 
qaent  rotting  or  destruction  of  the  wheel,  shaft,  or  bolting- 
cloth  would  ipake  him  responsible  to  the  defendant  for 
damages." 

This  charge  is  erroneous,  and  .should  not  have  been 
given.  The  representations  alleged  in  the  plea  were,  that 
the  shaft  and  wheel  were  sound  and  new,  and  it  is  averred 
that  they  were  unsound  and  defective.  If  they  had  been 
put  in  only  two  years,  they  might  have  been  substantially 
new,  but  it  does  not  follow  that  they  were  sound.  Besides, 
it  was  the  peculiar  province  of  the  jury  to  determine 
whether  the  plaintiff's  representations  were  true  or  false. 

The  following  charges  were  given: 

^^  If  Coz  represented  to  Reynolds,  on  the  sale,  that  the 
mill  would  grind  from  fifty  to  seventy  bushels  in  a  day, 
with  the  old  dam,  in  its  then  condition,  in  a  dry  time,  and 
the  mill  would  not  grind  so  much,  Reynolds  would  be  en- 
titled to  damages  for  the  difference  between  the  value  of  a 
mill  which  would  grind  the  quantity  represented,  and  one 
which  would  grind  a  less  quantity;  unless  Reynolds,  before 
the  purchase,  had  examined  the  mill  and  water,  and  had 
an  equal  opportunity  of  forming  an  opinion  as  to  what 
quantity  of  grain  could  be  ground  in  a  day,  in  a  dry 
time." 
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Not.  Tenn, 

1858. 

Bbtxolds 

T. 

Cox. 


^  You  may  give  damages,  under  the  rule  laid  down  in 
the  former  part  of  these  instructions,  for  any  defect  in  the 
grinding  of  the  mill,H)r  you  may  give  damages  for  any  re- 
presentations as  to  the  situation  and  boundaries  of  the 
land;  but  you  cannot  give  damages  both  for  the  land  and 
the  grinding  quality  of  the  mill.  It  is  obvious,  from  the 
evidence,  that  the  grinding  quality  of  the  mill  was  depend- 
ent on  the  quantity  of  water  in  the  old  mill-dam,  and  the 
object  of  constructing  a  dam  below  the  old  one  was,  to 
provide  a  larger  pool  of  water,  so  as  to  provide  the  mill  a 
sufficient  quantity  of  water.  Now,  if  the  defendant  insists 
on  the  ground  represented  by  the  plaintiff  to  belong  to  him, 
to  build  his  dam  on,  the  defendant,  under  no  circumstances, 
would  be  entitled  to  claim  an  abatement  on  the  notes  for 
a  defect  in  the  grinding  quality  of  the  mill  for  a  longer 
time  than  was  reasonably  necessary  to  obtain  a  title  to  the 
land  included  in  the  representations,  and  by  that  means 
supply  the  mill  with  an  adequate  quantity  of  water." 

These  instructions  are  also  wrong.  One  branch  of  the 
defense  set  up,  is  a  misrepresentation  in  reference  to  the 
location  and  boundaries  of  the  land  belonging  to  the  mill 
privilege,  and  another  is  a  misrepresentation  in  reference 
to  the  quantity  of  grain  the  mill  would  grind  in  a  day,  at 
the  lowest  stage  of  water.  The  defendant  was  entilled  to 
avail  himself  of  either  or  both  of  these  branches  of  defense, 
so  far  as  the  facts  would  warrant.  So  far  as  the  pleadings 
show,  they  have  no  necessary  connection  with  each  other. 
Suppose  the  fact  assumed  by  the  Court  to  be  true,  "that 
the  grinding  quality  of  the  mill  was  dependent  on  the 
quantity  of  water  in  the  old  dam,  it  does  not,  therefore, 
follow,  that  when  the  land  in  controversy  should  be  ob- 
tained, and  the  new  dam  built,  the  mill  would  perform 
equal  to  the  representations.  If  an  abatement  is  made  on 
the  notes  for  the  cost  of  procuring  the  land,  the  amount,  if 
anything,  to  be  allowed  for  the  other  misrepresentations, 
should  be  precisely  what  it  would  have  been  had  the  re- 
presentations as  to  the  lines  and  boundaries  of  the  land 
been  correct. 

When  an  abatement  is  made  of  the  cost  of  procuring 
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the  land  in  dispute,  there  is  an  end  of  that  question.    Com-   Not.  Tenn, 
pensation  has  been  made.     The  plaintiff  stands  in  just  the       ^^^' 
position  he  would  have  occupied  had  the  representations    Rbtkoxds 
been  true  in  respect  to  the  land.    Then,  on  the  supposition        ck>x. 
that  those  representations  were  true,  it  was  exclusively  for 
the  jury  to  determine  whether  the  representations  in  re- 
spect to  the  grinding  of  the  mill  were  true  or  false,  and  to 
give  or  withhold  damages  accordingly. 

In  addition  to  the  fact  assumed  by  the  Court,  that  it 
was  "obvious  from  the  evidence  that  the  grinding  quality 
of  the  mill  was  dependent  upon  the  quantity  of  water  in 
the  old  dam,"  the  charge  virtually  assumes  other  facts 
which  (if  involved  in  the  case  at  all,)  should  have  been 
left  to  the  jury,  viz.;  1.  That  if  the  defendant  insisted 
upon  the  land  represented  to  belong  to  the  property,  it  was 
his  duty,  for  some  reason,  to  build  a  new  dam  in  order  to 
make  the  mill  grind  in  a  manner  equal  to  the  representa- 
tion. 2.  That  by  building  the  new  dam,  there  would  be 
an  adequate  supply  of  water,  for  the  purpose  of  grinding 
as  represented.  3.  That  with  such  supply,  the  mill  would 
grind  as  represented. 

If  there  was  no  proof  on  these  points,  they  certainly 
should  not  have  been  assumed,  and  if  there  was  proof,  it 
was  exclusively  for  the  jury  to  determine  whether  or  not 
they  were  made  out. 

That  the  jury  are  the  sole  judges  of  what  facts  are 
proven  to  them  in  a  cause;  and  that  the  Court  ought  not 
to  express  any  opinion  to  them  as  to  the  sufficiency  of  the 
evidence,  or  assume  that  facts  involved  in  the  case  are 
proven;  are  propositions  well  settled. — Hackleman  v.  Moat^ 
4  Blackf.  1&A.—Cmaway  v.  SheltoUy  3  Ind.  R.  334.— £aZ/ 
V.  Cbx,  7  id.  453. 

For  these  reasons,  we  are  of  opinion  that  the  judgment 
ought  to  be  reversed. 

Per  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

N.  H.  Johnson  and  W.  Cfrose^  for  the  appellant  (1). 

O.  P.  ilortan  and  M.  L.  Bundy,  for  the  appellee. 
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Nor.  Tenn,        (1)  Counsel  for  the  appellant  dted  anthoritj  to  the  following  points: 
1858.  The  defendant  asked  the  Coart  to  instnict  the  jury  that,  <'If  Cox  had  stated 

~  to' Reynolds  that  the  water-wheel  was  sound  and  proper  for  the  pnrpose  for 


^  which  It  was  designed,  and  the  defendant,  relying  upon  and  confiding  in  his 

The  North  statements,  made  no  examination  into  the  condition  of  the  wheel,  and  the  wheel 
RiYEB  Bank,  ^^sa,  in  fact,  defbctiTe,  and  the  defect  could  not  he  discovered  without  a  partis 
ular  examination;  then  the  plaintiff  would  he  responsible  for  the  damages  oc> 
casioned  by  the  defect."  This  is  certainly  a  proper  exposition  of  the  law,  and 
the  defendant  should  hare  had  the  benefit  of  it  to  the  jury.  2  Kent's  Comm. 
487 .--3  Black.  Comm.  165.— JBucAo/'  ▼.  Coffdt,  6  Ind.  R.  23.— Pefer  y.  Wrigk, 
id,  183. 

The  true  inquiry  in  the  case,  as  to  the  locality  of  the  land  sold  and  oouTejed, 
should  be,  how  much  less  the  land  received  by  the  defendant  is  worth,  than  it 
would  be,  had  it  agreed  with  the  description  given  by  the  plaintiff,  and  the  £yr 
price  of  procuring  for  the  mill  privileges  what  was  pointed  out  as  belonging  to 
them — if  since  procured  and  paid  for  by  defendant,  whether  by  purchase  or 
otherwise,  he  should  have  a  right  to  rebate  that  amount  from  the  purdiase- 
moncy  unpaid.  Cowger  v.  Gordon,  4  Blackf.  110. — Gordon  v.  Cowffer,  id,  231. 
— Cox  V.  Reynolds,  7  Ind.  R.  257. 


Rose  v.  The  North  River  Bank. 

Suit  upon  a  bond.  Answer,  that  the  bond  was  given  to  secure  &o  unpaid 
purchase-money  of  certain  lands,  and  for  no  other  consideration;  that  at  the 
time  of  the  sale,  the  vendor  represented  that  a  certain  mortgage  of  a  part  of 
the  lands  had  been  paid,  &c.,  but  that  said  mortgage  had  not  been  paid,  &c 
Neither  the  amount  for  which  the  mortgage  was  given,  nor  die  amoont  of 
the  decree  of  foreclosure  was  specified,  but  in  these  respects  the  answer  was 
left  blank;  nor  was  there  anything  in  the  answer  from  wliich  the  amonnls 
could  be  inferred.    Held,  bad  on  demurrer. 

A  paragraph  of  an  answer  pleaded  to  the  whole  cause  of  action,  but  answeriog 
only  a  part  of  it,  is  bad  on  demurrer. 

Wednesday,         APPEAL  from  the  Laporte  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appel- 
lant, on  a  bond. 

.  The  complaint  avers  that,  on  the  23d  of  August^  1850, 
the  defendant  made  his  bond,  payable  to  Charles  Demsan, 
who  was  then  the  president  of  said  bank,  in  the  penalty  of 
12,168  dollars,  88  cents,  conditioned  for  the  payment  of 
6,084  dollars,  44  cents,  payable  in  five  equal  annual  install- 
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ments,  with  interest,  &c.:  that  the  last  installment  of  the   Nov.  Term, 
principal,  amounting  to  1 ,216  dollars,  88  cents,  together       ^^^^' 
with  the  interest  thereon,  from,  &c.,  remains  due  and  un-        Kosu 
paid;  that  the  bank  is  the  owner  of  the  bond,  &c.    Judg-  The  Nokth 
ment  is  demanded  for  the  amount  of  the  installment,  and  ^*'^**    ^^** 
the  interest  thereon,  and  exchange. 
The  defendant  answered — 

1.  By  a  general  denial. 

2.  That  before  the  date  of  the  bond,  viz.,  on  the  1st  of 
January^  1850,  he  purchased  of  Nathaniel  Weed^  then  the 
president  of  said  bank,  certain  real  estate  (described  in  the 
answer),  for  the  sum  of  10,000  dollars;  that  afterwards,  on 
the  20th  of  Aprils  1850,  the  said  Weed  and  wife  executed 
to  him  a  deed  therefor,  but  the  same  was  not  delivered 
until  the  said  23d  of  August^  1850;  that  before  the  date 
of  the  bond  sued  on.  Weed  had  ceased  to  be  the  presi- 
dent of  the  bank,  and  Denison  had  become  such  presi- 
dent; that  on  said  23d  of  August^  1850,  Denison  by  his 
contract  of  that  date,  agreed  to  convey  to  the  defendant 
certain  other  real  estate,  (described  in  the  answer,  on  de- 
mand, and  by  the  contract  agreed  and  admitted,  that  the 
defendant  had  secured  the  purchase-money  thereof,  viz., 
600  dollars,  by  the  bond  now  sued  on;  that  the  deed  for 
the  lands  first  mentioned  was  on  that  day  deliverd  to  him 
by  said  Denison^  and  that  the  bond  sued  on  was  executed 
to  secure  the  then  unpaid  purchase-money  for  the  lands 
described  in  the  deed,  and  for  those  described  in  said  con- 
tract, and  for  no  other  consideration  whatever;  that  the 
defendant  demanded  a  deed  for  the  land  described  in  the 
contract,  to-wit,  on  the  first  day  of  January^  1850,  but  that 
Denison  has  wholly  failed  to  make  the  same;  that  said 
Weed  did,  and  Denison  does,  hold  the  tifle  to  said  lands 
for  the  benefit  of,  and  in  trust  for  the  said  plaintiff,  and  not 
otherwise;  that  they  derive  their  title  through  one  Oeorge 
W.  AUen^  who  purchased  the  same  from  Arthur  Bronson, 
and  on  the  3d  of  Jiilyj  1840,  mortgaged  the  same  to  Bron- 
son;  that  in  October^  1846,  the  mortgage  was  foreclosed  in 
the  Laporte  Circuit  Ck)urt,  and  that  the  decree  of  foreclosure 
is  still  in  full  force  and  unpaid;  that  at  the  time  of  his 
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Nov.  Term,   purchase  of  these  lands,  the  sellers  represented  that  the 

-^^^*      mortgage  was  paid,  and  agreed  to  have  the  same  canceled 

Robs       of  record;  that  the  mortgage  debt  is  not  paid,  nor  is  the 

The  Nobth  mortgage  canceled  of  record;  that  said  mortgage,  even  if 

Bask,  p^^jj^  jg  ^  cloud  upon  his  title,  &c.     The  defendant  asks 

that  said  Denison  and  Bronson  be  made  parties,  and  that 

the  plaintiff,  or  Denison^  be  decreed  to  pay  off  the  mortgage, 

and  cause  the  same  to  be  canceled  of  record,  and  that 

Denison  be  decreed  to  convey  to  the  defendant  the  land 

mentioned  in  the  contract,  and  for  other  relief. 

To  this  paragraph  of  the  answer,  the  plaintiff  demurred 
assigning  for  cause  that  the  same  does  not  state  facts  suffi- 
cient to  constitute  a  defense. 

The  demurrer  was  sustained,  and  the  defendant  ex- 
cepted. 

Denison  was  made  a  defendant  in  the  first  instance,  but 
process  being  returned  not  found  as  to  him,  the  plaintiff 
elected  to  proceed  against  Rose  alone. 

The  cause  was  submitted  to  the  Court  for  trial  on  the 
issue  joined,  and  there  was  a  finding  and  judgment  for  the 
plaintiff,  for  1,384  dollars,  61  cents. 
Two  errors  are  assigned — 

1.  In  sustaining  the  demurrer  to  the  second  paragraph 
of  the  answer;  and, 

2.  That  there  was  no  sufficient  finding  to  authorize  the 
judgment. 

The  amount  for  which  the  mortgage  set  up  in  the  an- 
swer was  given,  is  not  specified,  nor  is  the  amount  of  the 
decree  of  foreclosutre;  but  in  these  respects  the  answer  is 
left  blank.  Nor  is  there  anything  in  the  answer  firom  which 
we  can  infer  the  amount.  It  is  said  by  counsel  for  appel- 
lant, in  his  brief,  that  it  was  agreed  that  the  blanks  might 
be  filled  up  at  any  time,  and  this  statement  seems  to  be  ac- 
quiesced in  by  counsel  for  the  appellee.  But  the  blanks  have 
not  been  filled  up,  and  there  is  nothing  in  the  record  from 
which  we  can  judge  of  the  extent  of  the  mortgage  incum- 
brance. In  this  state  of  the  record,  we  can  only  presume 
that  the  mortgage  was  for  a  nominal  sum. 

This  disposes  of  that  branch  of  the  defense  resting  upon 
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the  alleged  mortgage;  and  the  balance  of  the  answer  is  only  I^ov-  Tenn, 
good  as  to  the  purchase-money  for  the  land  last  purchased,       ^o^' 
viz.,  600  dollars.     The  paragraph  under  consideration  is       Bobb 
pleaded  to  the  whole  complaint,  whereas  it  is  an  answer  to  the  Nobth 
only  a  part  of  it.     It  professes  to  answer  the  whole  cause  ^'''**  Bawk. 
of  action  for  the  last  installment  on  the  bond,  of  1,216 
dollars,  88  cents,  and  the  interest;  but  it  is  only  good  as 
to  600  dollars  and  the  interest.    In  such  case,  the  answer  is 
bad.     Street  v.  Mullin  et  al.j  S  Blackf.  563. — Beagles  v. 
SeJloUy  7  Ind.  R.  496.     This  rule,  we  think,  is  not  at  all 
changed  by  the  code.     Such  an  answer,  certainly,  does  not 
contain  facts  sufficient  to  constitute  a  defense  to  the  ac- 
tion.    This  is  in  accordance  with  the  decisions  in  New 
York.    Van  Santv.  PL,  2d  ed.,  784. 

Several  other  objections  are  made  to  the  paragraph 
under  consideration ;  but  we  deem  it  unnecessary  to  no- 
tice them,  as  the  above  was  sufficient  to  justify  the  ruling 
of  the  Court. 

The  other  error  assigned  is,  in  reference  to  the  finding  of 
the  Court.  The  Court  found  that  there  was  due  from  the 
defendant,  Eosej  to  the  plaintiff,  on  said  land,  the  sum  of 
1,384  doUars,  61  cents.  This  we  regard  as  a  sufficient 
finding.  On  the  supposition  that  the  word  ^4and"  is  not 
a  clerical  error  for  bond,  it  may  be  stricken  out  as  surplus- 
age, and  the  finding  will  still  be  ample. 

We  are  of  opinion  that  the  Court  committed  no  error  in 
it$«  rulings,  and  that  the  judgment  should  be  affirmed. 

Per  Curiam* — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

A.  L.  Osbom,  for  the  appellant. 

X  B.  Nilesy  for  the  bank  (1). 

(1)  Mr.  NiUs  0obmttted  the  following  acgnment: 

This  anstrer  is  defoctiye  in  erorj  particolar. 

1.  As  to  that  part  which  sets  up  the  Broruon  mortgage.  It  is  not  shown 
whether  the  deed  froni  Weed  to  Rom  contained  covenants,  or  was  only  a  qnit- 
cUum.  If  it  contained  covenants  against  incnmbrances,  Roee's  remedy  is  a 
plain  one,  bj  an  action  on  the  covenants,  and  he  could  have  no  right  to  snch 
a  kind  of  eqoitable  relief  as  he  asks  for,  without  alleging  the  insolvency  of  the 
other  party,  or  some  peculiar  circnmstances  to  entitle  him  to  it.  If  the  deed 
was  without  covenant^  he  cannot  now  set  up  a  simultaneous  parol  understand- 
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Not.  Term,    tng  to  yaiy  its  effect.    1  Fan.  on  Cont.  47S  and  note  (z).    The  answer  sttfei 
1858.        that  when  the  defendant  bought  the  lands  said  to  be  corered  hj  die  Bronsm 
'~  mortgage,  "the  sellers  represented  to,  and  told  him  that  the  mortgage  «ss 


paid,  and  agreed  to  have  the  same  canceled  of  record."  Bnt  it  is  not  |ire- 
Thb  North  tended  that  tlie  representation,  if  made,  was  frandnlent,  or  that  the  defcDdant 
BiYBB  Bank,  relied  upon  or  was  deceived  by  it.  So  iar  as  this  daase  alleges  an  agreement 
to  have  the  mortgage  canceled,  even  if  a  'contemporaneous  parol  agieement 
could  be  relied  on,  it  is  shown  to  have  been  without  consideration,  and  conse- 
quently void;  for  in  an  earlier  part  of  the  answer  it  is  said  that  the  bond  sued 
on  was  given  to  secnxe  the  pnrchase-money  of  the  lands  sold  to  the  defendsat, 
"and  for  no  other  or  different  consideradon  or  thing  whatever."  Again,  tbe 
amount  of  the  Branson  mortgage  is  not  specified,  and  it,  together  with  the  600 
dollars,  the  price  of  the  last  tract  sold,  may,  for  aught  the  Court  can  know, 
have  been  less  than  the  last  installment  on  the  bond,  for  which  tlie  sail  vti 
brought.  It  does  not  appear  tiiat  the  defendant  ever  requested  any  of  the  psr- 
ties  to  cause  the  mortgage  or  decree  to  be  canceled,  or  that  a  reaeonable  time 
for  doing  it  has  elapsed.    This,  also,  is  a  fatal  objection. 

S.  That  part  of  the  paragraph  which  sets  np  the  purchase  of  a  tract  of  land 
for  600  dollars,  which  was  included  in  the  bond  for  6,084  dollars,  44  cents,  oo 
which  the  suit -is  brought,  and  the  agreement  of  Deniton  to  convey  that  tiacc 
on  demand,  is  equally  defective.  No  proper  demand  for  the  deed  is  alleged. 
A  party  agreeing  to  convey  land  to  another,  is  not  in  default  until  the  paitjr 
who  is  to  receive  the  conveyance  has  demanded  it,  and  given  the  other  a  its- 
Bonable  time  to  have  it  executed,  except  in  case  of  refusal  on  the  first  demsnd, 
or  of  some  other  circumstance  taking  the  case  out  of  the  common  rule.  Shectt 
V.  Andrewi,  2  Blackf.  274,  and  notes.  It  is  not  even  alleged  that  the  demsnd 
was  made  before  the  commencement  of  the  suit.  The  time  being  stated  under 
a  vidduxly  refers  to  no  definite  time. 

The  answer  does  not  show  on  whom  the  demand  was  made ;  it  simply  states 
that  the  defendant  has  demanded  the  deed.  Where  a  special  demand  is  ncoessajj, 
as  in  this  ca.se,  it  must  be  shown  by  and  to  whom  it  was  made,  and  the  time  of 
making  it,  in  order  that  the  Court  may  judge  whether  the  request  was  suffi- 
cient. 1  Chit.  PL.  11th  Am.  from  7th  Lond.  ed.,  331,  and  aathmties  tfaeie 
cited.-^  id.  1154. 

Even  if  this  answer  were  good  otherwise,  it  is  bad  as  applying  only  to  apart 
of  the  cause  of  action,  while  it  is  pleaded  in  bar  of  the  whole.  In  die  best  pos- 
sible view  of  the  case  for  the  appellant,  the  answer  could  only  be  held  good  as 
to  the  600  dollars,  which  is  the  only  sum  specifically  mentioned,  leaving  a  still 
larger  amount  in  effect  undefended.  This  paragraph  of  the  answer,  therefore, 
most  plainly,  not  being  good  in  bar  of  the  whole  of  the  plaindfTs  claim,  can- 
not be  set  up  in  bar  of  the  action;  and  if  not  a  good  bar  of  the  whole  cause  of 
action,  it  is,  as  pleaded,  good  for  nothing.  Beagles  v.  Seficn,  7  Ind.  R.  496.— 
Voorhies'  Code,  159. 
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Not.  Term, 

The  E/AN6Y1LLE,  Indianapolis,  and  Cleveland  Straight       ^^^' 

Line  Railroad  Company  v.  Meeds.  The  Byavs- 

YIIiLB,  &C.»  11    278 

BaiIAO'd  Go.     141    34i| 

The  tenns  of  a  written  instnunent  muBl  be  uidentood  in  their  plain,  ordinary  Mbxds  ri  577> 
popolar  sense,  unless  they  haye,  generally,  in  respect  to  the  snbject-matter, 
acqnired  a  pecnliar  sense,  distinct  from  the  popnlar  sense;  or  unless  the 
context  shows  that  in  the  particular  instance,  in  order  to  effectoate  the  im- 
mediate intention  of  the  parties,  iStnej  most  be  understood  in  some  other  and 
peculiar  sense. 

APPEAL  from  the  Davies  Circuit  Court.  J^*!?^' 

Davison,  J. — The  railroad  company  sued  Meeds  upon  a 
note  in  writing,  in  this  form : 

^  We,  the  undersigned,  residents  of  Davies  county,  Jbh 
diana,  subscribe  to  the  capital  stock  of  the  EvansvUley  In* 
dianapolis^  and  Cleveland  Straight  Line  Railroad  Company^ 
the  number  of  shares,  of  50  dollars  each,  attached  to  our 
names,  severally,  payable  in  cash  or  in  lands,  as  below  de- 
acribed,  under  the  by-laws  of  the  company  and  the  laws  of 
the  state  of  Indiana;  providing  said  road  is  permanently 
located  two  miles  east  of  the  court-house  in  WdshingUMk 
April  29, 1864.'* 

To  this  note,  the  defendant  subscribed  his  name,  and 
opposite  thereto  annexed  ^'four  shares,  200  dollars." 

It  is  averred  that  the  company's  board  of  directors,  at 
their  session  on  the  12th  of  May^  1854,  by  resolve,  required 
10  per  cent,  of  all  cash  subscriptions  to  the  capital  stock 
of  said  company,  to  be  paid  each  ninety  days  thereafter, 
of  which  the  defendant  had  due  notice ;  that  the  plaintifis 
have  complied  with  all  the  conditions  of  the  subscription 
on  their  part  to  be  performed;  and  that  the  subscription 
remains  due  and  unpaid,  &c 

Defendant's  answer  contains  four  paragraphs.  As  the 
third,  and  the  plaintifis'  reply  thereto,  raise  the  only  ques- 
tion to  be  settled  in  the  case,  the  other  paragraphs  and  re- 
plies will  not  be  further  noticed. 

The  third  paragraph  alleges  ^'that,  at  the  time  of  sub- 
scribing the  stock,  &C.,  it  was  agreed,  and  made  a  part  of 
the  subscription,  that  said  railroad  should  be  permanently 
Vol.  XL— 18 
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Kor.  Term,   located  two  miles  east  of  the  court-honse  in  the  town  of 

^Q^*       Washington^  meaning  Washingtonj  in  Dames  county,  hh 

Thb  Btavs-  dianti!^     And  defendant  avers  that  the  railroad  is  located 

RuiAo'ii  Co.  permanently  three  miles  east  of  said  court-house — where- 

nJ^^      fore,  he  says  that  the  consideration  of  the  subscription  has 

failed,  &c. 

To  this,  the  plaintiffs  replied,  '^  That  the  subscription  was 
made  upon  the  condition  that  the  railroad  should  be  per- 
manently located  two  miles  east  of  the  court-house  in  the 
town  of  Washington^  meaning  not  less  than  two  miles  east 
of  said  court-house.  And  the  plaintiffs  say  that  in  fekct 
the  railroad  is  permanently  located  at  a  distance  not  less 
than  two  miles  east  of  the  court-house  in  said  town,  agree* 
ably  to  the  true  intent  and  meaning  of  the  subscription 
and  its  condition ;  and  that  at  the  time  tiie  defendant  sub* 
scribed,  the  company  had  in  contemplation  the  permanent 
location  of  the  road  upon  several  lines— -one,  among  others, 
through  the  town  of  Washington — and  the  defendant  being 
anxious  and  desirous  that  said  road  should  not  be  located 
permanentiy  through  said  town,  but  should  be  permanently 
located  at  least  two  miles  east  of  said  court-house,  exe- 
cuted the  subscription  with  the  condition,"  &c 

Demurrer  to  the  reply  sustained;  and  the  plaintiflb,  re- 
fusing to  amend  the  same,  final  judgment  was  given  for 
the  defendant. 

The  solution  of  the  inquiry  presented  by  the  record,  de- 
pends upon  the  construction  to  be  given  to  the  words 
"two  miles  east  of  the  court-house.'* 

It  has  been  said  that  "the  terms  of  every  written  instru- 
ment are  to  be  understood  in  their  plain,  ordinary,  and 
popular  sense,  unless  they  have,  generally,  in  respect  to 
the  subject-matter,  as,  by  the  known  usages  of  trade,  im- 
the  like,  acquired  a  peculiar  sense,  distinct  from  the  popu- 
lar sense  of  the  same  words;  or  unless  the  context  evi- 
dently points  out  that,  in  the  particular  instance,  and  in 
order  to  effectuate  the  immediate  intention  of  the  parties, 
tiiey  must  be  understood  in  some  other  and  peculiar  sense.^ 
1  Greenl.  Ev.  §  278.— 1  Phil.  Ev.  p.  419. 

This,  as  a  rule  of  construction,  seems  to  be  ccnrect: 
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and  when  applied  to  the  words  in  question,  at  once  shows   Nov.  Tern, 
that  they  themselves,  in  their  ordinary  and  popular  import,       ^^^* 
plainly  indicate  an  intent  that  the  road  should  be  perma-     Pickxhs 
nently  located  just  two  miles  east  of  the  court-house.     Besxix. 
They  express  an  engagement  which,  for  aught  that  ap- 
pears, the  plaintiffs  could  have  fulfilled  in  accordance  with 
a  strict  interpretation  of  the  terms  used.     Hence,  we  are 
not  inclined  to  allow  the  construction  set  up  in  the  reply. 
The  subscription  is  not  ambiguous ;  and  the  rule  is  weU 
settled  that  a  written  contract  containing  no  ambiguity, 
cannot  be  explained  by  parol  evidence.    5  Blackf.  296. 

But  suppose  the  case  rested  upon  the  assumption  that 
the  terms  used  in  the  contract  involve  a  doubt  as  to  their 
trae  interpretation ;  still  the  reply  would  be  defective,  be« 
cause  it  points  to  no  fact  or  circumstance  calculated,  in 
any  degree,  to  explain  the  intent  of  the  parties.  It  simply 
avers  that  the  defendant  was  anxious  and  desirous  that 
the  road  should  be  permanently  located  at  least  two  miles 
east  of  the  court-house.  But  such  desire  may  or  may  not 
be  consistent  with  the  intent  of  the  instrument.  1  GreenL 
^282et  seq. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

O.  jE£  Smithy  for  the  appellants. 

R,  A.  CkmenUy  for  the  appellee. 


Pickens  t;.  Bozell. 

Wbone,  in  an  aetion  upon  a  writlen  agreement,  the  promifles  in  which  were 
mntoal,  the  complaint  failed  to  allege  the  peiformaoce  of  certain  stipnla- 
tiotts  which  the  plaintiff  agreed  to  perform ;  and  rach  stipnlationfl  const!- 
tnted  onlj  a  part  of  the  consideration  of  the  defendant's  contract;  and  the 
defendant  had  aetnally  reoelTed  a  partial  benefit  fiom  the  consideration  of 
the  engagement  on  his  part : — Edd,  on  demnrrer,  that  Ihe  action  might  he 
maintained,  without  alleging  performance;  that  the  stipulations  of  the  par- 
ties should  be  construed  independently;  and  that  the  plaintiff's  fidlnre  to 
perform  might  be  compensated  in  damages. 
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Not.  Term,    Under  the  code,  the  defendant  might,  in  such  case,  set  up,  bj  way  of  comOO' 
1858.  daim,  the  plaintiff's  fiulare  to  perfonn,  in  redaction  of  damages. 

But  where  the  mntnal  promises  go  to  the  whole  consideration  on  both  sides, 
performance  most  be  averred. 


Pickens 

T. 
BOZBLL. 


Wednetday, 
Decembers. 


APPEAL  from  the  Bartholomew  Court  of  Common 
Pleas. 

Davison,  J. — BozeU  brought  this  action  against  Pickens^ 
upon  a  written  agreement,  which  beaxs  date  October  6, 
1854,  and  is  as  foUows: 

^'  This  agreement  made,  &c.,  between  Joseph  BozeU  and 
Henry  Pickens^  witnesseth :  That  BozeU  has  leased,  and 
by  these  presents  doth  lease,  to  said  Pickens^  for  the  term 
of  two  years  from  the  first  of  March,  1865,  twenty-five 
acres  of  upland,  and  forty  acres  of  bottom  land,  described, 
&c. ;  and  is  to  furnish  house  and  garden,  pasture  for  one 
cow,  and  fire-wood  ofi"  the  place;  and  is  to  put  the  farm  in 
good  repair.  Pickens  is  to  farm  the  land  as  follows :  The 
upland  is  to  be  put  in  oats,  and  he  is  to  pay  BozeU  one- 
third  of  the  same  in  the  shock.  The  bottom  land,  he,  Pid> 
ens,  is  to  farm  in  com,  and  pay  BozeU  twenty-two  and  one- 
half  bushels  of  com  per  acre,  to  be  delivered  on  the  prem- 
ises. Pickens  is  to  have  all  the  pasture  of  the  com  ground, 
and  two-thirds  of  the  pasture  of  the  oats  ground,"  &c. 

In  the  complaint,  it  is  averred  that  the  defendant  failed 
to  deliver  to  the  plaintiff,  on  the  premises  or  elsewhere, 
any  of  said  rent  corn  for  the  year  1856,  except  six  hundred 
and  twenty  bushels — ^leaving  unpaid  and  undelivered  two 
hundred  and  eighty  bushels,  which  was,  at  the  time  the 
same  should  have  been  delivered  on  the  premises,  worth 
forty  cents  per  bushel — ^wherefore,  &c. 

Defendant  demurred  to  the  complaint,  but  his  demurrer 
was  overruled,  and  thereupon  he  answered  by  a  general 
denial,  and  also  by  way  of  counterclaim.  He  alleged  in 
his  answer — 

1.  That  the  plaintifi*  failed  to  furnish  pasture  for  one 
cow,  as  stipulated  in  the  agreement,  and  that  the  same  is 
worth  one  dollar  per  month,  making,  from  the  time  the 
contract  took  effect  to  the  end  of  said  term,  twenty-tv(^o 
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and  one-third  months,  the  aggregate  amount  of  22  dollars,  ^ot.  Tenn, 
33  and  one-third  cents*  1868. 


2.  That  the  plaintiff  refused  to  permit  the  defendant  to  Pxokbhs 
farm,  for  the  year  1856,  twenty-three  acres  of  the  upland  Bozbll. 
described  in  the  complaint,  but  took  possession  thereof, 

and,  without  the  assent  of  the  defendant,  rented  the  same      ^^ 
for  that  year  to  another  person;  and  the  defendant  avers      ^V 
that  the  profits  arising  from  the  twenty-three  acres  for  said      ^ 
year  would  have  been  worth  to  him,  including  two-thirds 
of  the  pasture  thereof,  after  deducting  rent,  and  all  ex- 
penses, 126  dollars,  50  cents. 

3.  That  in  the  agreement,  the  bottom  land  is  represented 
as  containing  forty  acres,  and  that,  for  the  year  1856,  the 
defendant  paid  to  the  plaintiff  eight  hundred  and  eighty- 
two  bushels  of  corn,  as  the  )rent  of  said  bottom  land  for 
that  year;  and  that  afterwards,  upon  proper  admeasure- 
ment, the  same  was  found  to  ibe  thirty-six  acres  only, 
showing  an  amount  overpaid  for  that  year  of  eighty-two 
bushels,  which,  at  the  time  of  delivery,  was  worth  20  dol- 
lars, 50  cents. 

Plaintiff  demuired  to  each  paragraph  of  the  counter- 
claim. To  the  first,  his  demurrer  was  sustained;  but  to 
the  second  and  third,  it  was  overruled. 

There  was  a  reply  in  denial  of  the  two  last  paragraphs. 

Verdict  in  favor  of  the  plaintiff  for  10  dollars,  58  cents, 
upon  which  the  Court  rendered  judgment,  &c. 

The  only  point  made  in  the  argument  of  the  cause  re- 
lates to  the  action  of  the  Court  in  overruling  the  demurrer 
to  the  complaint.  That  pleading  is  said  to  be  defective 
because  it  fails  to  allege  the  performance  of  certain  stipula- 
tions which  the  plaintiff  agreed  he  would  perform,  namely, 
that  he  would  <^  furnish  the  defendant  a  house  and  garden, 
and  pasture  for  one  cow,  and  put  the  farm  in  good  repair.'' 
This  construction  does  not  seem  to  be  correct.  In  the 
agreement  before  us,  the  promises  are  evidently  mutuaL 
Those  of  which  the  plaintiff  has  failed  to  allege  perform- 
ance, constitute  only  a  part  of  the  consideration  of  the 
defendant's  contract;  and  where,  in  such  case,  he  has  ac- 
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Not.  Teim,  tuaUy  received  a  partial  beneiSLt  from  the  consideration  of 
1858,  ^  ^jjg  engagement  on  his  part,  and  the  plaintiipB  failure  to 
LiNBBBT  perform  may  be  compensated  in  damages,  the  stipulations 
of  the  parties  will  be  construed  independently;  and  the 
result  is,  that  an  action  for  a  breach  may  be  maintained 
against  the  defendant  without  alleging  performance.  1 
Chit  PL  323,  a.— Portage  v.  Cbfe,  1  Saund-  320,  b.—Ben- 
net  V.  The  Executors  of  Piaiey^  7  Johns.  249. — TompUns 
V.  Elliott^  5  Wend.  496. —  Obermeyer  v.  Nichols^  6  Bin.  159. 
— Bream  v.  Marshy  4  Leigh,  21. —  Gourdin  v.  Davis^  2  Me- 
Cord,  514.  And  this  doctrine  is  plainly  consistent  with 
the  new  rules  of  pleading ;  because,  under  them,  the  de- 
fendant may,  in  every  such  case,  set  up  in  his  defense,  by 
way  of  counterclaim,  the  plaintiff's  failure  to  perform,  in 
reduction  of  damages.  2  R.  S.  p.  41,  §  59.  True,  where 
the  mutual  promises  go  to  the  whole  consideration  on  both 
sides,  performance  must  be  averred;  but  in  the  case  at 
bar,  the  main  consideration  of  the  defendant's  stipulation 
to  pay  rent,  was  not  the  furnishing  of  the  house,  &c^  bat 
the  use  and  occupation  of  the  leased  premises  for  a  stated 
term.  The  record,  in  this  instance,  sufficiently  shows  that 
he  took  possession,  and  occupied  under  the  lease;  hence, 
it  would  be  unequal  and  unjust  to  hold  that  the  plaintiff 
cannot  sue  for  the  rent  without  alleging  performance. 
Bryan  v.  Fisher,  3  Blackf.  316. 

Per  Owriaw.— The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

R.  Hill,  for  the  appellant. 


LiNDSET  V.  Conner  and  Others. 


WedneBdav, 
December  6. 


APPEAL  from  the  Hamilton  Court  of  Common  Pleas. 
Per  Curiam. — This  was  a  suit  on  a  promissory  note. 
Finding  and  judgment  for  the  plaintiff. 
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The  errors  oomplained  of  are —                                           ^o^-  Term, 
1.  That  the  demuner  should  have  been  sostaixied  to  the 1858* 


complaint.  Adaju 

The  record  does  not  show  that  any  was  filed*  Hbxwhbx- 

2»  Error  in  the  amount  of  the  judgment. 

The  evidence  is  not  in  the  record;  and  the  judgment 
appears  to  be  for  the  amount  of  the  note  declared  on,  and 
interest 

3.  In  overruling  the  motion  for  a  new  trial. 

There  was  no  exception  to  the  ruling  of  the  Court  on 
the  motion. 

The  judgment  is  afiirmed,  with  10  per  cent,  damages 
and  costs. 

D.  Moss,  for  the  appellant. 

K  S.  Sione  and  J.  D.  Conner ^  for  the  appellees. 


.  ♦•  » » 


Adams  and  Others  v.  Heinsheimer  and  Another. 

APPEAL  from  the  Lagrange  Court  of  Common  Pleas.  Jjfjjf**^' 

Per  Ckcriam^— The  judgment  in  this  case  is  affirmed  for 
the  reasons  given  in  Adams  v.  Weybrighty  at  the  {wesent 
term— the  question  arising  in  the  record  of  each  case  being 
similar  (1). 

The  judgment  is  affirmed,  with  10  per  cent  damages 
and  costs. 

J.  M.  Flaggj  for  the  appellants. 

A»  EUisoHj  for  the  appellees. 

(1)  Pott,  aoo. 
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*^^^*      Johnson  and  Another  v.  The  Crawfordsville,  Fbank- 

JOBHtOK  FORT,  KOKOMO,  AND  FoRT  WaYNE  RaILROAD  CJoMPANT. 

T. 

ThbCkaw- 

roBDSYiLUi    -\y7iere  a  pazvgraph  of  tn  answer  contaioB^  in  addition  to  the  general  doiial, 

allegations  constitating  separate  grounds  of  defense,  they  may  be  stricken 
out  on  motion. 

Duplicity,  by  our  statute,  is  not  a  ground  of  demurrer;  but  it  is  a  Tiolaticn 
both  of  the  rules  of  pleading  at  common  law,  and  of  the  third  sabdivisMm  of 
S  56,  2  R.  S.  p.  39. 

Where  the  articles  under  which  a  railroad  company  organized,  proTided  that 
subscribers  of  stock  should  hare  the  priTilege  of  taking  jobs  of  grading  dte 
road,  iunushing  ties,  &c.,  at  the  estimate  of  the  engineer,  and  lettiiigs  fA 
such  work  were  publicly  advertised  to  take  place  on  a  certain  day,  and  the 
subscribers  did  not  before  or  on  that  day,  offer  to  take  jobs,  &c.;  held,  thai 
they  could  not  afterwards  claim  tiie  right  to  do  so. 

Parol  eyidence  is  admissible  to  show  the  date  of  the  filing  of  the  articles  of  as- 
sociation of  a  railroad  company  organized  under  the  general  statute  of  1852, 
in  the  office  of  the  secretary  of  state. 

The  filing  is  no  part  of  such  articles.  It  is  a  fact  separate  from  and  independ- 
ent of  them.  It  Ib  a  fact  separate  from  the  indorsement  of  the  fact  of  filing. 
The  indorsement  is  not  the  filing;  it  can  be  no  more  than  prima  Jade  eri- 
dence  of  the  time  of  the  filing. 

The  filing  of  a  paper,  as  between  the  party  and  the  officer,  is  the  delirery  of  it 
to  the  officer,  at  his  office,  to  be  by  him  kept  as  a  pi^per  on  file;  and  such 
delireiy  may  be  proyen  by  evidence  other  than  the  indorsement  of  the  of- 
ficer. 

Illegality  in  the  election  of  the  directera  of  a  raikoad  company,  is  no  defense 
to  an  action  upon  a  subscription  of  stock. 

Where,  by  the  terms  of  subscription,  the  stock  of  a  railroad  company  was 
payable  at  such  times  and  in  such  sums  as  the  board  of  directors  sbouM, 
from  time  to  time,  require,  but  no  assessment  was  to  exceed  10  per  cent 
on  the  subscription,  and  assessments  were  not  to  be  laid  oftener  than  onoeia 
sixty  days : — Hdd,  that  no  personal  demand  of  payment  of  instaUments  was 
necessary  before  suit;  and  that  it  was  no  objection  that  the  assessments  i^)on 
difitsrent  subscribers  were  not  uniform  in  amount,  so  that  they  did  not  ex- 
ceed 10  per  cent. 

A  representation  varying  from  the  terms  of  a  written  contract,  is  no  defense  to 
a  suit  upon  that  contract. 

A  representation  made  to  induce  a  subscription  of  stock  to  a  corporation,  to 
the  effect  that  another  corporation  would  do  a  certain  act,  involvea  the  ques- 
tion of  the  power  of  that  other  corporation,  under  its  charter,  te  do  that  act, 
and  is,  therefore,  no  defense  to  a  suit  on  the  subscription,  if  such  corporation 
%  had  not  such  power. 

Wednetda^,         APPEAL  from  the  Boofie  Circuit  Court. 

Perkins,  J. — This  was  an  action  by  the  OrawfordsvUIe^ 
Frcmkfort^  KokamOj  and  Fort  Wayne  BaUroad  Compcmif 
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against  Elisha  and  EHjak  Johnson^  upon  a  subscription  of  ^o^-  l*w™> 
stock,  made  by  them  to  the  articles  under  which  the  com-       ^^^' 

pany  organized.  Johksof 

The  company  was  organized  under  the  general  railroad  Ths  Craw- 

**^*  Bailro'd  Co. 

By  the  terms  of  subscription,  the  stock'was  payable  to 

said  company  at  such  times,  and  in  such  sums,  as  the 
board  of  directors  should,  from  lime  to  lime,  require;  no 
assessment,  however,  to  exceed  10  per  cent  on  the  sub- 
scription, and  assessments  not  to  be  laid  oftener  than  once 
in  sixty  days. 

The  third  in  number  of  the  articles  of  organization  reads 
as  follows: 

^'The  south-western  terminus  of  said  road  shall  be  at 
CratcfordsvUlej  Montgomery  county,  in  the  state  of  IndU 
ana;  thence  said  road  is  to  run  in  a  north-easterly  direc* 
tion,  on  a  line,  or  as  near  as  is  practicable  and  expedient, 
by  way  of  Frankfort  and  Kokomo,  India/nOy  to  Fort  Wayne, 
in  Allen  county,  in  the  said  state  of  Indiana,  and  through 
the  counties,  in  said  state,  of  Montgomeryj  Clinton,  Howard, 
Miaini,  Wabash,  Huntington,  Allen,  and,  probably,  Boone 
and  Grant.^^ 

The  sixth  article  is  as  follows: 

^^  In  the  appUcation  of  the  capital  stock  of  said  corpora- 
tion  to  the  construction  of  said  road,  no  part  of  said  capi- 
tal shall  be  applied  without  the  county  in  which  the  same 
is  subscribed,  without  leaving  enough  of  said  capital  to 
constract  the  bed  of  said  road  within  the  territory  of  said 
county.  And  aU  stock  subscribed  out  of  the  counties 
through  which  the  road  runs,  shall  be  applied  in  the  dis- 
cretion of  the  board  of  directors." 

^  Art.  7.  All  persons  who  have  subscribed  or  may  sub- 
scribe stock,  shall  have  the  privilege  of  taking  a  job  of 
grading,  or  furnishing  ties,  &c.,  at  the  estimate  of  the  en- 
gineer, and  within  the  time  prescribed.  But  in  all  cases  ^ 
where  such  work  done  shall  amount  to  more  than  the  sub- 
scription made,  it  shall  be  paid  for  in  additional  stock." 

The  articles  provide  that  the  name  of  the  corporation 
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Not.  Term,  shall  be  The  Cr<mfardsmUe^  Fratdfortj  Eokomo^  ami  Fart 
^^Q'      Wayne  Railroad  Company* 

JoBoraov         The  defendants  answered  in  nine  paragraphs- 
Tin  Ckiw-       !•  The  general  deniaL    Issue. 

BuSI!?i^.      2'  ^'  *°^  ^-   '^^'^^  **  ^^  represented  to  them  when  they 
subscribed,  that  the  company  was  able  to  constract  the 

work  proposed;  that  the  EvansviUe  and  OrawfordsviUe 

company  would  furnish  the  iroui  or  lend  its  credit  to  aid 

in  obtaining  it 

3  and  4.     That  it  was  represented  to  them  that  Eokomo 

would  be  made  a  point,  &c. 

7.  That  they  were  denied  an  opportunity  to  work  out 
their  subscriptions. 

8.  Directors  not  legally  elected. 

9.  That  the  assessments  upon  the  stockholders  ixrere 
not  equal,  some  being  three,  and  others  ten  per  cent. 

Reply  in  denial  to  the  seventh  paragraph. 

A  demurrer  was  sustained  to  all  the  paragraphs  bat  the 
first  and  seventh.  Trial  upon  these;  verdict  and  judgment 
for  the  plaintiffs. 

By  a  bill  of  exceptions  it  appears  that  the  first  parag^raph 
of  the  answer,  as  originally  pleaded,  contained,  in  addition 
to  the  general  denial,  the  following  averments: 

1.  That  the  defendants  did  not  make  the  subscription 
sued  on. 

2.  That  50,000  dollars  of  stock  was  not  subscribed  to 
the  plaintifis  before  the  election  of  directors;  but  that  all 
the  stock  subscribed  was  intended  for  a  different  company, 
to-wit,  &C. 

3.  That  payment  of  the  installments  sued  for  had  never 
been  demanded,  &c. 

4.  That  directors  of  the  compcmy  were  never  legally 
elected. 

5.  That  no  assessments  were  ever  made,  or  notice  of 
them  given. 

6.  That  the  defendants  never  had  an  opportunity  to 
work  out  their  stock. 

The  Court,  on  motion,  struck  out  aU  of  the  paragraph 
except  the  general  deniaL 
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The  six  allegations  stricken  out  were  all  embraced  by  Nov.  Tenn, 
the  general  denial,  or  they  were  not.     If  they  were,  no       ^^0^* 
harm  was  done  by  striking  them  out.    If  they  were  not,     Jonsov 
bat  constituted  separate  grounds  of  defense,  then  they  thb  Cxaw- 
were  rightly  stricken  out,  because  the  paragraph,  while  bTiuiIJd'S. 
containing  them,  violated  the  thiid  subdivision  of  §  56, 
2  R.  8.  p.  39,  which  provides  that,  <<  The  defendant  may 
set  forth  in  his  answer  as  many  grounds  of  defense,  &c.,  as 
he  shall  have.    Each  shall  be  distinctly  stated  in  a  separate 
paragraph,  and  numbered,  and  clearly  refer  to  the  cause  of 
action  intended  to  be  answered." 

Duplicity,  by  our  statute,  is  not  a  ground  of  demurrer, 
and  yet  it  is  a  violation  both  of  the  rules  of  pleading  at 
common  law  and  the  provision  quoted  from  our  code  of 
practice.     The  defect  is  properly  reached  by  motion. 

Upon  the  trial,  the  Court  instructed  the  jury  that  if  let- 
tings  of  the  work  were  publicly  advertised  to  take  place  on 
a  certain  day,  and  the  defendants  did  not,  before  or  on  that 
day,  ofier  to  take  jobs  at  the  estimate  of  the  engineer,  pur- 
suant to  the  articles  of  association  and  the  terms  of  their 
subscription,  they  could  not  claim  it  as  a  right,  afterwards. 

A  reference  to  the  articles  above  copied  will  at  once 
show  the  correctness  of  this  instruction. 

A  copy  of  the  articles  of  association,  certified  according 
to  law,  from  the  office  of  the  secretary  of  state,  were  given 
in  evidence;  but  the  certificate  did  not  state  the  date  at 
which  the  original  articles  were  filed ;  and  the  Court  per- 
mitted parol  proof  of  the  date  at  which  the  articles  were 
forwarded  to  the  secretary  of  state. 

Section  2, 1  R.  S.  p.  410,  provides  that  articles  of  asso* 
ciation,  formed  under  the  general  railroad  law,  shall  be 
filed  in  the  office  of  the  secretary  of  state;  that  the  sub- 
scribers to  them  shall,  thereupon,  become  a  corporation, 
&C.;  and  that  a  copy  of  the  articles  thus  filed,  certified  by 
the  secretary  of  state,  or  his  deputy,  shall  ^be  presumptive 
evidence  of  the  incorporation  of  the  company,  and  of  the 
facts  stated  therein.'' 

It  appears  by  this  statutory  provision  that  the  certified 
copy  of  the  articles  was  legal  evidence.     The  filing  is  no 
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Not.  Tefm,    part  of  the  articles.     It  is  a  fact  separate  from  and  inde- 

^^^'       pendent  of  them.     It  is  a  fact,  also,  separate  from  the  in- 

JomrBOH     dorsement  of  the  fact  of  filing.     The  indorsement  is  not 

Thx  Ciuw-  the  fillip;  it  may  be  prima  facie  evidence  of  the  time  of  fil- 
^SjlS^'i^Co.  ^°8'  ^^^  ^^  more.  The  officer  may  not  have  noted  the  fil- 
ing when  it  occnrred.  The  filing  of  a  paper,  as  between 
the  party  and  the  officer,  is  the  delivery  of  it  to  the  officei, 
at  his  office,  to  be  by  him  kept  as  a  paper  on  file.  Engk* 
man  v.  2%e  State^  2  Ind.  R.  91.  Such  delivery  may  be 
proved  by  evidence  other  than  the  indorsement  of  the  offi- 
cer. That  given  in  this  case  tended  to  show — ^was  a  step 
towards  proof  of — ^such  delivery. 

Illegality  in  the  election,  of  directors  cannot  be  pleaded 
as  a  defense  to  an  action  npon  a  subscription  of  stoA. 
Jeffersonville  Association  v.  Fisher^  7  Ind.  R.  699,  The 
fact  that  50,000  dollars  of  stock — ^the  amount  required  by 
law  to  authorize  the  corporation  to  act — had  not  been  sub* 
scribed,  might  have  been  pleaded  and  proved,  as  showing 
a  failure  to  fulfill  a  condition  precedent;  but  that  fact  was 
not  put  in  issue  by  the  pleadings.  BrookvUk^  Spc^  Co* 
V.  McCaHy,  8  Ind.  R.  392. 

Under  the  terms  of  subscription  in  this  case,  no  personal 
demand  of  payment  of  installments  was  necessary  before 
suit.  Fisher  v.  The  Evansville,  SfC-t  CoJ^  7  Ind.  R.  407.— 
The  New  Albany ^  Sfc,  Co.  v.  McCortnick^  10  id.  499. 

It  was  no  objection  that  the  assessments  were  not  of 
uniform  amounts,  so  that  no  one  exceeded  10  per  cent 
The  articles  left  this  matter  to  the  discretion  of  the  direc- 
tors, and  evidently  contemplated  local  assessments — that 
is,  upon  the  stockholders  in  counties  where  the  company 
might  be  prosecuting  the  work. 

The  difficult  question  in  the  case  arises  upon  the  pais- 
graphs  of  the  answer  setting  up  representations  upon 
which  the  stock  is  alleged  to  have  been  subscribed,  and 
which  were  false;  though  as  to  these,  the  part  going  to  in- 
duce the  belief  that  Kokomo  was  to  be  a  point,  may  be 
shortly  disposed  of,  for  the  reason  that  they  went  to  vary 
the  terms  of  the  written  agreement  upon  which  the  stock 
was  subscribed — ^that  agreement  leaving  it  to  the  discre- 
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lion  of  the  directors,  tip  to  the  time  of  the  actual  location  Nw«  Term, 
of  the  road,  whether  Kokomo  should  be  made  a  point  or       ^°^^^ 
not.    So  that,  had  it  been  the  intention,  when  the  sub-     Johhsoh 
scription  was  made,  to  locate  the  road  through  Kokomo^  Thb  Craw- 
still,  the  subscribers  most  have  seen,  from  the  articles,  that  iJJi^JJi''^, 
it  remained  in  the  power  and  discretion  of  the  directors  to 
change  that  intention  when  the  location  of  the  road  should 
be  made.    They  could  not,  therefore,  as  prudent  men,  have 
relied  on  the  representations  made.     The  representations 
did  not  constitute  a  part  of  the  contract  of  subscription, 
for  that  was  in  writing,  and  it  does  not  correspond  with 
the  representations.    It  is  not  made  a  condition  of  the 
subscription,  that  the  road  should  be  located  through 
Kokomo* 

As  to  the  part  of  the  representations  touching  the  aid  of 
Hie  Evansville  and  CrawfordsviUe  Railroad  Company^  we 
think  it  is  a  sufficient  answer  to  say  that  they  could  not 
have  been  relied  on  by  a  reasonably  prudent  man,  for  the 
reason  that  they  involved  the  question  of  the  corpomte 
power  of  that  company.  That  company  was  organized  to 
construct  a  railroad  on  a  different  line  from  that  which  the 
plaintiffs  below,  in  this  case,  had  selected,  and  it  could  not, 
under  its  then  charter,  divert  its  funds  from  that  object  to 
the  construction  of  a  line  of  railroad  not  embraced  in  its 
charter.  Fisher  v.  The  Evansville,  4*^.,  Cb.,  supra. — Smead 
v.  ne  Bellefoniainej  Sfc,  Co.,  at  this  term  (1).  This  fact, 
the  subscribers  to  the  Evansville,  SfC,  Company  were  bound 
to  know,  or  to  have  ascertained.  See  Redf.  on  Railw. 
100. 

We  do  not  mean  to  decide  that,  under  any  circum- 
stances, the  power  of  an  agent,  appointed  merely  to  ob- 
tain subscriptions  of  stock,  would  extend  to  the  making  of 
such  representations  as  those  alleged  in  this  case;  nor  that, 
aside  from  the  question  of  corporate  power  involved,  those 
made  would  be  held  material. 

In  examining  the  questions  here  decided,  we  have  not 
been  aided  by  a  brief  from  the  counsel  on  either  side,  and 
had  we  been  certain  that  none  had  been  filed,  we  should 
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Not.  Tafin,   have  dismissed  the  appeal,  or  aflirmed  the  judgment  below 
^^^*      without  an  opinion. 

MiLDDox         Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent 
MiLLu.     damages  aiid  costs. 

L.  BarbouTy  A.  O.  Porter ^  C.  D.  Murray ^  A,  J.  Boone^ 
and  H.  Shawnan^  for  the  appellants. 


(1)  AnU,  104. 


•  »•  * 


M ADDOX   V.    MiLLEIL 


Wednesday, 
December  i. 


APPEAL  from  the  Jay  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  by  MxUer  against  Maddaz 
and  one  LockeU^  alleging  that  they  executed  their  note  by 
the  name  and  description  of  Edmund  LockeUy  and  also  a 
paragraph  upon  an  account. 

There  was  a  default  as  to  LocketL  Maddoz  answered, 
denying,  &c.  The  denial,  as  to  the  execution  of  the  note, 
was  sworn  to. 

On  the  trial,  the  plaintiff  offered  Lockett  as  a  witnessL 
His  introduction  was  objected  to,  and  is  now  assigned  as 
error. 

We  think  he  was  a  competent  witness.  2  R.  S.  p.  96.— 
Kincaid  v.  Purcell,  1  Ind.  R.  324. 

During  the  progress  of  the  trial,  the  defendant,  McidoZy 
offered  to  prove  that  the  witness,  Lockett^  had,  on  a  trial  in 
October^  1855,  before  a  justice  of  the  peace,  testified  that 
he  and  Maddox  were  not  in  partnership.  The  evidence 
was  excluded,  and,  for  aught  we  can  see  in  the  record, 
properly.  The  evidence  is  not  in  the  record,  and,  theie- 
fore,  we  do  not  know  whether  there  was  any  testimony 
from  Lockett^  or  any  other  witness,  as  to  a  partnership. 
There  may  have  existed  a  joint  liability  by  these  defend* 
ants  without  a  partnership.  But  the  ruling  was  oorrect 
for  another  reason.     The  note  sued  on  is  dated  on  the  ^ 
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of  Mapi  1856,  and  the  acoonnt  on  the  2l8t  of  March^  1866.  K<>v-  Tenii, 
The  offer  was  to  show  that  in  October^  1866,  he  had  testi-      ^^^' 
fied  they  were  not  in  partnership.     If  such  testimony  was     Tbatxb 
given,  it  may  have  been  tme,  and  yet  they  may  have  been  Thb  8TJLtx. 
in  partnership  in  Map^  1866,  and  in  Marchj  1866. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per 
cent*  damages  and  costs. 

W.  A.  PeeUCy  for  the  appellant. 

X  R.  Slack,  for  the  appellee. 


Thayer  v.  The  State. 
APPEAL  from  the  Boone  Court  of  Ck)mmon  Pleas.       ^**f*?' 

Dtoawber  S. 

Hanna,  J. — This  was  a  prosecution  for  a  riot,  against 
the  defendant  and  twenty  other  persons.  The  defendant 
was  tried  separately  by  a  jury,  and  found  guilty,  &c  Mo- 
tion for  a  new  trial,  and  in  arrest  of  judgment,  overruled. 
Judgment  on  the  verdict. 

But  one  point  is  made  in  the  brief  of  counsel,  and  that 
is,  that  the  affidavit  and  information  do  not  charge  a  pub- 
lic offense,  and,  therefore,  the  judgment  should  have  been 
arrested. 

The  affidavit  states  that  on,  &C.,  at,  &c,  ^Hhree  persons 
and  more,  to-wit,"  &€.,  naming  twenty-one,  ^<did,  in  a  vio- 
lent, riotous,  and  tumultuous  manner,  unlawfully  break 
open  the  doors  of  the  house  of,  and  destroy  certain,"  &c., 
*^the  property  of  this  affiant."  The  information  follows 
the  affidavit. 

It  is  insisted  in  argument  that  this  affidavit  is  not  suffi- 
cient, because  it  does  not  charge  any  particular  persons, 
nor  that  the  act  was  done  in  a  violent,  &c,  manner,  nor 
the  ownership  of  the  house,  nor  that  it  was  to  the  terror  of 
the  people,  or  committed  in  Boone  county. 

We  think  it  was  not  necessary  to  allege  that  the  act  was 
to  the  terror,  &c.     There  is  a  direct  chaige  against  all  the 
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NOBMAH 

▼. 
KOHHAJr. 


Not.  Tenn,  persons  named  in  the  affidavit,  treating  the  words  "three 
^8^*  persons  and  more,  to-wit,"  as  surplusage,  which  it  is  proper 
to  do.  The  venue  having  been  once  stated  in  the  afficia- 
vit,  it  was  not  necessary,  under  our  statute,  to  repeat  it  to 
every  material  allegation.  The  other  objections  are  not 
well  taken. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
O.  £L  Hamilton^  for  the  appellant. 


n 
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Norman  !?•  Norman,  Administratrix.* 

Claim  against  a  decedent's  estate  for  the  amount  of  a  promiasorj  note  and  a 
receipt.  Answer,  that  the  sums  for  which  tiie  note  and  receipt  were  given, 
were  paid  to  the  deceased,  with  the  underatanding  and  agreement  timt  die 
sums  were  not  to  be  repaid,  but  that  diej  were  to  be  retained  as  adTance- 
ments  on  his  interest  in  his  father's  estate,  and  that  the  instromcnts  were 
glren  merely  to  show  the  amount  of  such  advancements.    No  reply. 

BM,  1.  That  the  answer  contained  a  material  allegation  of  new  matter*  wlaeh 
(there  being  no  reply)  must  be  taken  as  true;  and  that  the  plaintiff'  caoold 
not  complain  that  there  was  a  trial  without  an  issue. 

2.  That  the  defense  was  not  bad  for  setting  up  a  verbal,  contemporaneous 
agreement,  varying  the  terms  of  die  note  and  receipt. 


Wtdnmdcttft 
Decembers. 


APPEAL  from  the  Wayne  CJourt  of  Common  Pleas. 

Davison,  J. — Phabe  Norman,  on  the  12th  of  Jufyy  18SS, 
filed  in  the  clerk's  office  of  the  Common  Pleas  the  follow- 
ing: 

<<  Estate  of  MaUory  Normal  deceased,  to  Phabe  Normam^ 
Dr. 

^<  To  amount  of  note  and  receipt,  copies  of  which  read 
thus: 

^^  January  1, 1862.  Two  years  after  date,  I  promise  to 
pay  Ph€Ae  Norman  500  dollars,  without  interest,  for  valae 
received.     [Signed]  MaUory  NormanJ* 


*A  petition  for  a  rehearing  of  this  case,  was  filed  on  tlie  ISth  of  January, 
and  overruled  on  the  15th  of  February, 
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"^  March  17, 1861.    Received  of  Phmbe  Norman  303  dol-  Nor.  Term, 

lars,  without  interest,  on  William  Normanis  estate,  for  yal|ie       ■*-^^' 

received.     [Signed]  MaHory  Norman!^  Norm  aw 

At  the  AprU  term,  1856,  said  administratrix  appeared  Kobxak. 
and  answered*  Her  answer  contained  two  paragraphs. 
As  the  first  was  withdrawn  before  the  cause  was  submit- 
ted for  trial,  it  will  not  be  farther  noticed.  The  second 
alleges  that,  on  the  30th  of  November^  1842,  one  WiUiam 
Norman  made  his  last  will  and  testament,  a  copy  of  which 
is  filed  with  the  answer,  whereby  he  gave  his  property 
therein  mentioned  to  said  PJudbe  Norman^  his  wife,  for  and 
during  the  period  of  her  natural  life,  with  remainder  over 
to  his  heirs,  naming  them,  one  of  whom  was  the  said  jSfo/- 
lory  Norman,  the  son  of  said  WiUiam  and  Phcsbe.  Defend- 
ant avers  that,  upon  William  Normavit  death,  she,  Phosbe, 
took  possession  of  all  the  property  bequeathed  by  said 
will,  and,  during  the  life  of  MaUory  Norman,  paid  him  the 
moneys  set  forth  in  the  complaint,  as  an  advancement  on 
his  interest  in  said  estate,  and  took  the  note  and  receipt 
therein  described  to  show  the  amount  he  had  received  on 
that  interest,  with  no  intention  of  ever  calling  on  him  to 
refund  the  same,  or  any  part  thereof,  but  with  the  under- 
standing and  agreement  that  the  same  should  be  an  ad- 
vancement, as  before  stated.  Wherefore,  defendant  says 
that  the  estate  of  MaUory  Norman  does  not  owe  the  sums 
sued  for,  &c.  To  this  defense  there  was  no  reply.  Ver- 
dict for  the  defendant. 

Motions  for  a  new  trial,  and  in  arrest  denied,  and  judg- 
ment rendered  on  the  verdict. 

There  being  no  reply  to  the  answer,  it  is  insisted  that 
there  was,  of  course,  a  trial  without  an  issue,  and  that  the 
judgment  was,  therefore,  erroneous.  We  are  not  inclined 
to  adopt  this  conclusion;  because,  under  the  rules  of  pro- 
cedure now  in  force,  it  is  not  clear  that  such  a  defect  in 
the  record  can  be  at  all  assigned  for  error.  The  code,  in 
effect,  says  that  when  the  answer  contains  material  allega- 
tions of  new  matter,  the  plaintiff  may  reply;  but  when  he 
fails  to  reply,  and  the  new  matter  set  up  in  the  answer,  if 
Vol.  XL— 19 
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Nov.  Term,   material,  stands  uncontroverted,  it  shall,  for  the  purposes  of 

185a the  action,  be  taken  as  trae.    2  R.  S.  pp.  42, 44,  §§  67, 74 

NoRMAx  Evidently,  the  answer  before  us  contains  material  allega- 
NoBKAK.  tions  of  new  matter.  See  Mc  Carty  v.  Roberts,  8  Ind  R. 
150.  And  there  being  no  reply,  they  must  be  taken  as 
true.  It  seems  to  follow  that  the  plaintifi^  having  con- 
ceded the  facts  stated  in  the  defense,  has  no  right  to  com- 
plain that  there  was  a  trial  without  an  issue.  Still,  how* 
ever,  the  inquiry  arises— does  the  answer  constitute  a  valid 
bar  to  the  action?  If  it  does  not,  the  plaintiff,  though  he 
has  failed  to  reply,  is  entitled,  under  the  motion  in  arrest, 
to  a  judgment  on  the  pleadings.  Willey  v.  Stricklamdy  8 
Ind.  R.  453. — Bernard  v.  Haworth^  9  id.  103. 

The  appellant  insists  that  the  defense  is  not  effective, 
because  it  sets  up  a  verbal,  contemporaneous  agreement, 
varying  the  terms  of  the  note  and  receipt.  There  are  vari- 
ous decisions  to  the  effect  that  such  an  agreement  is  a 
nullity;  but  the  decisions  thus  made,  are  applied  to  cases 
in  which  the  verbal  contemporaneous  agreement  relates  to 
instruments  conceded  to  be  on  a  valid  consideration,  and 
operative.  But  here,  the  defense  is  that  the  note  and  re- 
ceipt were  not  originally  intended  to  be  enforced;  that  they 
were  given  merely  to  show  the  amount  which  had  been 
advanced  to  MdUory  Norman^  on  his  interest  under  the 
will  of  William  Norman,  deceased.  Prior  to  the  rules  of 
pleading  now  in  force,  the  case  made  by  the  defendant  be- 
low would  have  entitled  her,  in  equity,  to  a  cancellation  of 
the  instruments  in  suit  Sherman  v.  Sherman,  3  Ind.  R 
337,  and  cases  there  cited.  And  the  result  seems  to  he — 
there  being  now  no  distinct  Court  of  equity — ^that  the  mat- 
ter stated  ki  the  answer  is  well  pleaded  as  an  equitable 
defense  to  the  action.  Van  Santv.  PL  ^5,  ei  seq.  In  our 
opinion — ^there  being  no  reply — ^the  answer  must  be  taken 
as  true.  It  is  an  available  defense.  The  judgment  must 
be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 
X  M.  Wilson  and  d  H.  Burchenal,  for  the  appellant. 
K  H.  Johnson,  for  the  appellee. 
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Nov.  Tenn, 

The  Board  op  Commissioners  of  Switzerland  County       1^°' 

V,  Hedges  and  Another.  Th»  Boabd 

OF  Coxm'bs 
▼. 
Upon  appeal  fipom  aii  order  of  a  comity  board  for  the  payment  of  tbe  damages      Hsdgm. 

aMessed  by  reyiewers  of  a  highway,  together  with  the  costs,  oat  of  the 

coanty  treasury,  the  board  is  a  proper  party,  and,  as  such,  most  be  goyemed 

by  the  rules  of  practice  that  obtain  as  to  other  parties. 

APPEAL  from  the  Switzerland  Court  of  Common  Priday, 

-m  December  10. 

Pleas. 

Hanxa,  J.^^Hickmanj  and  some  forty  others,  presented  a 
petition  to  the  bofurd  of  county  commissioners,  praying  for 
the  re-location,  &c.,  of  a  certain  road.  Viewers  were  ap- 
pointed, who  made  a  report,  showing,  among  other  things, 
that,  deeming  the  road  of  public  utility,  they  had  located 
it  across  the  lands  Of  Hedges  and  of  Francis,  among  others* 
Hedges  and  Francis  filed  a  joint,  and  Francis  a  separate, 
remonstrance,  alleging  damage,  and  praying  the  appoint- 
ment of  reviewers  to  assess  the  damages  by  them  sus- 
tained. Reviewers  were  appointed,  who  reported  that 
the  damage  to  Hedges  by  the  construction  of  the  road 
-would  be  15  dollars,  and  to  Francis  25  dollars.  They  ap- 
pealed jointly  to  the  Common  Pleas  Court,  where  the 
claims  were  jointly  heard  by  a  jury,  and  a  verdict  re- 
turned for  the  claimants,  and  the  damages  of  Hedges 
were  assessed  at  85  dollars,  and  of  Francis  at  ^  dollars; 
upon  which  a  judgment  in  favor  of  each  claimant  was 
rendered  against  the  board  of  county  commissioners,  for 
the  amount  assessed  and  costs,  to  be  paid  out  of  the 
county  treasury.  The  board  of  commissioners  appeals  to 
this  Court.  " 

There  was  no  exception  taken  to  any  ruling  of  tbe 
Court,  other  than  the  decision  on  a  motion  by  the  board, 
to  have  judgment  rendered  against  Francis  for  costs ;  nor 
was  there  any  motion  for  a  new  trial.  The  evidence  is 
not  in  the  record. 

There  are  many  points  attempted  to  be  presented  by  the 
assignment  of  errors  and  brief  of  counsel,  the  considera- 
tion of  which  depends  upon  whether  the  appellant  in  this 
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Not.  Term,   case  must  abide  by  the  rules  governing  advereaiy  parties 
^^^*      in  ordinary  cases. 

DsHKT  It  is  insisted  in  argument,  that  the  board  was  not  a 

Tub  isDi-  proper  party  to  the  appeal  in  the  Common  Pleas  Court; 
'RjMwtrCo,  *^^'  therefore,  was  not  liable  for  costs;  that  it  was,  after 
the  order  of  re-location  had  been  made,  a  proceeding  be- 
tween the  petitioners  on  the  one  part,  and  those  who  re- 
monstrated on  the  other,  and  the  board  acted  as  a  Conit 
to  determine  between  the  parties,  and  not  as  a  party. 

This  position  would  appear  more  reasonable,  if  the  dam- 
ages assessed  by  the  reviewers  were  to  be  paid  by  the  peti- 
tioners; but  by  the  statute  (1  R.  S.  p.  312,  §  21),  if  the 
board  shall  consider  such  highway  to  be  of  sufficient  im- 
portance to  the  public,  they  shall  order  the  costs  and  dam- 
ages to  be  paid  out  of  the  county  treasury.  In  this  case, 
the  board  did  so  order,  and  that  the  road- be  established,  Sec 
And  from  this  order  the  appeal  was  taken.  As  it  vras  a 
claim  for  damages  for  the  location  of  the  road,  which  dam- 
ages, whatever  sum  might  be  recovered,  would,  under  the 
statute,  be  drawn  from  the  county  treasury,  the  board  was 
a  proper  party,  and  as  such  must  submit  to  and  be  gov- 
erned by  the  same  rules  of  practice  that  obtain  as  to  other 
parties. 

ThiB  being  the  case,  there  was  no  exception  taken  vrhich 
would  enable  us  to  review  any  part  of  the  record,  other 
than  the  judgment  for  costs,  which  we  think  is  coirect. 

Per  Curiam, — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

E.  Dumont  and  O.  B.  Torbet^  for  the  appellants. 


■»•»  > 


Denny  v.  The  Indiana  and  Illinois  Central  Railway 

Company. 

Friday,  APPEAL  from  the  Hendricks  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  upon  a  subscription  of  stock. 
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The  defendant  answered —  i^o^-  Tenn, 

1.  A  general  denial.  ^^Q* 

2.  That  the  stock  was  subscribed  by  an  agent,  who  ex-  MoCobmick 
ceeded  his  authority.  Ecklahd. 

3.  That  the  stock  was  subscribed  by  one  who  pretended 
to  act  asy  but  was  not,  the  agent  of  defendant. 

4.  Payment 

A  demurrer  was  sustained  to  the  second  paragraph  of 
the  answer. 

Reply  to  the  fourth,  but  none  to  the  third  paragraph  of  . 
the  answer. 

Trial,  and  judgment  for  the  plaintifis.  Motion  for  a  new 
trial  overruled.     No  written  reasons  were  filed. 

But  one  question  is  presented  in  the  brief  of  the  appel- 
lant, and,  therefore,  no  other  will  be  noticed,  and  that  is, 
upon  the  correctness  of  the  trial  and  judgment,  without  re- 
quiring an  issue  to  be  made  upon  the  third  paragraph  of 
the  answer. 

That  paragraph  was  an  argumentative  denial  of  the  al- 
leged subscription,  which  was  shown  by  the  complaint  to 
be  in  writing.  Without  it  had  been  sworn  to,  it  could 
only  operate  as  a  general  denial,  and,  therefore,  it  did  not 
require  a  reply. 

Ptr  OurianL — The  judgment  is  afBrmed,  with  5  percent, 
damages  and  costs. 

EL  C*  Netffcomb^  X  &  Harvep^  X  S.  TarkingtoUy  and  X 
&  Miller,  for  the  appellant 

C,  C.  Nave^  for  the  appellees. 


McCoRMICK   V.  ECKLAND. 

An  assignment  is  not  oompleta  witbont  a  dalirery;  and  where  a  prombsorjr 
note  is  fonnd  in  the  hands  of  one  who  had  made  an  indorsement  thereon, 
which,  if  accompanied  bj  delivery,  wonld  have  amounted  to  an  assignment, 
the  presumption  would  be  that  the  assignment  was  neyer  completed,  and  he 
might,  eren  after  suit  brought,  strike  out  sudi  indorsement. 
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Not.  Term,  APPEAL  from  the  Tijq>€Conoe  Court  of  Common  Pleas. 

^"^"'  Hanna,  J. — This  was  a  suit  by  Eeklandy  assignee  of 

McCoRMicK  Archboldj  against  McCarmickj  as  maker  of  a  promissory 

EoKLAHD.  note. 


fViday, 
December  10. 


The  defendant  answered  in  two  paragraphs — 

1.  A  general  denial. 

2.  That  defendant  was  the  owner  of  a  part  of  said  note, 
the  same  having  been  assigned  to  him  by  said  Archbold, 
which  assignment  had  been  wrongfully  erased,  but  that  he 
was  still  the  owner  of  said  interest,  and  that  the  same  is  a 
payment  thereon,  &c.  ' 

The  plaintiff  put  in  a  general  denial  by  way  of  a  reply, 
and  alleged,  also,  that  the  said  assignment  was  erased  with 
the  consent  of  the  defendant. 

Trial  by  the  Court,  finding  and  judgment  for  the  plain- 
tiff  for  the  full  amount  of  the  note  and  interest. 

A  motion  for  a  new  trial  was  refused.  The  eyidence 
is  in  the  record,  and,  we  think,  sustains  the  finding  of  the 
Court.  It  consisted  of  the  note  and  the  assignment  to  the 
plaintiff,  and  the  evidence  of  Behm  that  the  cancellation 
of  the  assignment  was  made  with  the  consent  of  the  d^ 
fendant,  who  then,  and  afterwards,  promised  the  plaintiff 
to  pay  the  note. 

The  defendant  gave  in  evidence  the  erased  assignment 
to  himself,  of  "200  dollars  of  said  note,  to  secure  hizn,  in 
case  I  fail  to  pay  a  certain  note  for  200  dollars,  given  by 
us  mutually  to  one  John  Eckland.^^ 

None  of  the  pleadings  were  sworn  to,  but  issue  was 
taken  without  testing  the  sufficiency  thereof;  and  so  far  as 
the  record  shows,  the  evidence  was  given  without  objec- 
tion. 

An  assignment  is  not  complete  without  a  delivery;  and 
if  a  note  is  found  in  the  hands  of  one  who  had  made  an 
indorsement  thereon,  which,  if  accompanied  by  delivery, 
would  have  amounted  to  an  assignment,  the  presumption 
would  be  that  the  assignment  was  never  completed,  and 
he  might,  even  after  suit  brought,  strike  out  such  indorse- 
ment. Byles  on  Bills,  top  p.  216. —  Welch  v.  Lindoy  7 
Cranch,  159.— Dugan  v.  The  United  SUUes,  3  Wheat.  172, 
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This  would  be  the  presumption,  as  to  the  rights  of  the   ^ot.  Term, 
holder,  upon  the  note  and  assignments  alone.     The  evi-       ^^^* 
dence,  other  than  such  note  and  assignments,  in  the  case    Bukmbam 
at  bar,  does  not  change  the  holder's  rights.  GALLsiiTiirs. 

Fer  Curiam. — The  judgment  is  affirmed,  with  10  per  cent 
damages  and  costs. 

W.  C.  Wilson  and  O.  Gardner^  for  the  appellant. 

G.  O.  Behm^  for  the  appellee. 


BURNHAM   V.  GaLLENTINE. 


Where  the  original  payee  of  a  promissory  note  negotiable  by  statnte,  six  days  I '183  \W\ 

after  the  date  of  the  note.  Indorsed  on  tbe  bad(  thereof  these  words:    "I 
ginaimntee  tiie  payment  of  this  note,  and  costs,  if  any  are  made  on  it:"— 

Hddf  1.  That  he  was  an  absolute  promisor,  unconditionally  bound  to  pay  the 
note,  and  not  an  indorscr,  nor  a  guarantor,  in  the  ordinary  and  enlarged 
sense  of  die  term. 

9.  That  no  notice  of  presentment  and  non-payment  of  the  note  need  be  shown. 

3.  That  the  contract  indorsed  on  the  note  was  Itself,  in  substance  and  legal 
effect,  a  promissory  note;  and  where,  in  a  suit  upon  it,  the  complaint  alleged 
the  insolvency  of  the  maker  of  the  note  so  indorsed,  the  defendant  would  be 
liable,  without  proof  of  die  allegation. 

APPEAL  from  the  Elkhart  Court  of  Common  Pleas.  ^v%, 
Davison,  J. — Bumham  was  the  plaintiff  below,  and  Oal^ 
letUine  the  defendant.  The  complaint  alleges  that  one 
Cooky  on  the  6th  of  December,  1853,  by  his  note  of  that 
date,  promised,  one  day  after  the  date  thereof,  to  pay  Go/- 
lentine,  the  defendant,  183  dollars,  without  relief,  &c.;  that 
OaUentine  afterwards  indorsed  the  note  to  the  plaintiff,  and 
guarantied  its  payment  to  him,  and  that  the  same  remains 
due  and  unpaid,  although  Cook  and  Gallentine  have  each 
been  often  requested  to  pay,  &c  It  is  averred  that  Cooky 
at  the  time  of  the  guaranty,  was,  and  still  is,  notoriously 
bsolvent.     Wherefore,  &c. 

The  note  and  guaranty  were  filed  with  the  complaint, 
and  read  thus : 
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Not.  Term,       « December  6, 1853.     One  day  after  date  I  promise  to 

^^^*      pay  Nicholas  W.  GaUentine  one  hundred  and  eighty-three 

BcBKHAx    dollars,  value  received,  without  any  relief,  &c.     [Signed] 

&AI.LBNTZHB.  JokU    CookJ^^ 

^^  December  12, 1853.  I  guarantee  the  payment  of  this 
note,  and  costs,  if  any  are  made  on  it.  [Signed]  N.  W. 
OallentineJ^ 

Defendant  answered  by  a  general  denial  And  there 
was  a  verdict  and  judgment  in  his  favor. 

PlaintiflF  gave  in  evidence  the  note  and  guaranty — they 
being  all  the  evidence  given  in  the  cause.  And  at  the  pro- 
per time  he  moved  the  following  instruction: 

^^  K  the  jury  find  that  the  note  in  evidence  was  executed 
on  the  6th  of  December^  1853,  and  that  on  the  12th  of  said 
month,  the  defendant  made  the  indorsement  which  appears 
thereon,  such  indorsement  is  an  undertaking  on  his  part 
to  pay  the  note  in  the  event,  simply,  that  the  maker  does 
not  pay  it.  And  it  is  unnecessary  for  the  plaintiff  to  sue 
Cook  in  the  first  instance,  and  prosecute  him  to  insolvency, 
or  prove  him  to  be  notoriously  insolvent,  in  order  to  hold 
the  defendant  liable  on  the  guaranty." 

This,  the  Court  refused;  but  instructed  as  foUows: 

"  There  being  no  proof  of  the  insolvency  of  the  maker  of 
the  note,  as  alleged  in  the  complaint,  the  jury  may  find  for 
the  defendant." 

Against  these  rulings,  we  are  referred  to  Story  on  Prom- 
issory Notes,  §  480,  where  it  is  said  that,  ^  If  the  original 
payee  of  a  negotiable  note  should  indorse  a  guaranty  on 
the  back  thereof^  agreeing  to  be  bound  to  the  payment  of 
the  note,  he  would  be  held  to  be  an  absolute  promisor,  and 
unconditionally  bound  to  pay  the  note,  as  the  true  inter- 
pretation of  the  contract." 

The  note  before  us  is  negotiable  under  our  statute.  1 
R.  S.  p.  378,  §  1.  And  there  seems  to  be  no  reason  why 
the  exposition  above  quoted  should  not  apply  as  well  to 
this  note  as  to  one  negotiable  by  the  law  merchant.  Bow^ 
ers  V.  Headen^  4  Ind.  R.  318.  Evidently,  the  defendant 
cannot  be  charged  as  an  indorser;  because  he  has  made  an 
express  contract  of  a  different  nature,  and  has  not  agreed 
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to  answer  as  an  indorser,  but  is  answerable  to  the  plaintiff  Not.  Term, 
either  as  the  gaarantor  of  the  note,  or  as  the  maker  of  a  new      ^"™' 
note.    Meech  v.  Churchill^  2  Wend.  630.— Lamourieuz  v.    Bubkham 
Hewitj  5  id.  307. — Allen  v.  Rigktmerej  20  Johns.  365d —  Qallbhtiitb. 
Miller  v.  Gaston^  2  Hill,  188.    It  follows  that  the  instruc- 
tion given  cannot  be  sustained,  because  it  is  rested  upon 
the  ground  that  the  defendant  is  chargeable  as  an  indorser 
of  the  note. 

Still,  the  questions  arise — Is  the  instrument  sued  on  a 
guaranty,  in  the  ordinary  sense  of  the  term?  Or  is  it  an 
unconditional  promise  to  pay? 

^^  A  guaranty,  in  its  enlarged  sense,  is  a  promise  to  an- 
swer for  the  payment  of  some  debt,  or  the  performance  of 
some  duty,  in  the  case  of  the  failure  of  another  person, 
who,  in  the  first,  instance,  is  liable."  3  Kent's  Ck)mm.  121. 
This  indicates  a  conditional  undertaking;  but  in  the  case 
at  bar,  the  indorsement  expresses  a  contract  absolute  in  its 
terms,  and  the  fact  that  it  was  executed  by  the  payee  after 
the  maturity  of  the  note,  conduces  to  show  that  the  parties 
intended  an  unconditional  contract.  Williams  v.  Gfrangerj 
4  Day,  4M.— Breed  v.  BUlhouse,  7  Conn.  B.  523.— Bayley 
V.  Hazardj  3  Yerg.  487.  In  New  Yorky  it  appears  that  "  a 
distinction  has  been  taken  between  a  written  guaranty  on 
the  back  of  a  note,  made  after  the  note  was  given,  which  im- 
ports a  guaranty  of  payment  of  the  note,  and  a  guaranty 
made  at  the  same  date  as  the  note,  which  imports  only  to 
guarantee  the  collection  of  the  note.  And  in  the  former  case, 
it  was  held  that  the  party  indorsing  the  note  is  liable  as  an 
absolute  promisor;  but  in  the  latter,  it  is  a  mere  guaranty." 
Story  on  Promissory  Notes,  §  478.  See,  also,  Manson  v. 
Durham^  3  Hill,  5S^.— Miller  v.  Oastofh  2  id.  188.— Hunt 
V.  Brown,  5  id.  145.  And  in  Woodstock  Btmk  v.  Downer,  1 
Williams  ( Vt),  482,  it  was  held  that  a  guaranty  in  the 
words  ^^  I  guarantee  the  said  note  is  good,  and  the  payment 
of  the  same,"  is  absolute,  and  due  notice  of  its  present- 
ment and  non-payment  need  not  be  shown.  It  must  be 
conceded  that  the  authorities  on  this  subject  are  not  uni- 
form ;  but  the  weight  of  them,  in  our  opinion,  favors  the 
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Jbwbtt 

y. 
Talbott. 


Not.  Term,  conclusion  that  the  contract  indorsed  on  the  note  in  que«- 
^^^  tion,  is  itself,  in  substance  and  legal  effect^  a  promissofy 
note,  and  that  the  defendant  is  liable  in  this  action  without 
proof  of  the  insolvency  alleged  in  the  complaint.  Allen  t« 
Rightmere^  supra. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

R.  Lowry^  E,  Dumowt^  and  O.  B.  Torbetj  for  the  appel- 
lant. 

J.  A.  Listotij  for  the  appellee. 


I » * 


Jewett  v.  Talbott,  Auditor  of  State. 

The  docket-fees  of  the  prosccnting  attorney  allowed  by  law  in  the  Cirmit 
,  Court,  are  payable  ont  of  the  state  treasnrjr. 


Frtdojff 
DtcahbtT  10* 


APPEAL  from  the  Marion  Circuit  Court 
Davison,  J. — This  was  a  motion  for  a  writ  of  mandate 
against  TalboU^  the  auditor  of  state.  The  motion  is  found* 
ed  upon  a  complaint  in  the  form  of  an  affidavit,  wherein  it 
is  shown,  substantially,  that  Jewetty  being  the  proaecutiiig 
attorney  of  the  second  judicial  circuit  of  this  state,  had,  as 
such,  prosecuted  the  pleas  of  the  state  in  eleven  criminal 
cases,  in  nine  of  which  there  were  pleas  of  guilty,  in  two, 
pleas  of  not  guilty,  and  in  all  of  them,  the  defendants 
were,  severally,  convicted  and  adjudged  to  pay  the  costs, 
&C.  The  c<knplaint  avers  that,  for  the  services  so  per- 
formed, Jetpefk  was  and  is  entitled  to  2  doUars,  50  cents,  in 
each  of  the  cases  wherein  there  was  a  plea  of  guilty;  and 
5  dollars  in  each  case  where  the  defendant  pleaded  not 
guilty — making,  in  the  aggregate,  32  dollars,  50  cents — 
which,  it  is  alleged,  he  is  entitled  to  receive  out  of  the 
state  treasury.  And,  farther,  it  is  averred  that  Jewett,  on 
the  1st  of  Marchy  1856,  presented  an  account  for  the  above 
services,  duly  proved  and  authenticated,  to  said  auditor,  at 
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his  office,  who  refused  to  andit  the  same,  upon  the  alleged  ^ot.  Term, 
groand  that  the  law  did  not  allow  its  payment,  &c.  ■'•^'^^' 

Defendant,  in  his  answer,  concedes  the  performance  of     J«w»tt 
the  services,  as  stated  in  the  complaint;  but  avers  that  he     Tjllbott. 
onght  not  to  be  compelled  to  audit  the  plaintiiPs  account, 
because  there  is  no  law  authorizing  or  requiring  him  to  do 
so.    Upon  final  hearing,  the  Court  refused  the  motion. 

The  only  question  to  settle  is,  are  the  docket-fees  paya- 
ble out  of  the  state  treasury?  We  have  a  statute  which 
says: 

"There  shall  be  allowed  to  the  several  officers  of  gov- 
ernment and  persons  hereinafter  mentioned  the  following 
annual  salaries,  to  be  paid  quarterly  out  of  any  moneys  in 
the  treasury  belonging  to  the  general  fund,  and  not  other- 
wise specially  appropriated  by  law,  that  is  to  say : 

To  the  prosecuting  attorneys  of  the  several  judicial  cir- 
cuits. 300  dollars  each,  and  docket-fees  allowed  by  law  in 
the  Circuit  Court."     1  R.  S.  p.  433,  §  1. 

This  provision  is  very  explicit  No  room  is  left  for  con- 
straction.  It  specifically  directs  the  docket-fees  allowed 
by  law,  as  well  as  the  animal  salary  of  300  dollars,  to  be 
paid  out  of  the  treasury.  And  we  must  so  hold;  because 
we  know  of  no  law  which,  either  in  terms  or  eflfect,  con- 
flicts with  the  one  to  which  we  have  referred.  The  statute 
which  regulates  the  fees  of  officers,  points  out  the  docket- 
fees  allowed  in  the  Circuit  Court,  but  makes  no  provision 
whatever  for  their  payment.  Hence,  if  the  state  does  not 
pay  them,  they  are  not  at  all  collectable.  Section  6  of 
that  statute  declares  that,  ^'In  all  criminal  prosecutions 
where  the  person  accused  shall  be  acquitted,  no  costs  or 
fees  shall  be  charged  against  such  person,  nor  against  the 
state  or  county,  for  any  services  rendered  in  such  prosecu- 
tion by  any  clerk,  sheriff,  coroner,  justice  of  the  peace,  con- 
stable, or  witness;  but  in  all  cases  of  conviction,  such  fees 
and  costs  shall  be  taxed  and  collected  as  in  other  cases, 
from  the  person  convicted."  Id.  pp.  288,  291.  See,  also, 
Acta  of  1855,  p.  113,  §  25. 
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Nov.  Term,        This  section  fails  to  authorize  the  taxation  of  the  atto^ 
^^^*      ney's  docket-fee  against  the  convicted  defendant,  and  is, 
Adams      therefore,  consistent  with  the  law  which  requires  it  to  be 
Wbtbbight.  paid  out  of  the  state  treasury.     Indeed,  its  sileace  in  rela- 
tion to  such  fees,  allows  the  inference  that  the  legialatiire 
intended  the  state  to  pay  them. 

Per  Curiam. — The  judgment  is  reversed  with  costs,  and 
it  is  ordered  that  the  writ  of  mandate  be  issued. 
WoRDEN,  J.,  was  absent. 
E,  Dumontj  O.  B.  Torbety  and  P.  H.  Jewettj  for  the  ap- 

« 

pellant. 

J.  E.  McDonald,  attorney  general,  for  the  state. 


« ••• 


Adams  and  Others  t;.  Wetbright  and  Another. 

ft 


Friday,  APPEAL  from  the  Lagrange  Circuit  Court. 


December  10. 


Per  Curiam. — The  appellees,  who  were  the  plaintii&f 
sued  Timothy  Adams,  John  Starkey,  and  John  Benham,  part- 
ners under  the  name  of  Adams,  Starkey  S^  Co.,  upon  a  pro- 
missory note  for  the  payment  of  180  dollars.  The  defend- 
ants failed  to  appear.  Judgment  was  taken  against  tbem 
by  default,  and  the  plaintiffs'  damages  were  assessed  by 
the  Court.     Final  judgment  for  the  plaintiffi. 

The  error  assigned  is,  that  it  does  not  appear  irom  the 
record  that  the  defendants  below  had  due  notice  of  the 
suit.  The  record  sets  forth,  in  hcec  verba,  a  summons, 
which  appears  to  have  been  duly  issued  against  the  de- 
fendants ;  also  a  return  thereon  by  the  sheriff,  whereby  it 
appears  to  have  been  duly  served  upon  all  the  defendants, 
on  the  16th  of  October,  1856.  The  Circuit  Court,  to  which 
the  summons  was  returnable,  commenced  its  session  on 
the  27th  of  that  month ;  hence,  the  process  was  served  at 
least  ten  days  prior  to  the  first  day  of  the  term  at  which 
the  judgment  was  rendered. 
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There  is,  therefore,  nothing  in  the  assigned  error.  Nov.  Term, 

The  judgment  is  affirmed,  with  10  per  cent,  damages       ^^^^' 

and  costs.  The  New 

!•  M*  Flaggj  for  the  appellants.  Railbo'd  Co! 

IL  Parrett^  for  the  appellees.  Hasmix. 


11  »i 

IW    101 


» ♦ 


The  New  Albany  and  Salem  Railroad  Company  v. 

Haskell. 

By  f  796, 2  B.  S.  p.  2S2,  an  action  against  a  corporation  may  be  instttated  in 
any  county  where  the  corporation  has  an  office  or  an  agent  npon  whom  pro- 
ceas  may  be  served ;  and  f  30  of  the  same  act  (2  R.  S.  p.  34),  is  not  in  con- 
flict with  S  796. 

Bailroad  corporations  may  be  regarded  as  resident  in  each  connty  in  which 
they  liATe  an  office  or  agency,  or  an  officer  or  agent  upon  whom  process 
may  be  served. 

A  contract  for  fencing  a  portion  of  the  track  of  a  railroad,  made  by  a  general 
agent  of  the  company,  will,  nnder  oar  statute,  bind  the  corporation. 

APPEAL  from  the  Laporte  Court  of  Common  Pleas,  ^^j^^ 
Davison,  Jk — The  complaint  in  this  case  alleges  that  the 
Tailroad  company,  who  were  the  defendants,  were  indebted 
to  Haskell  480  dollars  for  furnishing  materials  and  build* 
ing  one  and  a  half  miles  of  fence  along  the  line  of  their 
road,  at  their  request,  &c.  A  summons  was  issued  to  the 
sheriff  of  Laporte  county,  against  the  defendants,  upon 
Avhich  he  made  the  following  return:  ^'I  have  made  dili- 
gent search,  and  cannot  find  the  president  or  secretary  of 
the  within-named  company  within  my  bailiwick.  I  then 
served  this  summons,  by  reading  it  to  H,  J*  Rees,  the  agent 
of  said  company.  Map  21,  1857.  [Signed]  William  Hi 
Whitehead^  sheriff." 

The  defendants  answered,  alleging  that  they  are  a  cor- 
poration within  this  state,  and  that  their  principal  ofiice 
and  place  of  doing  business  is  in  the  county  of  Floyd; 
that  the  matters  set  forth  as  the  foundation  of  the  plain- 
tiff's daim  in  this  action  are  not  connected  with,  nor  did 
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Not.  Term,   they  grow  out  of,  the  bnsiness  of  the  oflSce  or  agency  of 

^^™*      the  defendante  in  Laporte  county;  wherefore  they  ought 

Thb  Nbw    not  be  held  to  answer,  &c. 

Raiuio'd  Co!      To  this  answer,  the  Court  sustained  a  demurrer;  and 

Hasull.    thereupon  the  defendants   answered  in  two  paragraphed 

The  first  is  a  general  denial ;  and  the  second  alleges  that 

the  fence  alleged  to  have  been  built  by  the  plaintiff  wa^ 

constructed  in  an  unworkmanlike  manner,  &c* 

Reply  in  denial  of  the  second  paragraph. 

The  Court  tried  the  cause,  and  found  for  the  plaintiff; 
and  over  a  motion  for  a  new  trial,  there  was  judgment,  &c. 

In  the  record  there  is  a  bill  of  exceptions  which  professes 
to  contain  the  evidence. 

Hixsan^  a  witness,  testified  that  plaintiff  built  one  and  a 
half  miles  of  fence,  worth  one  dollar  per  rod ;  that  he,  wit- 
ness, was  present  at  a  conversation  had  in  the  office  fl'bere 
the  company  sold  tickets  in  Michig'an  Oiiyj  between  plain- 
tiff  and  one  KnowUon.  Plaintiff  asked  Knowlton  what  the 
company  was  going  to  do  about  fencing  their  track  where 
it  passed  through  his  land.  KnowUon  replied,  that  the 
company  were  too  poor  to  fence;  but  told  plaintiff  to  go 
on  and  build  the  fence,  and  the  company  would,  some* 
time,  pay  him.  Knowlton  was  the  general  superintendent 
of  the  railroad,  and  had  given  witness  passes  over  it  which 
he  had  used.     This  was  all  the  evidence. 

The  appellant  has  assigned  two  errors — 

1.  The  action  of  the  Court  in  sustaining  the  demurrer* 

2.  The  refusal  to  grant  a  new  trial. 

The  code  says,  ^  Any  action  against  a  corporation  may 
be  brought  in  any  county  where  the  corporation  has  an 
office  for  the  transaction  of  business,  or  any  person  resides 
upon  whom  process  may  be  served,  unless  otherwise  pro- 
vided in  this  act."  2  R.  S.  p.  222,  §  796.  This  section 
must  be  allowed  to  sustain  the  ruling  upon  the  demuirpr. 
unless,  in  its  application  to  the  case  at  bar,  it  is  found  to 
be  controlled  by  some  other  provision  of  the  practice  act 
We  are  referred  to  §  30  of  that  act,  which  provides  that, 
^  When  a  corporation,  company,  or  an  individual  has  an 
office  or  agency  in  any  county  for  the  transaction  of  bosi- 
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ness,  any  action  growing  out  of,  or  connected  with,  the  Not.  Term, 
business  of  such  office,  may  be  brought  in  the  county      ■'^^^' 
where  the  office  or  agency  is  located,  at  the  option  of  the  ^^^^*"*  ^*7 
plaintiff^  as  though  the  principal  resided  therein;  and  ser-  Baxlso'oCo! 
vice  upon  any  agent  or  clerk  employed  in  the  office  or    habkbuu 
agency,  shall  be  sufficient  service  upon  the  principal;  or 
process  may  be  sent  to  any  county,  and  served  on  the 
principal."    2  IL  S.  p.  34. 

As  we  understand  this  section,  it  provides  simply  that 
the  plaintiff  may,  in  a  given  case,  at  his  option,  sue  in  the 
coiinty  where  the  cause  of  action  arose,  whether  process 
can  or  cannot  be  served  in  that  county.  Its  purpose,  thus 
pointed  out,  is  not  in  conffict  with  the  position  that  the 
plaintiff  may,  as  provided  in  §  796,  institute  his  action  in 
any  county  where  the  corporation  has  an  office  or  an  agent 
upon  whom  process  may  be  served. 

Again,  we  are  referred  to  §  33  of  the  same  act,  which 
says  that,  ^^  In  all  other  cases,  the  action  shall  be  com- 
menced in  the  county  where  the  defendants,  or  some  one 
of  them,  has  his  usual  place  of  residence."  2  R.  S.  p. 
34.  Even  if  this  provision  is  at  all  applicable  to  railroad 
corporations,  which  is  doubtful,  it  would  not  be  an  unfair 
construction  to  say,  that  such  corporations  may  be  regarded 
as  resident  in  each  county  in  which  they  have  an  office  or 
agency,  or  an  officer  or  agent  upon  whom  process  may  be 
served.  This  exposition  gives  entire  effect  to  §  796,  above 
quoted,  and  accords  with  at  least  one  adjudicated  case. 
Indiana  Mutual  Ins.  Co.  v.  Rovtledge^  7  Ind.  R.  25. 

The  demurrer  was  correctly  sustained. 

The  next  inquiry  relates  to  the  evidence.  And  the  main 
ground  assumed  against  its  sufficiency  is,  that  Snowtton 
was  not  authorized  to  make  the  contract  for  fencing  the 
road.  That  he  did  make  it  must  be  conceded;  because 
he  told  the  plaintiff  to  go  on  and  build  the  fence,  and  the 
company  would,  sometime,  pay  him.  He  was  the  general 
superintendent  of  the  road,  and,  of  course,  the  general 
agent  of  the  company,  and,  as  such,  it  may  be  fairly  pre- 
sumed that  he  was  clothed  with  authority  to  bind  his  prin- 
cipal in  contracts  relative  to  the  safe  and  effective  opera- 
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Nov.  Term,  tions  of  the  road.  Railroad  companies,  in  all  cases,  ccm- 
^Q^*  tract  throngh  their  agents*  The  law  makes  it  their  interest 
Adajcs  to  fence  their  track.  Acts  of  1853,  p.  113,  §  4.  And  upon 
Tbm  Statx.  whom,  more  than  such  general  agent,  woold  tiie  duty  of 
making  a  contract  similar  to  the  one  in  suit  appropriately 
rest?  In  the  absence  of  conflicting  evidence,  we  are  not 
allowed  to  avoid  the  conclusion,  that  the  agent,  in  this  in- 
stance, acted  within  the  scope  of  his  authority.  Paley  on 
Agency,  163.— Story  on  Agency,  §§  73, 126, 127.— 2  Bladcf. 
361.— 3  id.  436. 

Other  points  of  objection  are  made,  as  to  the  snffiaeney 
of  the  evidence ;  but  we  are  not  incUned  to  nodoe  them, 
because  it  was  the  exclusive  duty  of  the  Court,  sitting  as 
a  jury,  to  weigh  the  testimony;  and  having  done  so,  we 
are  not  authorized,  in  view  of  the  case  made,  to  disturb 
the  finding.    6  Ind.  R.  59.-9  id.  259. 

Per  Curiam.'^The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

H.  P.  ThorfUon,  for  the  appellants. 

X  Bradley^  for  the  appellee. 


Adams  v.  The  State. 

Where  the  record  does  not  affirmativelj  show  the  return  of  an  indictment  bj 
the  grand  jnry  into  open  Court,  a  motion  in  arrest  of  judgment  should  be 
sustained. 

^Jj^aj^  APPEAL  from  the  SulUvan  Circuit  Court 

Hanna,  J. — Adams  was  tried  at  the  August  term,  1858, 
and  convicted  of  the  crime  of  grand  larceny.  Motions  for 
a  new  trial,  and  in  arrest,  were  overruled. 

The  motion  in  arrest  of  judgment  should  have  been  sus- 
tained. The  record  is  clearly  defective.  It  is  insafficient 
in  this,  that  it  does  not  show  the  return  of  an  indictment 
into  open  Court  by  the  grand  jury,  as  required  by  the 
statute. 


OF  THE  STATE  OF  INDIANA.  805 

Artide  3, 2  Bs  8.  p.  363,  is  in  reference  to  the  irnpannel-  ^o^*  Term, 
ing  of  a  grand  jury,  and  to  the  powers  and  duties  thereof.       ^Q^* 
The  16th  section  is,  that  <^Each  juror  must  take  the  usual      Adams 
oath.     The  Court  must  plainly  instruct  them  as  to  their  Thk  Stats. 
dnty.    An  indictment  may  be  found  by  any  nine.    It  must 
be  indorsed  by  the  foreman:    ^A  true  bill. — A.  B^  fore* 
man^'^-retumed  into  open  Court,  and  filed  by  the  clerk." 

This  section  could  scarcely  be  construed  in  any  other 
way  than  to  make  it  the  duty  of  the  grand  jury,  as  a  body^ 
to  bring  the  bill  into  Court;  and  such  had  been  the  prac«  / 
tiee  befim  the  adoption  of  the  statute.  But  if  any  doubt 
ooald  exist  as  to  the  proper  construction,  the  next  section 
vemores  it,  for  it  provides  that  ^Each  indictment  must  be 
rigned  by  the  prosecuting  attorney,  and  when  the  grand 
jury  return  any  indictment  into  Court,"  &c.  The  statute 
then  provides  that  the  judge  shall  examine  it,  and  if  the 
foreman  has  &iled  to  indorse,  or  the  prosecutor  to  sign  it, 
the  Court  shall  cause  the  same  to  be  done  in  the  presence 
of  the  jury. 

Statutes  for  the  protection  of  the  life  and  liberty  of  citi- 
zena,  should  be  strictly  construed  in  favor  Of  their  inestimap 
ble  rights.  Such  a  construction  of  this  statute  would,  with- 
out doubt,  require  the  return  of  an  indictment  by  the  jury 
into  open  Court.  The  reasons  therefor,  are  somewhat 
developed  in  the  statute — that  it  may  be  examined  by  the 
judge — ^that  the  amount  of  bail  may  be  fixed  by  the  Court 
before  adjournment — ^that  an  order  may  be  entered,  if  ne- 
c^essary,  requiring  the  immediate  arrest  of  the  accused,  &c. 

As  the  necessity  of  a  return  of  the  indictment  into  open 
Court  is  liiQs  apparent,  the  next  question  is,  whether, 
nnder  the  circumstaBoes  of  this  case,  the  presumption 
ought  to  be  indulged  that  tfaeretum  had  been  made  in  the 
masner  xequired.  There  was  an  indorsement  on  the  indict- 
ment, by  the  clerk,  of  the  date  of  the  finding  thereof.  It 
was  found  among  the  records  of  the  Court.  The  defend- 
ant was  arraigned,  and  pleaded  and  was  tried,  without  hav- 
ing objected  to  the  record.  Nevertheless,  presumptions 
ought  not,  ordinarily,  to  be  indulged  against  a  person  ac- 
VoL.  XL— 20 


306  CASES  IN  THE  SUPREME  COURT 

Nor.  Term,  cused  of  crime.  The  piesnmption  of  innocence  clings  to 
^^^^"  a  man,  to  a  greater  or  less  degree,  thronghout  his  whole 
Start  trial,  but  may  be  gradually  weakened  by  the  proceedings 
The  Statv.  and  evidence  in  the  case,  as  it  legally  progresses,  step  by 
step,  in  regular  order.  Among  the  first  steps  that  could 
legally  be  taken  against  the  accused,  was  the  fiuding  of  an 
indictment,  as  provided  by  law.  He  could  not  have  been 
placed  upon  his  trial  without  the  presentation,  by  the  pro- 
per tribunal,  of  this  written  accusation.  It  was  the  foun- 
dation upon  which  rested  all  subsequent  proceedings,  and, 
therefore,  the  record  should  show  affirmatively — ^not  leave 
it  to  be  presumed — that  the  indictment  had  been  properly 
preferred  against  the  defendant.  The  record  fieuling  to 
show  this,  the  presumption  of  innocence  wiU  not  pennit 
the  supposition  that  this  important  step  in  the  proceedings 
was  properly  taken,  but  not  entered  on  the  record.  JZowey 
v.  The  People^  ^  Gilm.  11.— Gardner  v.  The  Peapik,  3 
Scam.  9li.— McKinney  v.  The  People,  2  Gilm.  540.— 4 
Blacks.  Comm.  366. — Whart  Am.  Cr.  Law,  3d  ed.,  p.  237. 

Per  Owriam. —  The  judgment  is  reversed  vtdth  cost& 
Cause  remanded,  &c. 

X  P.  Usher,,  for  the  appellant. 


» > 


Start  v.  The  State  on  the  relation  of  Sellebs, 

Fridaif,  APPEAL  from  the  Tippecwnoe  Circuit  Court 

Per  Curiam^The  facts  in  this  case  are  very  similar  to 
those  in  the  case  of  Melton  v.  The  StaU^  &c.,  9  Ind.  R. 
453,  and  for  the  reasons  therein  given  the  judgment  is  re- 
versed. 

&  A.  Huff,  Z.  Baird,  and  J.  M.  La  Rue,  for  the  appel- 
lant. 

S.  W.  Telford  and  T.  Dame,  for  the  state. 
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Not.  Tenn, 

Cronkhite  v.  The  State*  ^^^8' 

Cboskhits 

Indictment  m  follows:  "State  of  Indiana,  Warren  eoitnty.  Warren  Circuit  f^^^  Stats. 
Coart,  October  term,  1855.  The  grand  jory  of  Warren  comity  charge  that 
L.  S.  C,  on,  &c.,  at,  &c.,  did  in  a  rode,  insolent,  and  angry  manner,  unlaw- 
fallj  tondi  and  beat  C.  P.,  with  intent  then  and  there,  purposely,  and  with 
premeditated  malice,  to  kill  and  mwder  the  said  C.  F,,  by  then  and  there 
shooting  said  F.  with  a  pistol,  loaded,"  &c. 

Held,  1.  That  the  omission  of  a  formal  statement  of  the  names  of  the  parties, 
and  of  tiie  crime  charged,  was  immaterial. 

2.  That  an  assanit  and  battery  with  intent  to  muder  was  well  charged. 

APPEAL  from  the  Benton  Circuit  Court.  Fridojf, 

WoBDENy  J« — The  appellant  was  indicted  for  assault 
and  battery  with  intent  to  murder,  in  the  Warren  Circuit 
Court  A  change  of  venue  was  taken  to  the  Benton  cir- 
cuit, and,  in  the  latter,  he  was  tried  and  convicted  of  -the 
assault  and  battery,  and  fined  and  impriiloned. 

At  the  proper  time,  there  was  a  motion  to  quash  the  in- 
dictment, and,  also,  at  the  proper  time,  a  motion  in  arrest  of 
judgment  These  motions  were  made,  ^^upon  the  ground 
that  the  indictment  does  not  contain  a  title  to  th&  action, 
or  parties  and  cause  of  action;  and  upon  the  ground  that 
the  indictment  is  only  for  an  assault  and  battery." 

The  indictment  is  as  follows,  viz.: 

^^  State  of  Jkdianoj  Warren  county.  Warren  Circuit 
Court,  October  term,  1855. 

The  grand  jury  of  Warren  county  charge  that  Levi  & 
CronUiite^  on  the  11th  day  of  Jidy^  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five,  at  the  county 
and  state  aforesaid,  did,  in  a  rude,  insolent,  and  angry  man- 
ner, unlawfully  touch  and  beat  Caieb  Frame^  with  intent, 
then  and  there,  purposely,  and  with  premeditated  malice, 
to  kill  and  murder  the  said  Caieb  Frame^  by  then  and  there 
shooting  the  said  Frame  with  a  certain  pistol  loaded  with 
ball  and  powder,  and  held  in  the  hand  of  said  Cronkhite!^ 

The  law  prescribing  forms  in  criminal  actions  (2  R.  S. 
p.  356)  has  been  held  void  for  defect  in  the  title.  The  State 
V.  WiUon,  7  Ind.  R.  516. 


306  CASES  IN  THB  SUPREME  COUET 

Not.  Term,       It  is  provided  by  statute  that  "  The  indictment  or  infor- 
18S8,      mation  must  contain — 


Cboitkhitb  First  The  title  of  the  action,  specifying  the  name  oi 
Thx  Statb.  the  Ck)art  to  which  the  indictment  or  information  is  pre- 
sented, and  the  names  of  the  parties. 

Second*  A  statement  of  the  facts  constituting  the  of* 
fense,  in  plain  and  concise  langaage,  without  repetition.'' 
2  R.  S.  p.  367,  §  64. 

In  connection  with  the  above  provision,  we  moat  con- 
sider §§  60,  61,  of  the  same  law.    They  provide— 

[1.]  That  the  indictment  or  information  shall  be  deemed 
sufficient  if  it  can  be  understood  therefrom — 

^First.  That  the  indictment  was  found  by  the  grand 
jury  of  the  county,  &c 

^  Second.  That  the  defendant  is  named,  or  described,  jcc, 
as  a  person  whose  name  is  unknown  to  the  grand  jurors,  &c. 

^  Third.  That  the  offense  was  committed  within  the  juris* 
diction  of  the  Court,  or  is  triable  therein. 

^^Fomih.  That  the  offense  charged  is  cleariy  set  forth  in 
plain  and  concise  language,  without  repetition ;  and, 

^^  Fifth,  That  the  offense  charged  is  stated  with  such  a 
degree  of  certainty,  that  the  Court  may  pronounce  judg- 
ment upon  a  conviction,  according  to  the  right  of  the  case." 

[2.]  That  no  indictment,  &c.,  may  be  quashed  cmt  set 
aside  for  any  of  the  following  defects: 

'^  First  For  a  mistake  in  the  name  of  the  Court  or  county, 
in  the  title  thereof. 

*'  Second.  For  the  want  of  an  allegation  of  the  time  or 
place  of  any  material  fact,  when  the  venue  and  time  have 
once  been  stated  in  the  indictment  or  information. 

^  T%ird.  That  dates  and  numbers  are  represented  by 
figures. 

^'  Fourth.  For  an  omission  of  any  of  the  following  alle* 
gations,  viz.:  ^  With  force  and  arms^ — ^'^ contrary  to  the 
form  of  the  statute,"  or,  '^against  the  peace  and  dignity  of 
the  state  of  IndianaJ*^ 

^^F^OL  For  an  omission  to  allege  that  the  gmnd  jutcntb 
were  impanneled,  sworn,  or  charged. 
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^  Sixih.  For  any  surplusage,  or  repugnant  aUegation,  2?ot.  Term, 
when  there  is  sufficient  matter  alleged,  to  indicate  the       ^0^* 
dime  and  person  charged;  nor,  Cbokxhitx 

^  Seventh.  For  any  other  defect  or  imperfection  which  xhs  Stats. 
does  not  tend  to  the  prejudice  of  the  substantial  rights  of 
the  defendant  upon  the  merits.'^ 

The  indictment  in  this  case  contains  no  formal  title  spe- 
cifying the  names  of  the  parties,  or  the  crime  charged;  but 
we  think  the  name  of  the  Court  is  sufficiently  indicated. 

The  omission,  however,  of  such  farouU  statement  of  the 
names  of  the  parties  and  the  crime  charged,  we  think  is 
not  at  all  material  The  statute  does  not  require  the  title 
of  the  cause  to  specify  the  crime  charged;  and  the  indict- 
ment on  its  £ace  indicates,  as  fully  as  if  it  were  set  out  in 
a  formal  title,  that  the  prosecution  is  by  the  state  of  Indi^ 
anoy  against  the  accused.  It  is  clear  that  none  of  these 
defects  or  imperfections  '^tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the  merits.'' 

In  this  respect  the  indictment  is  precisely  similar  to 
what  appears  to  have  been  the  one  in  Dillon  v.  I%e  SUUe^ 
9  Ind.  R.  408,  which  was  held  good. 

The  objection  that  the  indictment  contains  a  charge  of 
assault  and  battery  only,  we  think  is  equally  groundless. 
The  charge  i8>  that  the  assault  and  battery  was  perpetrated 
by  the  defendant,  ^with  intent,  then  and  there,  purposely 
and  with  premeditated  malice,  to  kill  and  murder,"  &c. 
This  coiresponds  with  the  statutory  description  of  the 
crime  of  murder  in  the  first  degree,  and  is  sufficient. 

Two  errors  only  are  assigned — 

1.  -The  refusal  of  the  Court  to  quash  the  indictment. 

2.  The  refusal  to  arrest  the  judgment. 

What  has  been  already  said,  disposes  of  both  of  them. 
Per  Curiam, — The  judgment  is  affirmed  with  costs. 
D.  MacCy  for  the  appellant. 
X  L.  Miller,  for  the  state. 
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Not.  Tonn, 

1858. 

Barfbtt 

T. 
BULLETT. 

Friday, 
December  10. 


Barnett  and  Another  v.  Bullett« 

APPEAL  from  the  Warrick  Court  of  Common  Pleas. 

Perkins,  J^ — Suit  upon  two  instruments  of  writing  of 
similar  tenor.     The  following  is  a  copy  of  one  of  them: 

''  This  agreement,  entered  into  this  30th  day  of  iVbvem- 
ber,  A.  X>.,  1852,  between  George  W.  BuUeU  and  James 
Barnett  and  Jncob  Barnett^  is,  that  the  said  BuUett  doth 
agree  to  pay  to  said  Barnett  584  dollars,  65  cents,  without 
any  interest,  as  soon  as  he  can,  but  is  not  to  be  pushed  nor 
sued,  nor  to  sacrifice  property  to  pay  it,  nor  to  pay  it  inade 
of  any  limited  time."     Signed  by  the  parties. 

The  complaint  avers  the  present  ability  of  BuUett  to  pay 
the  note,  without  a  sacrifice  of  property,  &c.,  and  shows 
that  the  instrument  was  given  upon  a  valuable  considem- 
tion,  viz.,  the  conveyance  of  a  tract  of  land. 

The  complaint  was  demurred  to,  and  the  demurrer  sus- 
tained. 

The  ground  upon  which  the  demurrer  was  sustained  be- 
low, and  upon  which  the  ruling  is  supported  by  counsel 
here,  is,  that  the  instrument  amounts  to  nothing — that  it  is 
a  promise  never  to  pay ;  but  we  do  not  so  interpret  it. 

The  legal  import  of  the  writing  is,  that  BuUett  will  not 
agree  to  be  sued,  or  to  have  his  property  sacrificed  to  pay 
the  sum  named,  or  to  pay  it  within  a  limited  or  fixed  time; 
but  that  he  will  pay  it  as  soon  as  he  can — ^that  is,  as  soon 
as  he  is  able  to  do  so  without  such  sacrifice. 

The  complaint  is  sufficient. 

Per  Cktriam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

J.  O.  Jones  and  J.  E.  Blythe,  for  the  appellants. 

C  Baker,,  for  the  appellee. 
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KoY.  Tom, 
Ejbmp  r.  Harhan  and  Others*  1858. 


APPEAL  firom  the  Hamilton  Court  of  Common  Pleas,  thb  Stats. 

Per  Curiam^ — The  only  point  made  in  the  brief  in  this  jy^ 
case  is,  that  the  judgment  is  for  too  much.  A  calculation  December  lo. 
shows  that  it  is  about  right.  The  note  is  for  570  dollars, 
the  judgment  was  for  575  dollars,  70  cents.  The  note  was 
due  the  11th  of  September^  and  the  judgment  was  rendered 
on  the  15th  of  November  following.  The  note  was  on  in- 
terest two  months  and  four  days.  The  interest  for  two 
months  would  be  5  dollars,  70  cents,  and  for  four  days  38 
cents.  The  judgment,  therefore,  should  have  been  for  576 
dollars,  8  cents;  but  it  is  affirmed  with  costs  and  10  per 
cent,  damages.    De  mmmis  non  curat  lez. 

The  judgment  is  affirmed,  with  10  per  cent,  damages  and 
costs. 

2).  Moss^  for  the  appellant 

J.  W*  Oordon,  A.  H.  Conner ^  and  JL  Develinj  for  the 
appellees. 


Harman  V*  The  State. 
APPEAL  from  the  Noble  Circuit  Court.  ^}riday 

Dtcenbcr  10. 

Perkins,  J. — Indictment  for  passing  counterfeit  money. 
Ck>nviction  and  sentence  to  the  penitentiary. 

All  the  questions  arising  in  the  case,  except  two,  are  set- 
Ued  by  that  of  Wilkinson  v.  The  State,  10  Ind.  R.  372. 

The  two  unsettled  questions  are  these: 

1.  The  counterfeit  bill  charged  in  the  indictment  was 
passed  on  Sunday,  and  hence,  it  is  insisted,  that  the  defend- 
ant should  have  been  prosecuted  for  a  violation  of  the  Sab^ 
hath,  and  not  for  passing  counterfeit  money.  But  we  think 
it  was  proper  to  indict  the  defendant  for  the  commission 
of  the  higher  crime,  and  should  he  subsequently  be  prose- 
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Not.  Tttu,   cuted  for  violating  the  Sabbath^  the  question  of  a  Becood 

*^^'      panishment  for  that  offense  conld  be  raited*  It  is  not  clear 

OoLLin     but  that  he  might  be  separately  prosecuted  for  each  of  the 

Thb  Statb.  ofenses.     See  1  Wat  Archb^  p.  114,  and  notes.     At  aU 

events,  he  eould,  for  either,  in  the  first  instance. 

2.  The  record  does  not  show  a  formal  airaignment,  nor 
that  the  indictment  was  read  to  the  defendant.  See  Md- 
Jimkim  v.  The  SUOe,  10  Ind.  R.  140.  But  it  does  ahow 
that  the  defendant  appeared  and  applied  for  a  change  of 
venue,  upon  affidavit  that  he  could  not  have  a  fair  trial  ct 
the  charge  against  him  in  the  indictment,  in  the  conntj 
where  it  was  pending.  And,  his  application  being  over- 
ruled, the  record  states  that  the  issue  was  joined,  and  a 
jury  sworn  to  try  it. 

The  affidavit  for  a  change  of  venue  shows  that  the  party 
was  informed  of  the  contents  of  the  indictment;  and,  in  a 
criminal  case,  the  defendant  may  plead  the  general  issue 
orally,  though  he  cannot  in  a  civil,  except  where  it  origi- 
nated before  a  justice  of  the  peace.  In  this  ca8e,lherefore, 
it  was  not  necessary  that  the  record  should  contain  a  for^ 
mal  plea  of  the  general  issue;  and,  as  the  defendant  did 
not  refuse  to  plead,  it  was  not  necessary  that  the  Court 
should  enter  the  general  denial  for  him. 

It  would  seem,  therefore,  that  the  party  had  the  benefit, 
substantially,  of  all  the  statutory  requirements.  He  took 
no  exception  below,  upon  this  point,  and  though  he  moved 
for  a  new  trial,  he  did  not  specify  this  objection  among 
the  causes  for  it. 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

'  11  MM  -A'  Ellison,  for  the  appellant. 

124  9n\ 


■  ■o»  »' 


Collins  it.  The  State  on  the  relation  of  Hood. 

f^idmi,  APPEAL  from  the  Jap  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  prosecution  commenced  before 
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a  JQBtice  of  the  peace  for  surety  of  the  peace.  In  the  Com-  ^<^-  'l^*™^, 
mon  Pleas,  a  motion  was  made  to  disimss  for  want  of  a  suf-      *^^' 
ficient  affidavit.    Motion  overmled.     The  affidavit  was  in  Tbs  Stats 
the  alternative,  expressing  the  affiant's  fear  of  bodily  harm       blt. 
to  himself  or  some  member  of  his  family,  and  is,  therefore, 
said  to  be  insufficient.     It  has  been  decided  otherwise. 
Qmklin  v.  The  State,  8  Ind.  R.  458. 

The  cause  was  submitted  to  a  jury.  The  verdict  is  also 
in  the  alternative;  that  the  complaining  witness  had  just 
cause  to  fear  injury  to  himself  or  some  member  of  his  fam- 
ily, &;c. 

A  motion  to  set  aside  this  verdict  was  overruled,  and 
the  defendant  required  to  enter  into  a  recognizance,  &c. 

We  do  not  see  any  error  in  the  case.  If  the  mUng  in  8 
Ind.  S.  is  correct,  and  we  are  disposed  to  adhere  to  it  as 
correct  under  our  statutes,  then  we  cannot  see,  nor  has 
there  been  pointed  out  to  us,  any  reason  why  the  same 
role  should  not  obtain  as  to  the  verdict. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

&  Colgrave,  for  the  appellant. 

J.  P.  Shank,  for  the  state. 


■  »•  • » 


The  State  v.  Ely. 

APPEAL  from  the  Blackford  Circuit  Court.  /v«fay, 

Hanna,  J« — This  was  a  case  reserved  under  §  119,  2  R. 
S.  p.  377,  by  the  prosecuting  attorney. 

The  appeal  will  have  to  be  dismissed. 

The  statute  referred  to,  authorized  a  reserved  case  io  be 
appealed  to  this  Court  within  a  year  after  the  defendant  is 
acquitted. 

The  record  before  us  shows  that  the  points  reserved  arose 
upon  the  ruling  of  the  Court  in  granting  the  said  Ely  a 
new  trial,  he  having  been  tried  at  the  April  tenn,  1858,  and 
a  verdict  of  guilty,  &c.,  having  been  returned. 
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Not.  Tmn,       So  far  as  the  record  shows,  there  has  been  no  final 

^^Q*  the  caase  was  continued  upon  granting  the  new  triaL 
BuTTov         Per  Curianu — The  appeal  is  dismissed 
Fbbousok.       D.  NcUionj  for  the  state. 


Roderick  v.  Deam. 


Friday, 
Decetnber  10. 


ERROR  to  the  Wells  Chrcuit  Cotffi 

Per  Curiam, — Snit  before  a  justice  of  the  peace.  Ap- 
peal to  the  Circuit  Court  In  that  Court  the  appeal  was 
dismissed  on  motion.  No  exception  was  taken,  and  the 
cause  of  dismissal  not  appearing,  there  is  no  question  be- 
fore this  Court.  It  is  presumed  the  action  of  the  Court 
below  was  right. 

The  judgment  is  affirmed  with  costs. 

J.  P.  Oreer^  for  the  appellant. 


Button  v.  Ferguson. 


Friday, 
December  10, 


Where  the  Court  finds  the  facts  in  a  cause  and  states  a  oondusion  of  law  theic- 
from,  and  such  focts  and  condosion  are  reduced  to  writing,  signed  by  die 
judge,  and  filed,  no  bill  of  exceptions  is  necessary  to  make  sacfa  paper  a 
part  of  the  record. 

APPEAL  from  the  Cass  Circuit  Ck)nrt 

Hanna,  Jd — This  was  an  action  by  Ferguson  against 
ButtaUy  commenced  before  a  justice  of  the  peace,  to  re- 
cover the  value  of  a  pair  of  oxen.  On  appeal  to  the  C^ 
cuit  Ck>nrt,  and  trial  before  that  Court,  there  was  a  finding 
and  judgment  for  the  plainti£f  for  85  dollars.  A  motion 
for  a  new  trial  was  made,  overruled,  and  the  ruling  ei- 
cepted  to,  as  we  are  informed  by  the  record  as  made  by 
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the  clerk.    No  hill  of  exceptions  appears  in  the  record.   As  ^ot-  Teim, 
a  part  of  the  transcript,  there  is  copied  what  purports  to       ^^^* 
be  a  statement,  in  writing,  of  the  facts,  and  the  conclusion     Burrow 
of  law  upon  them,  which  is  signed  by  the  circuit  judge.        Ebboubov. 

The  first  point  presented  is,  whether,  under  our  practice, 
there  is  any  question  presented  by  the  record,  in  such  form 
as  to  enable  us  to  consider  it. 

It  is  argued  that,  unless  a  bill  of  exceptions  had  been 
taken  to  the  ruling  of  the  Court  upon  the  motion  for  a 
new  trial,  and  the  finding  of  facts  and  the  conclusion  of  law 
therein  embodied,  that  the  same  are  not,  necessarily,  a  part 
of  the  record,  and  are  not,  therefore,  properly  before  us. 

The  statute  (2  R.  S.  p.  115)  is,  that  upon  the  trial  of 
questions  of  fact  by  the  Court,  no  other  finding  is  neces- 
sary, ^except  generally  for  the  plaintiff  or  defendant,  un- 
less one  of  the  parties  request  it,  with  the  view  of  except- 
ing to  the  decision  of  the  Court  upon  the  questions  of  law 
involved  in  the  trial,  in  which  case  the  Court  shall  first 
state  the  facts  in  writing,  and  then  the  inclusions  of  the 
law  upon  them,  and  judgment  shall  be  entered  accord- 
ingly.*' 

The  only  question  attempted-  to  be  made  is  upon  the 
facts  thus  foimd,  and  the  conclusion  of  law  thereon,  by  the 
Court. 

We  are  inclined  to  the  opinion  that  where  the  finding 
and  conclusion  are  stated  in  writing  and  signed  by  the 
judge,  and  filed,  as  in  this  instance  was  done,  no  bill 
of  exceptions  is  necessary  to  make  such  paper  a  part  of 
the  record;  but  that  §  559,  2  R.  S.  p.  159,  regulating  ap- 
peals to  this  Court,  makes  it  a  part  of  the  record.  That 
section  provides,  among  other  things,  that  '^all  papers  per- 
taining to  a  cause,  and  filed  therein,  are  to  be  deemed  parts 
of  the  record,"  &c 

As  this  paper  pertained  to  the  cause,  and  was  filed  there- 
in, we  are  of  opinion  it  was  a  part  of  the  record  without  a 
bill  of  exceptions,  and  we  cannot  see  any  necessity  for  an 
exception,  in  this  case,  to  the  ruling  upon  the  motion  for  a 
new  trial,  in  any  other  form  than  would  be  required  to  re- 
serve a  point  upon  a  decision  upon  demurrer,  for  the  rea- 
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Ckimom 

T. 


KoT.  Term,  son  that  the  gioiiiid  of  objection  sufficiently  appeared  in 
^^^*  the  record.  In  that  form  the  exception  was  made,  and  we 
think  it  enables  us  to  examine  the  error  assigned  upon  it 

The  question  then  presents  itself^  whether  the  &ct8  found 
sustains  the  conclusion  as  to  the  liability  of  the  defendant 
We  have  examined  the  finding  of  the  Court,  and  aie  of 
opinion  that  the  judgment  thereon  was  correct. 

Per  Cktriam. — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs* 

H.  P.  Biddle  and  B.  W.  Peters^  for  the  appellant. 

jL.  Chamberliny  for  the  appellee. 


>^  ■ 


Chissom  and  Others  v.  Hawkixs. 


Beplcrin  for  1,700  biubelf  of  ooni.  The  com  wm  raised  hj  one  Wrigk^  spon 
land  held  by  him  of  the  plaintiff  below  by  the  following  lease :  "This  artkk 
of  agreement  made,  &c.,  between  James  Hawhins  and  Lewis  Wri^kt,  of,  &c^ 
witnesseth  that  the  said  Hawkins  has  this  day  rented  to  the  said  Wrukt  tke 
fitrm  on  which  he  now  lives,  consisting  of  one  hnndred  acres  of  tfllaUe  bad, 
and  twentj-fiye  acres  of  pasture  land,  for  which  the  said  Wri^  s^iees  to 
pay  to  said  Hawkins  sixteen  bushels  of  com  per  acre  for  the  tillahle  land, 
and  for  the  pasture  land  he  agrees  to  pay  one  hundred  bushels  of  cant-- 
making,  in  all,  one  thousand  seren  hundred  bushels,  which  com  ia  to  Ik 
husked  and  cribbed  in  good  order.  *  •  •  The  said  Wrigkt  agrees 
the  said  Hawkins  shall  hold  the  crop  as  security  for  the  payment  of  the 
claiming  no  right  to  sell,  remove,  or  in  any  way  dispose  of,  any  part  of  tix 
crop,  until  the  rents  are  paid,"  &c.  Wright  baring  raised  a  crop  of  com, 
sold  it  to  one  Ford,  he  having  notice  of  the  lien  for  rent.  Ford  sold  it  to  £■ 
and  F,,  who  had  not  such  notice. 

Held,  1.  That  the  property  in  the  com  raised  by  Wright  was  in  him,  and  did 
not  by  virtue  of  the  latter  clause  of  the  lease,  vest  in  Hawkitu. 

9.  That  the  contract  was  entirely  executory — ihe  crop  having  no  existciiee  si 
the  time,  the  title  thereto  did  not  pass,  and  Wrigk  mig^t  sell  U  widio«t  Ae 
consent  of  Hawkins,  so  as  to  vest  a  good  title  in  the  purchaser,  at  least  if 
such  purchaser  had  no  notice  of  H.'s  claim. 

3.  But  H.*s  claim  might,  perhaps,  be  enforced  agahist  all  persons  having  no- 
tice  of  it. 


Fridatf, 
DecenAerXO^ 


APPEAL  from  the  Tippeccmae  Circuit  Conrt. 
WoBDBN,  J. — This  was  an  action  of  replevin  by  the  ap* 
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peDee  against  the  appellants  for  one  thousand  seven  hun-  ^^^^  Tena, 
died  bushels  of  com.     The  complaint  charges  that  the      -^^^ 
defendants  unlawfully,  and  without  right,  detain  from  the     Cbimoh 
possession  of  the  plaintiff  one  thousand  seven  hundred    Bawtuxb, 
bushels  of  com  in  the  crib  now  upon  land  heietofore 
owned  by  said  James  Hawkins,  Eli  Hawkins,  and  William 
Hawkins,  and  farmed  during  the  season  of  1856  by  one 
Lewis  Wright,  which  com  is  the  property  of  the  plaintiff, 
and  to  the  possession  of  which  he  is  lawfully  entitled,  &c. 

The  defendants  answered — 1.  By  a  general  denial;  2. 
That  the  property  was  in  said  Fowler  and  Ecurl,  and  not 
in  the  plaintiff. 

There  was  a  trial  by  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff,  a  motion  for  a  new  trial 
being  overruled. 

It  appears  by  a  bill  of  exceptions,  that  the  com  in  ques* 
tion  was  raised  by  said  Lewis  Wright,  on  land  held  by 
him  of  the  plaintiff,  by  the  following  lease,  viz : 

''Thts  article  of  agreement  made,  &c.,  between  James 
Hawkins  and  Lewis  Wright,  of,  &c.,  witnesseth  that  the 
said  Hawkins  has  this  day  rented  to  the  said  Wright  the 
farm  on  which  he  now  lives,  consisting  of  one  hundred 
acres  of  tillable  land,  and  twenty-five  acres  of  pasture  land, 
for  which  the  said  Wright  agrees  to  pay  to  said  Hawkins 
sixteen  bushels  of  com  per  acre  for  the  tillable  land,  and 
for  the  pasture  land  he  agrees  to  pay  one  hundred  bushels 
of  corn — making,  in  all,  one  thousand  seven  hundred  bush- 
els, which  corn  is  to  be  husked  and  cribbed  in  good  order. 
*  *  *  The  said  Wright  agrees  that  the  said  Hawkins 
shall  hold  the  crop  as  security  for  the  payment  of  the  rent, 
claiming  no  right  to  sell,  remove,  or  in  any  way  dispose  of, 
any  part  of  the  crop,  until  the  rents  are  paid,"  &c. 

Wright,  having  raised  a  crop  of  com  on  the  premises, 
sold  it  to  one  Amos  Ford,  or  at  least  his,  Wrighfs,  interest 
in  the  crop.  Ford  having  notice  of  Hawkins's  lien  on  the 
crop  for  the  rents.  Ford  sold  the  entire  crop  to  Fowler 
and  Fori,  who  do  not  appear  to  have  had  any  notice. 
There  is,  perhaps,  a  little  discrepancy  in  the  teAimony  as 
to  the  extent  of  the  sale  made  by  Wright  to  Ford.    The 
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Not.  Teim,   sale  was  by  the  bushel,  at  a  price  fixed  per  basbel;  but 
^^^'      whether  the  entire  crop  was  sold,  or  only  the  interest  of 
Chisbom     Wright  in  it,  is  a  point  on  which  the  testimony  is  not  bar- 
Hawkiitb.    monious. 

The  defendants  asked  several  charges ;  but  we  deem  it 
unnecessary  to  notice  them,  as  the  main  question  raised 
by  them  is  involved  in  the  charges  given  by  tbe  Coort,  to 
which  they,  at  the  proper  time,  excepted. 

The  charges  given  by  the  Court  are  as  follows,  viz. : 

1.  ^'  If  the  jury  believe  from  the  evidence  that  the  com 
in  question  was  raised  by  Wright  on  the  land  of  HawkUu^ 
and  remained  there  at  the  commencement  of  this  suit, 
under  the  lease  which  has  been  read  in  evidence,  the  plain- 
tiff could  not  be  deprived  of  the  corn  without  his  consent, 
by  any  sale  of  Wrighfs^  and  if  no  such  consent  has  been 
given  by  the  plaintiff,  you  should  find  for  the  plaintifC'^ 

2.  '^  U  the  jury  believe  from  the  evidence  that  the  plain* 
tiff  consented  or  agreed  that  Wright  might  sell,  or  that 
Ford  might  buy  and  take  away  the  com,  and  that  he 
would  look  to  Ford  for  the  rent,  then  you  should  find  fcM* 
the  defendants." 

3.  ^'  The  lease  is  a  reservation  of  tbe  possession  of  tbe 
rent  com  to  the  plaintiff,  and  he  cannot  be  deprived  of  it 
without  his  consent" 

It  may  be  observed  that,  by  the  terms  of  the  lease, 
Wright  was  to  pay  as  rent  one  thousand  seven  hundred 
bushels  of  corn;  but  not  necessarily  the  specific  com  that 
he  might  raise  on  the  premises.  That  amount  be  was  to 
pay,  whether  he  raised  it  or  not,  and  the  payment  of  that 
amount,  either  in  corn  raised  on  the  premises,  or  otherwise 
procured,  would  have  discharged  his  contract. 

We  are  of  opinion  that  the  property  in  the  com  raised 
by  Wright  on  the  premises  was  in  him,  and  did  not,  by 
virtue  of  the  clause  in  the  lease  providing  that  Eawlms 
might  hold  the  crop  as  security  for  the  payment  of  the 
rent,  vest  in  Hawkins*  In  order  to  constitute  a  valid  sale, 
so  as  to  vest  the  title  in  the  purchaser,  the  thing  sold  must 
have  an  ftctual  or  potential  existence,  and  be  capable  of 
delivery— otherwise  it  is  not  strictly  a  contract  of  sale,  but 
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a  special  or  executory  agreement.    2  Eenf  s  Coram.  468.  ^^^  Term, 
At  page  504  [id.]  it  is  said  that,  "K  the  subject-matter  of      ^^^' 
the  contract  does  not  exist  in  rerum  nature^  at  the  time  of     Chusom 
the  contract,  but  remained  to  be  thereafter  fabricated  out    Havxutb. 
of  raw  material,  it  is  consequently  incapable  of  delivery, 
and  not  within  the  statute  of  frauds;  and  the  contract  is 
valid  without  a  compliance  with   its  requisitions.     The 
case  rests  entirely  on  contract,  and  no  property  passes 
until  the  article  is  finished  and  delivered." 

So,  in  the  case  at  bar,  the  contract  was  entirely  execu- 
tory in  its  character,  the  crop  having  no  existence  at  the 
time  of  the  contract,  and  the  title  thereto  not  passing  to 
Hawkins,  The  contract  was  of  such  a  nature  as  would 
subject  WriglU  to  an  action  for  a  breach,  if  he  should  vio- 
late its  provisions,  but  not  such  as  divested  him  of  the  title 
to  the  crop  to  be  raised. 

It  follows  that  if  the  title  was  in  Wright^  he  might  sell 
the  crop  without  the  consent  of  Hawkins^  so  as  to  vest  a 
good  title  in  the  purchaser,  at  least  if  such  purchaser  had 
no  notice  of  Hawkinses  claim. 

The  instructions  given  we  think  erroneous,  as  they  as- 
sume that  the  consent  of  Hawkins  was  necessary  to  give 
validity  to  any  sale  that  might  be  made  by  Wrig/U. 

Although  we  are  of  opinion  that  the  lien  acquired  by 
Hawkins^  by  virtue  of  the  lease,  did  not  divest  WrighPs 
title  to  the  crop  so  as  to  prevent  him  from  making  a  valid 
sale  to  a  third  person,  yet  we  do  not  decide  that  it  was  not 
such  a  lien  as  might  be  enforced  against  all  persons  hav- 
ing notice  of  his  claim. 

In  a  note  to  Smith's  Mercantile  Law,  p.  693,  it  is  said 
that  ^  Liens  are  sometimes  recognized  and  protected  in  a 
Court  of  equity,  which  a  Court  of  law  would  not  regard. 
For  while  at  law  the  general  rule  seems  to  be  that  a  grant 
or  assignment  is  not  valid  unless  the  thing  which  is  the 
subject  of  it  has  an  existence  actual  or  potential  at  the 
time  of  such  grant  or  assignment,  and  that  a  mere  possi- 
bility is  not  assignable;  yet  in  equity,  it  has  been  stated  by 
an  eminent  judge  to  be  a  clear  result  from  all  the  authori- 
ties, that  whenever  the  parties,  by  their  contract,  intend  to 
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Not.  Tem,   create  a  positive  lien  or  ciiarge,  either  npon  real  cir  per- 

^^^*      Bonal  property,  whether  then  owned  by  the  afiugnor  or  con- 

FoROBT     tractor,  or  not,  or,  if  personal  property,  whether  it  is  then 

Tgous.     tn  esse  or  not,  it  attaches  in  equily  as  a  lien  or  ckaige 

npon  the  particniax  property,  as  soon  as  the  aarignor  or 

contractor  acquires  a  title  thereto,  against  the  latter,  and 

all  persons  asserting  a  claim  thereto  onder  him,  either  v(d- 

nntarily,  or  with  notice,  or  in  bankraptcy.     Stokt,  J^  in 

MUcheU  V.  Winslowj  2  Story  R.  630,  638^  644,  and  cases 

there  cited." 

All  distinctions  being  abolished  between  proceedings  at 
law  and  in  equity,  probably,  if  the  above  doctrine  be  coi^ 
rect,  the  pisintiS  could  assert  his  claim  to  the  property  in 
this  action,  and  if  Ford^  and  also  Fowler  and  Early  weie 
purchasers  widi  notice,  he  could  recover. 

But  the  charges  given  took  all  questions  of  notice  fipom 
the  jury,  and  placed  t^e  case  upon  the  ground  that  WriglU 
could  not  make  a  valid  sale  without  the  consent  of  the 
plaintifC 

Per  Curiam. — The  judgment  is  reversed  \fritii  oosts. 
Cause  remanded  for  a  new  trial 

jR.  C.  Gregory^  H»  W.  CSiase,  and  X  A.  WUstaehj  for  the 
appellants. 

Wl  C  Wilson  and  O.  Crordner,  for  the  ajq^ellee. 


■  ^m^  • 


Forget  v.  Tucker. 

fii  sctioiis  oomnMDood  before  a  jiutiee  of  tho  peace,  an j  matter  <^ 
except  the  statute  of  liodtations,  set-off,  and  matter  in  abatement^  maj  be 
given  in  evidence  without  answer. 

The  words — "This  is  the  substance  of  all  the  evidence  offered  on  the  trial  by 
the  pardes/'  do  not  meet  the  refjuirement  of  die  80th  nde  of  tins  Comxt 

/VM&iy,  APPEAL  from  the  Howard  Court  of  Common  Pleas. 

Datison,  J. — Forgey  brought  this  action  against  3Wdter, 
before  a  joatioe  of  the  peace,  for  the  recovery  of  a  horse  of 
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the  value  of  100  doUare.     The  complaint  is  in  the  usual  ^o^-  Tem, 
form.    No  answer  was  filed.    Before  the  justice,  there  was      ^°^' 
a  judgment  against  the  plaintiff,  firom  which  he  appealed.     Fobobt 
Trial  in  the  Common  Pleas,  which  resulted  in  a  verdict     Tuckbb. 
for  the  defendant.     New  trial  refused,  and  judgment,  &c. 

The  assignments  of  error  assume — 1.  That  there  being 
no  answer  to  the  complaint,  there  was  no  issue,  and  conse- 
quently there  was  a  trial  without  an  issue,  which  has  been 
adjudged  erroneous.  2.  That  the  verdict  is  nnsustained 
by  the  evidence. 

The  statute  relating  to  the  <^mode  of  proceeding  before 
justices  of  the  peace,"  enacts  that  "all  matter  of  defense, 
except  the  statute  of  limitations,  set-off,  and  matter  in 
abatement,  may  be  given  in  evidence  without  plea."  2 
R.  S.  p.  455,  §  34  As  we  have  seen,  this  suit  was  com* 
menced  before  a  justice,  and  the  record  shows  that  no  at- 
tempt was  made  by  the  defendant  to  set  up  the  statute  of 
limitations,  set-off,  or  matter  in  abatement;  hence,  the  rule 
to  which  we  have  referred,  in  its  application  to  the  case 
at  bar,  Avoided  the .  necessity  of  any  written  defense.  Id. 
§67. 

In  relation  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  the  appellee  contends  that  there  is  no  aver- 
ment in  the  record  that  it  contains  all  the  evidence.  There 
h  a  bill  of  exceptions  which,  after  setting  out  certain  testi- 
mony given  on  the  trial,  says:  '^This  is  the  substance  of 
all  the  evidence  offered  on  the  trial  by  the  parties."  Rule 
30  of  this  Court  says :  "  In  every  bill  of  exceptions,  pur- 
porting to  set  out  the  evidence  upon  motion  for  a  new 
trial  overruled,  the  words — 4his  was  all  the  evidence  given 
in  the  cause' — are  to  be  regarded  as  technical,  and  indis- 
pensable to  repel  the  presumption  of  other  evidence." 
The  words  referred  to  as  contained  in  the  bill  of  excep- 
tions, it  wiU  at  once  be  seen,  do  not  meet  the  requirement 
of  the  rule ;  hence,  we  are  not  allowed  to  presume  that  all 
the  evidence  given  on  the  trial  is  before  us  (1 ). 

Admitting,  however,  that  the  record  does  contain  all  the 
evidence,  still  the  judgment  must  stand.     We  have  exam- 
VoL.  XI^21 


322 


CASES  IN  THE  SUPREME  COURT 


KoT.  Term,   ined  it  carefully,  and  are  of  opinion  that  its  weight  acccxds 
^858.      ^ith  the  verdict 

Powell         Per  Ouriam. — The  judgment  is  affirmed,  with  5  per  cent 
PiBBCB.     damages  and  costs. 

C.  D.  Murray^  for  the  appellant. 

N.  R.  Lindsay  and  T.  J.  Harrison^  for  the  appellee. 


(1)  See  McCoU  t.  The  State,  10  Ind.  R.  50,  and  cases  cited  in  note;  Beard 
T.  Tke  Fint  Pretbyterian  Church,  id.  568. 


Powell  v.  Pierce  and  Another. 


Saturde^f 
December  11. 


APPEAL  from  the  THppecanoe  Court  of  tSommon  Pleas. 

Per  Cfuriam, — Suit  by  the  appellant  against  the  appel- 
lees, to  recover  the  value  of  a  kettle,  delivered  as  per  order 
of  the  defendants.  Answer  in  denial.  Trial  by  jury;  ve^ 
diet  and  judgment  for  defendants.  Motion  for  new  iml 
overruled. 

The  errors  assigned  are — 1.  The  refusal  of  the  Court  to 
give  instructions  asked.  2.  The  refusal  to  grant  a  new 
trial. 

There  is  some  evidence  set  out  in  a  bill  of  exceptions: 
but  it  is  not  alleged  that  ^'this  was  all  the  evidence  given 
in  the  cause,"  in  accordance  with  the  30th  rule;  and,  there- 
fore, we  must  presume  that  the  instructions  refused,  on  the 
supposition  that  they  were  abstractly  correct,  were  irrele- 
vant. 2%e  N.  A.  and  &  Railroad  Co.  v.  CaUoWj  8  Ind.  R. 
471. 

For  the  same  reason,  we  cannot  examine  the  correctness 
of  the  ruling  on  the  motion  for  a  new  trial  (1). 

The  judgment  is  affirmed  with  costs. 

O.  8.  Orth  and  T.  A,  Stein^  for  the  appellant 

H.  W.  Chase  and  J.  A*  WUstach^  for  the  appellees. 


(1)  See  the  next  preceding  case. 
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Not.  TcnU) 

Havens  v.  Talbott  and  Others.  looa 


Hatbvs 


Wliere  the  indoiMr  of  a  pioiiiissoxy  note  payable  in  bank,  wrongfnlly  ob-     Taxmtt. 
tained  possession  of  the  note  before  it  was  due,  and  retained  it  until  after 
matnritj,  and  took  other  steps  tending  to  show  a  primary  liability  on  his 
port  to  pay  the  note : — HM,  that  he  was  not  entitled  to  notice  of  present- 
ment and  non-payment. 

APPEAL  from  the  Howard  Circuit  Court  Saturday, 

JMoOmMSt  11. 

Haiyna,  J. — This  was  a  snit  against  Reeder  as  maker, 
and  Havens  as  indorser,  of  a  promissory  note  payable  in 
bank. 

The  complaint  avers  the  making  of  said  note  payable  to 
the  order  of  Havens;  the  indoreement  and  deliyery  thereof 
by  Havens  to  the  plaintiffs  ;^and  sets  up  as  an  excuse  for 
the  non-presentation  thereof  at  bank  for  payment  at  ma- 
turity, that  said  Havens^  before  it  became  due,  ^represented 
to  one  Harrison,  the  attorney  of  said  plaint]£B[^  that  if  said 
note  could  be  had,  he  would  satisfy,  pay,  and  dischaj^ 
the  same  in  good  cash  notes  secured  by  real  estate ;"  that 
the  said  attorney  procured  the  same  of  said  plaintiffs,  and 
proceeded  to  make  the  arrangement  with  said  Havens^  and 
that  whilst  said  arrangement  was  being  made,  at,  &c^'  the 
said  Havens  picked  up  the  note  and  left  the  room,  saying 
that  he  wished  to  have  it  to  make  an  arrangement  with 
iZeecfer,  and  that  he  would  return  in  a  short  time  and  make 
the  payment;  that  he  did  not  return  and  make  the  pay- 
ment, nor  did  he  return  said  note  until  after  it  was  due, 
&c,  but  that  before,  at  the  time  of^  and  after  maturity, 
said  note  was  wrongfully  in  the  possession  of  said  Havens 
and  Reeder;  that  it  remains  unpaid,  &c« 

jReeder  was  defaulted,  and  Havens  demurred  to  the  com- 
plaint The  demurrer  was  OTCiruled,  which  ruling  presents 
the  first  question  for  consideration. 

We  are  not  apprised  of  the  process  of  reasoning  by 
which  the  appellant  arrives  at  the  conclusion  that  he  was, 
under  the  ciroamstanceB,  entitled  to  notice  of  the  presenta- 
tion and  non-payment  of  said  note,  at  maturity. 

If  he  had  been  a  second  indorser,  and,  as  such,  had 


334 


CASES  IN  THE  SUPREME  COURT 


Bbuhxtt 

T. 

Shbbf. 


Nov.  Tenn,  taken  the  note  up  before  maturity,  certainly,  it  would  have 
•'^^"'  been  his  duty,  the  same  as  any  other  holder,  to  have  pre- 
sented it,  in  order  to  charge  the  prior  indorsen  If,  instead 
of  taking  up  the  note  from  the  holders,  he  should  obtain 
possession  of  it,  as  above  stated,  would  it  not  devolve 
upon  him,  in  like  manner,  to  take  the  necessary  steps  to 
hold  the  prior  indorser  responsible?  But  it  is  not  neces- 
sary to  decide  that  question,  because,  in  the  case  at  bar,  in 
addition  to  the  facts  of  possession,  &c.,  averred,  it  is  also 
shown  that  he  had  taken  such  steps,  in  reference  to  the 
paper,  as  tended  to  show  a  primary  liability,  upon  bis  part, 
to  pay  the  same,  although,  apparently,  he  was  sen  indoiaer 
only. 

We  think  that  the  demurrer  was  properly  overmled. 

The  next  error  assigned  is,  that  a  new  trial  should  have 
been  granted.     The  evidence  is  not  in  the  record. 

The  next  error  assigned  is,  that  the  judgment  should 
have  been  arrested.  The  record  does  not  show  any  mo- 
tion in  arrest. 

Per  Oariam. — The  judgment  is  affirmed,  with  8  per  cent 
damages  and  costs. 

L.  Chamberlin  and  C.  D.  Murray^  for  the  appellant. 

&  Yandes  and  0.  (7.  Htnes,  for  the  appellees. 


<  •»•  » 


Bennett  v.  Shebn* 


11    334 
134     77 


A  demarrer  to  a  paragn^  of  an  answer,  alleging  for  cause  that  "te 
does  not  state  matter  sufficient  to  constitnte  any  defense/'  &c.,  is  good. 

Qfua-ey  whether  this  Conrt  wonld,  In  any  case,  treat  as  a  nnllitj,  a  paper  fikd 
as  a  demarrer,  where  no  objection  had  heen  taken  to  it  in  die  CSooit  below. 


Saturday^ 
Deeea^berll, 


APPEAL  from  the  Tippecanoe  Ck>urt  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  by  Shem  against  BenmeU  to 
Tecover  the  possession  of  certain  peisonal  property  alleged 
to  have  been  morl^ged  to  said  plaintiff  by  Longley  and 
i^vens.     - 
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The  defendant  answered  in  four  paragraphs 

1.  A  denial. 

2.  Property  in  the  defendant. 

3.  Setting  forth  that  the  property  was  levied  upon  by  the 
defendant  as  a  constable,  &c.,  and  taken  out  of  the  posses- 
sion of  said  Lofigley  by  virtue  of  an  execution  against  the 
property  of  said  Longhy  and  one  Stwrges^  &c. 

4.  Property  in  Sturges. 

There  was  a  reply  in  denial  to  the  second  and  fourth 
paragraphs,  and  a  demurrer  to  the  third,  which  was  sus- 
tained. There  was  no  exception  to  the  ruling  of  the  Court 
on  the  demurrer. 

Trial  by  a  jury;  verdict  for  the  plaintiff;  and  judgment 
over  a  motion  for  a  new  triaL 

The  appellant  suggests  and  argues  in  his  brief,  that  two 
errors  were  committed  by  the  Court  below — first,  in  the 
roling  on  the  demurrer;  and  second,  in  refusing  a  new 
trial. 

As  to  the  first,  it  is  insisted  that  although  no  exception 
was  taken  to  the  ruling  of  the  Court  upon  the  demurrer, 
yet  the  Court  below  ought  to  have  disregarded  the  paper 
filed  as  a  demurrer,  and  this  Court  should  also  treat  it  as  a 
nullity,  because  it  vras  not  in  the  form  prescribed  by  the 
statute.  If  the  paper  filed  as  a  demurrer  should  be  consid- 
ered a  nullity,  it  is  then  insisted  that  there  was  a  trial  with- 
out an  issue  upon  the  third  paragraph  of  the  answer.  We 
are  referred  to  the  case  of  La/ne  v.  The  State j  7  Ind.  R.  426. 
That  was  a  case  in  which  one  demiurer  was  filed  to  three 
paragraphs  of  an  answer,  alleging  that  they  were  insuffi- 
cient in  law  to  constitute  a  legal  defense  to  the  action.  In 
this  case,  the  paper  states  that  the  plaintiff  demurs  to  the 
third  paragraph  of  the  answer,  because  ^'the  same  does  not 
state  matter  sufficient  to  constitute  any  defense,"  &c.  In 
the  case  in  7  Ind.  B.  the  Court  is  not  at  all  pointed  to  the 
insufficiency  of  either  of  the  paragraphs.  In  this  case,  the 
insufficiency  is  pointed  out  as  being  the  matter  of  the  par- 
agraph. The  demurrer  is  not  for  want  of  jurisdiction  in 
the  Court,  nor  for  want  of  proper  parties,  nor  for  any  other 
cause  pointed  out  in  the  statute,  unless  it  falls  under  the 


Nov.  Tenay 

1858. 

BsmrBTT 

T. 

SasBH. 
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Not.  Term,   fifth  subdivision,  which  it  certainly  wonld,  if  the  worA  facts 
1808.      ^a.s  substituted  for  matter. 


BiNXBTc  Without  deciding  whether  we  would,  in  any  case,  treat 
a  paper  filed  as  a  demurrer  as  a  nullity,  where  no  objection 
had  been  taken  to  it  in  the  Court  below,  by  a  motion  to 
reject  it,  or  otherwise,  we  think  that  in  this  case  the  cause 
stated  in  the  paper  is  so  nearly  in  the  language  given  in 
the  statute,  that  we  cannot  do  otherwise  than  txeat  it  as  a 
demurrer;  and,  as  no  exception  was  taken,  we  cannot  in- 
quire whether  it  was  properly  sustained.  Kenworthy  v.  TFi/- 
liamSy  5  Ind  R.  376. 

As  to  the  second  error,  particularly  pointed  out  in  the 
brief,  it  is  insisted  that  it  is  sufficient  to  reverse  the  judg- 
ment,  because  the  verdict  of  the  jury  and  the  judgment  of 
the  Court  is  for  the  plaintiff  for  all  the  property  seized  on 
the  order  in  the  hands  of  the  officer,  and  that,  by  the  evi- 
dence, some  of  that  property  was  shown  to  belong  to  Stmr- 
ges.  There  was  but  one  witness  who  testified  upon  that 
point,  and  he  stated  that  ^  there  were  some  several  arti- 
cles of  the  property  which  were  taken  by  the  execations, 
that  belonged  to  Sturges^  and  were  not  included  in  the 
mortgage."  The  executions  and  the  returns  thereon  are 
not  in  evidence;  nor  is  there  any  other  testimony  pointed 
out  to  us,  establishing  the  fact  that  the  property  taken  on 
the  executions  was  all  seized  on  the  order  issued  to  the 
sheriff.  The  testimony  of  the  witness  may  have  been  coi^ 
rect — ^that  property  not  covered  by  the  mortgage  was  taken 
on  the  executions^— and  yet  that  identical  property  may  not 
have  been  included  in,  nor  seized  upon,  the  order  issued  in 
this  case.  The  mortgage  and  order  sufficiently  described 
the  property  to  authorize  the  seizure  of  that  mentioned  in 
the  return  on  said  order.  The  evidence  of  Longley  tended 
to  show  that  certain  portions  of  the  property  described  in 
the  mortgage,  levied  upon  by  the  executions,  and  seized 
by  virtue  of  the  order  was  the  same,  but  it  vrent  further 
and  showed  that  certain  other  portions  levied  upon  by  the 
executions  were  not  of  the  mortgaged  articles,  but  does  not 
state  that  they  were  seized  on  the  order.  If  the  articles  of 
property  seized  on  the  order  were  not  the  same  described 
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in  the  mortgage,  the  defendant  should,  nnder  the  drcum-  ^o^*  Tenn» 
stances,  have  made  proof  to  that  effect.  •*'^^°* 

Ter  Curiam. — The  judgment  is  afiirmed,  with  5  per  cent.     Puxbbll 
damages  and  costs.  Papfehhi^i. 

W.  F.  Lane  J  for  the  appellant. 


Ward  t;.  Buell.  , 

APPEAL  from  the  Hancock  Circuit  CJourt  Saturday, 

Per  Curiam, — This  was  an  action  on  a  promissory  note 
in  which  the  maker,  Wardj  of  Marion  county,  and  one 
West^  of  Hancock  county,  who  had  transferred  the  same 
to  the  plaintiff  without  indorsement  in  writing,  were  both 
made  defendants. 

The  only  question  in  the  case  is,  whether  the  Hancock 
Circuit  Court  had  jurisdiction  of  the  person  of  Ward. 

The  statute  (2  R.  8.  p.  28,  §  6)  imperatively  requires  the 
assignor,  under  such  circmnstances,  to  be  made  a  defend- 
ant; and,  therefore,  under  §  33,  2  R.  S.  p.  34,  the  action 
could  be  brought  in  the  county  where  either  of  the  defend- 
ants resided. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

TF.  Henderson^  for  the  appellant. 

J.  L.  Eetcham  and  L  Coffin^  for  the  appellee. 


PuBSBLL  and  Others  v.  Pappenheimeb  and  Another. 

A.  obtained  a  judgment  against  B.  upon  which  execution  issued,  but  the  sheriff 
could  find  no  property.  A.  then  made  affidavit  and  complaint  that  B.  had, 
a  short  time  before  the  rendition  of  the  judgment,  sold  a  large  amonnt  of 
property  to  C,  for  which  he  had  taken  promissory  notes  for  10,000  dollars. 
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Not.  Term, 

1868. 

PUBSBLL 
V. 

Fafpenhbi- 

MBB. 


none  of  which  were  yet  due ;  and  pmyed  ui  order  for  Ae  appHcatkm  of  lo 
much  thereof,  when  paid,  as  would  satisfy  the  jndgment,  and  foihidding  the 
transfer  of  Uie  notes.  The  proceeding  was  hascd  upon  §^  522,  523,  524,  2 
R.  S.  p.  153.  Demurrer,  on  the  ground  that  the  affidavit  and  complaint 
showed  that  the  notes  were  not  dne,  oyerraled.  -EM,  that  there  waa  no 
error. 

B,  then  answered  that  the  notes'  were  given  for  real  estate,  for  which  a  conTcr- 
ance  was  executed;  that  he,  B.,  was  to  complete  a  house  thereon,  and  gave 
his  hond  in  5,000  dollars,  to  that  effect;  that  he  was  unable  to  comity  wilk 
his  contract,  and  C  had  advanced  800  dollars'  worth  of  materials,  &c  HiH 
that  if  the  answer  was  intended  to  cover  more  than  800  dollars,  it  was  too 
indefinite;  that  if  it  was  only  intended  to  cover  800  dollars,  or,  indeed  the 
5,000  dollars,  it  was  not  an  answer  to  the  whole  complaint;  that  the  aver- 
ment that  B,  could  not  comply  with  the  contract  does  not,  of  itself,  make 
the  answer  good,  whilst  the  conveyance  of  the  land  and  the  contract  therefor 
remain  in  force. 

The  Court  rendered  judgment  against  C.  for  403  dollars,  38  cents — that  being 
the  amount  of  the  judgment,  interest,  and  costs  against  JB.— and  ofdered 
that  C.  pay  the  same,  with  interest,  on  or  before  the  time  the  first  note  ma- 
tured, and  that,  in  de£Euilt  of  payment,  an  execution  should  issue  against  C, 
as  upon  other  judgments.  Held,  that  the  judgment  was  wrong ;  that  the 
order  should  only  have  enjoined  and  forbade  the  transfer  of  the  notes  by  dxi 
holder,  or  the  payment  of  the  debt  by  the  maker,  until  the  debt  msOmed,  or 
nntU  further  order  by  the  Court. 


Saturday, 
December  11. 


APPEAL  from  the  Montgomery  Circuit  Court. 

Hanna,  J. — The  facts  of  this  case  appear  to  be,  that  the 
appellees  recovered  a  judgment  against  Pursell  and  Pursed^ 
upon  which  an  execution  was  issued,  and,  at  the  time  these 
proceedings  were  instituted,  was  in  the  hands  of  the  sheiifij 
but  he  was  not  able  to  find  any  property  to  levy  upon. 
An  affidavit  and  complaint  of  the  appellees  aver  that  the 
PurseUs  had,  a  short  time  before  the  rendition  of  the  judg- 
ment, sold  a  large  amount  of  property  to  one  M€urvin^  for 
which  they  had  taken  his  promissory  notes,  for  10,000  del- 
lars,  payable  at  certain  periods  of  time  agreed  upon,  neither 
of  which  notes  had  then  matured.  They  ask  the  Court  to 
order  the  application,  when  paid,  of  so  much  of  said  in- 
debtedness of  Marvin  as  may  be  necessary  to  satisfy  their 
judgment,  and  to  forbid  said  PurseUs  from  transferring  said 
notes,  &c.,  under  §§  522,  523,  524,  2  B.  S.  p.  153. 

The  defendants  demurred,  for  the  reason  that  the  com- 
plaint and  affidavit  showed  that  the  notes  of  Marvin  were 
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not  due.     The  demurrer  was,  we  think,  correctly  overruled  Nov.  Term, 
by  the  Court  below.  ^8^^' 

The  language  of  §  522  is,  that  upon  an  affidavit  ^Hhat  Puxbbll 
any  person  or  corporation  has  property  of  such  judgment*  Pappskhbi- 
debtor,  or  is  indebted  to  him  in  any  amount,"  &c.,  such 
person,  &c-,  may  be  required  to  appear  and  answer.  Sec- 
tion  523  provides  for  an  examination,  and  requires  that 
the  same,  and  all  answers,  &c.,  shall  be  on  oath,  &c.  Sec- 
tion 524  provides  that,  ^^upon  the  hearing,  the  judge  of  the 
Court  may  order  any  property  of  the  judgment-debtor,  &c., 
or  any  debt  due  to  the  judgment-debtor,  to  be  applied  to 
the  satisfaction  of  the  judgment;  and  forbids  transfers  of 
property  and  choses  in  action.  And  such  judge  or  Court 
shall  have  full  power  to  enforce  all  orders  and  decrees  in 
the  premises,  by  attachment  or  otherwise."  It  is  insisted 
by  the  appellant  that  there  is  not  such  indebtedness  or 
"  debt  due,"  in  this  case,  as  was  contemplated  and  intended 
to  be  embraced  in  and  affected  by  this  statute;  and  that 
none  but  debts  which  have  matured  at  the  time  of  the  pro* 
ceeding,  can  be  reached  thereby.  Construing  the  latter 
part  of  §  524,  which  gives  the  power  to  forbid  transfers,  &c, 
with  the  language  used  in  §  522,  we  are  inclined,  as  before 
stated,  to  the  opinion  that  this  position  of  the  ajyellants 
is  not  well  taken,  but  that  it  embraces  indebtedness,  ma* 
tured  or  not. 

The  appeUant  then  filed  an  answer,  which,  if  we  pro- 
perly understand  it,  was  an  attempt  to  set  up  a  partial  fail- 
ure of  consideration,  as  an  answer  to  the  whole  proceeding. 
The  notes  of  Marvin  to  the  Pursells  were  given  for  real  es- 
tate, for  which  a  conveyance  was  executed.  The  Pursells 
were  to  complete  a  house  thereon,  which  was  partiy  done, 
end  gave  their  bond  in  the  penalty  of  5,000  dollars  to  that 
effect  The  answer  alleges  that  they  could  not  comply 
with  their  contract,  and  Marvin  had  advanced  800  dollars' 
worth  of  materials,  &c.  If  the  answer  was  intended  to 
cover  more  than  the  800  dollars,  it  was  too  indefinite.  If 
that  was  all  it  was  intended  to  cover,  or  indeed,  if  it  was 
intended  to  cover  the  5,000  dollars,  it  was  not  an  answer 
to  the  whole  complaint.    In  either  view,  the  answer  was 
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Not.  Tezm,  insufficient,  and  a  demmrer  was  properly  sustained;  for 

^^^^*      the  averment  that  the  PurseUs  could  not  comply  with  their 

PuMBu.     contract,  does  not,  of  itself,  make  the  answer  good,  whilst 

PAPPnrHsi-  the  conveyance  of  the  land  and  the  contract  therefor  remain 

""*•       in  force. 

The  appellants  refused  to  answer  further,  and  the  Court 
thereupon  rendered  a  judgment  in  favor  of  the  appellees 
against  Mwrvin  for  403  dollars,  38  cents — ^that  being  the 
amount  of  the  judgment,  interest,  and  costs  in  favor  of  the 
appellees  and  against  the  PurseUs — ^and  ordered  "that  said 
Marvin  pay  the  same,  with  interest,  on  or  before  the  27th 
day  of  Februarp^  1859 — ^that  being  the  time  that  the  first 
note  in  the  complaint  mentioned  matures — and  that,  in  de- 
fault of  said  Marvin  paying,  &a,  at  that  time,  an  execu- 
tion issue  against  him  for  said  sum,  as  upon  other  judg- 
ments." 

We  are  of  opinion  that  the  judgment  against  Marvin^  in 
the  form  in  which  it  is  entered,  is  wrong;  for  the  reason, 
among  others,  that  if  there  should,  before  the  note  mtatures, 
be  a  failure  of  the  consideration  thereof,  such  failure  could 
not  be  set  up  as  a  defense  to  the  execution  which  might  be 
issued  upon  such  judgment. 

If  th^  claim  ordered  to  be  applied  upon  the  judgment, 
was  due  at  the  time  the  order  was  made,  then  such  otder 
could  be  enforced  by  attachment,  &c.;  but  if  it  was  not 
due,  the  better  construction  of  the  statute  would  appear  to 
be,  that  the  only  order  or  decree  that  could  be  made  should 
be  to  enjoin  and  forbid  the  transfer  of  the  notes  by  the 
holder,  or  the  payment  by  the  maker,  until  such  debt  ma- 
tures, or  until  the  further  order  of  the  Court. 

Per  Ouriam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L  Naylory  for  the  appellants. 

A.  Thompson  and  B.  L.  RistinCy  for  the  appellees. 
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Not.  Term, 

BiLLiNOSLBY  End  Wife  v.  Dean.  1858. 


BiucnroBLBT 


If  ft  person  give  his  promissorj  note  payable  two  yean  alter  date,  with  fnll  ._J^* 
legal  interest  payable  semi-annaally  from  date,  containing  stipnlations  that, 
upon  failure  to  pay  any  installment  of  snch  interest  when  dne,  the  whole 
debt  shall  be  due  and  collectable,  and  that  if  any  such  installment,  or  the 
principal  sum,  should  not  be  paid  when  doe,  the  maker  will  pay  all  attor- 
ney's fees  and  other  costs  and  charges  incurred  in  its  collection,  the  whole 
debt  will  be  duo  on  failure  to  pay  a  single  installment  of  interest  when  dne; 
and  l^e  agreement  to  pay  attorneys'  fees,  &c.,  does  not  render  the  contract 
usurious,  but  in  a  suit  upon  the  contract,  the  plaintiff  would  be  entitled  to 
recover  the  reasonaUe  expenses  of  its  enforcement. 

The  complaint  may  be  amended  at  any  time,  so  as  to  cover  interest  accruing 
after  the  commencement  of  the  suit ;  but  if  leave  to  so  amend  be  not  asked 
in  the  Court  below,  the  Supreme  Court  will  not  make  the  amendment. 

To  justify  action  by  a  Court  of  this  state  upon  the  common  law  of  a  foreign 
state,  the  law  must  be  proved. 

Snch  proof  may  be  made  by  putting  in  evidence  the  books  of  reports  of  the 
decisions  of  the  Supreme  Court  of  such  foreign  state. 

APPEAL  from  the  Dearborn  Circuit  CJoturt.  ^^\\ 

Perkins,  J. — This  action  was  brought  to  foreclose  a 
mortgage  executed  by  John  Billingshy  and  wife  to  Thomjh 
ton  Dean*  The  note,  to  secure  the  payment  of  which  the 
mortgage  was  given,  is  as  follows : 

"  dncinnaH^  Ohioj  July  9, 1855.  Two  years  after  date 
I  promise  to  pay  to  the  order  of  Thompson  Dean  the  sum 
of  8,500  dollars,  with  interest,  at  the  rate  of  10  per  cent, 
per  annum,  payable  semi-annually  from  date,  at  the  Com^ 
mercial  Bank  of  Cincinnati^  Ohio,  without  relief  from  val- 
uation laws;  and  on  my  failing  to  pay,  when  due,  any 
ustallment  of  interest  as  aforesaid,  the  whole  of  said  sum 
of  money  shall  become  due  and  collectable  with  the  inter- 
est  accrued;  and  if  any  installment  of  the  interest  or  the 
principal  sum  aforesaid  should  not  be  paid  when  due,  I 
promise  to  pay  to  said  Thompson  Dean  all  attorneys'  fees 
and  other  costs  and  charges  for  the  collection  thereof,  pay- 
able and  collectable  in  the  manner  aforesaid,  for  value  re- 
ceived.   [Signed]  John  BUHngsley.^' 

The  complaint  alleges  that  the  note  and  juortgage  were 
executed  and  delivered  in  the  state  of  Ohio;  and  the  stat- 
ute of  that  state  allowing  interest  at  the  rate  specified  in 
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Nov.  Term,   the  note  is  set  forth.     It  is  also  alleged  in  the  complaint 

^^°*      that  an  installment  of  interest,  being  the  snm  of  426  dol- 

BiLLorosLBT  lars,  became  due  on  the  9th  day  of  JWy,  1866,  which  JBfl- 

V. 

Dbak.       lingsley  had  neglected  and  refused  to  pay. 

BiUingsley  and  wife  demurred  to  the  complaint,  and, 
the  Court  having  overruled  the  demurrer,  filed  their  answer 
containing  three  paragraphs,  two  of  which  allege  that  the 
note  was  usurious,  and  the  third  sets  up  an  alleged  pay- 
ment. 

Dean  replied  by  a  general  denial  of  the  whole  answer, 
and  a  special  reply  to  each  paragraph  of  the  answer. 

The  case  was  tried  by  the  Court,  and  the  plaintiff  be- 
low obtained  judgment  for  10,358  dollars,  and  for  the  fore- 
closure of  the  mortgage.  The  record  does  not  profess  to 
set  out  all  the  evidence,  but  a  bill  of  exceptions  shows  that 
over  the  objection  of  BiUingsley  and  wife.  Dean  was  pei^ 
mitted  to  prove  the  value  of  attorneys'  fees  for  collecting 
the  sum  specified  in  the  note,  and  that  300  dollars  for  at- 
torneys' fees  in  collecting  the  debt  was  included  in  the 
judgment. 

So  far,  the  record  presents  but  three  questions,  all  of 
which  have  been  settled  by  the  adjudications  of  this 
Court — 

1.  Did  the  whole  debt  become  due  by  the  failure  of  Bilf 
lingsley  to  pay  an  installment  of  interest  when  due  accord- 
ing to  the  terms  of  the  note  ? 

This  question  is  settled  in  the  afiirmative  by  the  case  of 
Ausem  v.  Byrd,  6  Ind.  R.  476. 

2.  Did  the  agreement  of  BiUingsley^  that  in  the  event  of 
his  failure  to  pay  the  debt  according  to  the  terms  oS  the 
note,  he  would  pay  the  attorneys'  fees  for  its  collection, 
render  the  contract  usurious?     And, 

3.  Was  the  plaintiff  below  entitled  to  recover  on  this  con- 
tract the  reasonable  expenses  of  its  enforcement  by  suit? 

Both  of  these  questions  are  decided — ^the  fiorst  negatively, 
and  the  second  affirmatively — ^in  the  case  of  Gambril  v. 
Doe,  8  Blackf.  J.40.  It  was  optional  with  BiUingsley  whe- 
ther he  should  become  liable  to  pay  the  expenses  of  eci* 
lecting  the  debt.     That  liability  could  only  result  from  his 
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own  default.    And  evidently^  when  a  party  agrees  to  in-  No^-  Tenn, 
demnify  another  against  the  consequences  of  his  own  act,       ^^^^' 
he  cannot  complain  if  his  contract  is  enforced  against  him.  Biixzhoblbt 
The  agreement  in  the  case  is  reasonable,  and  there  is  cer-       Dxak. 
tainly  no  good  reason  why  an  agreement  on  the  part  of 
the  debtor  to  pay  an  expense  resulting  necessarily  from  his 
own  act  should  not  be  held  valid  in  law. 

Another  question  is  raised  by  the  bill  of  exceptions.  On 
the  trial  of  the  cause,  the  Court  having  announced  that 
the  plaintiff  should  recover  the  sum  specified  in  the  note, 
and  300  dollars  for  attorneys'  fees,  suggested  to  the  plain- 
tifTs  attorney  to  ascertain  the  amount,  who  immediately, 
in  the  presence  of  the  Court,  made  the  calculation,  and 
found  that  the  aggregate  sum  was  10,358  dollars,  while 
the  amount  demanded  by  the  writ  and  complaint  was 
10,000  dollars,  with  an  averment  in  the  complaint,  subse- 
quent to  the  demand,  that  the  attorneys'  fee  and  other 
costs  and  charges  in  the  collection  of  said  debt  were  500 
doUars;  and  thereupon  the  plaintiff  moved  the  Court  for 
leave  to  amend  the  writ  and  complaint  by  inserting  ^'five 
hundred,"  after  the  words  '^ten  thousand,"  in  the  demand 
in  both  instruments,  and  asked  judgment  for  the  amount 
ascertained  by  the  calculation,  to-wit,  10,358  doUars ;  and, 
in  the  language  of  the  bill  of  exceptions,  <4t  appearing 
to  the  Court  that  the  amount  demanded,  10,000  dollars, 
largely  exceeded,  at  the  time  said  suit  was  brought,  the 
amount  due:  that  the  cause  had  been  continued  on  the 
affidavits  of  the  defendant,  John  BiUingsleyy  two  succes- 
sive terms  of  the  Court,  during  which,  and  since  the  term 
of  the  Court  next  after  said  suit  was  brought,  850  dollars 
of  interest  had  accrued,  which  is  included  in  said  sum  of 
10,358  dollars,"  the  leave  was  granted,  and  the  amendment 
made;  to  the  making  of  which  the  defendants,  BilUngslep 
and  wife,  objected  on  the  ground  that  the  application  was 
made  too  late;  ^and  thereupon,"  in  the  language  of  the 
bill  of  exceptions,  'Hhe  Court  pronounced  judgment  in  fa- 
vor of  the  plaintiff  for  10,358  dollars  against  said  John  BiU 
Ungsley^  and  for  the  foreclosure  of  said  mortgage  against 
both  of  said  defendants*" 
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KoY.  Term,       It  is  impossible  that  this  action  of  ibe  Court  shonki  be 

^^^*  deemed  erroneous, 
B1LLIHO8LBT  "  The  Court  may  at  any  time,  in  its  discretion,  and  upon 
Deak.  such  terms  as  may  be  deemed  proper,  for  the  furtherance 
of  justice,  direct  the  name  of  any  party  to  be  added  or 
stricken  out,  a  mistake  in  name,  description,  or  legal  effect, 
or  in  any  other  respect,  to  be  corrected.  Any  material  alle- 
gation to  be  inserted,  struck  out,  or  modified,  to  conform 
the  pleadings  to  the  facts  proved,  when  the  amendment 
does  not  substantially  change  the  claim  or  defense."  3 
R.  S.  p.  48,  §  99. 

In  this  instance,  the  increase  of  the  amount  beyond  the 
amount  first  demanded,  resulted  from  an  increase  of  the 
interest,  a  mere  consequence  of  the  debt,  and  that  increase, 
the  result  of  the  defendants'  own  act.  Had  leave  to  amend 
not  been  asked  below,  the  amendment  would  not  have 
been  made  in  this  Court. 

This  case  is  distinguishable  from  Comeggs  v.  2%e  State 
Banky  6  Ind.  R.  357,  in  this,  that  in  that  case  there  was  no 
agreement  to  pay  attorneys'  fees.  See  Ind.  Dig.  p.  390, 
§18. 

It  is  urged,  further,  that  the  note  sued  on  was  made  in 
Ohio;  that,  by  the  common  law  of  that  state,  it  was  usu- 
rious (see  Bushby  v.  Finn^  21  Ohio  R.  415,  and  10  id.  378); 
and  that  this  Court  should  give  effect  to  the  law  of  Ohio 
in  determining  upon  the  validity  of  the  note.  The  law  of 
this  proposition,  perhaps,  might  be  correct,  if  warranted 
by  the  facts.  But  no  law  of  Ohio  was  proved  on  the  tnsL 
It  should  have  been,  to  justify  the  Court  in  acting  upon  it 
See  3  R.  S.  p.  95.  It  might  have  been  proved  by  patting 
in  evidence,  in  this  case,  the  books  of  reports  of  decisions 
of  the  Supreme  Court  of  that  state. — Ibid.  The  evidenoe 
is  not  in  the  record.  There  was  no  motion  for  a  new 
triaL 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

D.  &  MajoTy  for  the  appellants. 

W.  &  Hblmanj  for  the  appellee. 
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Erskine  v.  Onyett. 


1858. 


T. 


A  justice  of  the  peace  cannot  grant  a  new  trial  after  judgment,  without  notice  Ovtett. 
to  the  opposite  party,  and  in  his  absence;  and  where  a  new  trial  waa  thus 
gnated  on  motion  bj  the  plaintiff,  and  the  defendant  appeared  and  objected 
to  the  proceeding,  on  the  ground  that  he  had  no  notice  of  the  motion,  and 
there  were  a  second  trial  and  a  second  judgment  ibr  tiie  defendant,  from 
which  the  pluntiff  appealed  to  the  Common  Fleas, — hM,  that  tiie  proceed- 
ings rabsequent  to  the  first  judgment  were  Toid,  and  there  waa  nothing  to 
appeal  from  except  that  judgment. 

The  transcript  in  this  case  was  silent  as  to  the  appeal  to  the  Common  Fleas. 
The  appeal-bond  contained  the  only  cTidence  of  such  appeal.  It  was  dated 
and  i^prored  dilrty-o^ie  days  after  the  rendition  of  the  first  judgment.  Held, 
that  the  appeal  would  not  Ue  as  from  tiiat  judgment. 

APPEAL  from  the  Vamderburgh  Court  of  Common  Saturday, 

PI  Dtoewber  11, 

Perkins,  J«— This  case  came  to  the  Common  Pleas  by 
appeal  from  the  judgment  of  a  justice  of  the  peace. 

On  the  28th  of  November^  1857,  the  case  was  tried  be« 
fore  the  justice^  and  verdict  and  judgment  were  given  for 
Onyett^  the  defendant.  On  the  first  of  December  following 
the  plaintiff  moved  for  a  new  trial,  in  the  absence  of  the 
defendant,  and  the  justice  granted  it  immediately,  without 
notice  to  the  defendant,  bat  notified  the  defendant  on  the 
first  of  December^  that  a  new  trial  had  been  granted  to 
take  place  on  the  5th.  On  the  5th,  the  defendant  appeared 
and  objected  to  the  proceeding  for  want  of  notice  of  the 
motion  for  a  new  triaL  His  objection  was  overruled,  and 
the  defendant  was  compeUed  to  go  into  trial,  and  the  re- 
sult veas  a  second  verdict  and  judgment  for  the  defendant, 
from  which,  the  plaintiff  appealed  to  the  Common  Pleas. 
The  transcript  is  wholly  silent  as  to  the  appeal,  but  the 
appeal-bond  is  dated  December  29, 1857,  and  was  filed  in 
the  clerk's  office,  Jamuary  2, 1858. 

The  justice  had  no  power  to  grant  a  new  trial  three  days 
after  judgment,  without  notice  to  the  defendant,  and  in  his 
absence.  2  R.  S.  p.  460,  §  56.  And  the  defendant  having 
objected  to  the  proceeding,  everything  subseqaent  to  the 
first  judgment  was  void,  and  there  was  nothing  to  appeal 
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Nov.  Term,   from  except  the  first  judgment.  Jones  v.  Rodman^  4  Black£ 

•*-"^"'      492,  is  similar  to  this,  except  that  in  that  case  the  parties 

Bbskiiob     appeared,  the  cause  was  continued,  and  afterwards  tried 

OwTBTT.     without  any  objection  to  the  granting  of  the  new  trial.   It 

is  apparent,  however,  that  had  the  objection  been  made, 

the  Court  would  have  held  it  a  good  ground  for  dismissipg 

the  appeal. 

la  this  case,  the  appeal  cannot  be  regarded  as  having 
been  taken  from  the  first  judgment,  for  the  judgment  was 
rendered  thirty-one  days  before  the  date  and  approval  of  the 
appeal-bond,  which,  in  the  condition,  contains  the  only  evi- 
dence that  an  appeal  was  ever  taken. 

Here,  then,  we  have  this  case.  On  the  28th  of  Navevh 
ber,  1857,  a  suit  is  tried,  and  a  judgment  rendered,  in  a 
case  between  the  appellant  and  appellee.  No  motion  is 
made  for  a  new  trial,  at  the  time.  The  questions  involved 
between  the  parties  are  settled,  and  the  parties  are  out  of 
Court. 

That  judgment  has  never  been  legally  vacated.  The 
proceedings,  subsequent  to  that  judgment,  having  been 
had  against  the  consent  of  the  appellee,  were  void.  It  was 
proper,  therefore,  that  the  Common  Pleas  Court,  on  being 
advised  of  these  facts,  by  affidavit  or  other  proper  method, 
should  dismiss  them,  as  it  did,  on  motion.  Had  those  pro- 
ceedings resulted  in  a  judgment  against  the  appellee,  he 
might  have  avoided  the  judgment  by  an  appeal  to  the 
Common  Pleas,  where  it  would  have  been  reversed,  and 
the  proceedings  resulting  in  it  ordered  to  be  set  aside,  or  a 
judgment  rendered  in  his  favor. 

The  consequences  of  proceedings,  such  as  those  appear- 
ing in  this  case,  being  in  a  Court  of  special  and  limited 
jurisdiction,  may  be  different  from  what  they  might  be  in 
a  Court  of  general  jurisdiction. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

A.  L.  Robinson^  for  the  appellant. 
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KuLLER  V.  Johnson  and  Another^ — Two  Cases. 


Reynolds  v.  Tme  Same. 


337 

Not.  Term, 

1858, 

Kbllbk 

T. 
JOBNBOir. 


McCammon  v.  The  Same. 


Under  the  code,  a  general  plea  of  fraud  U  bad  on  demurrer.  The  facts  con- 
atitating  the  defense  most  be  set  out. 

Sait  upon  promissor/  notes.  Answer,  that  the  defendant,  on,  &c,,  subscribed 
for  sixty  shares  of  the  stock  of  a  railroad  company,  npon  condition  that  the 
road  shoold  be  located  within  a  mile  of  B.;  that  on,  &c,  the  agent  of  the 
company,  to  indace  him  to  execnie  notes  for  the  nominal  amonnt  of  said 
stock,  falsely  represented  that  this  company  were' abont  to  proceed  to  locate 
aad  construct  the  road  according  to  the  condition,  and  to  enable  them  to  do 
so,  it  was  necessary  that  they  should  haye  such  notes ;  that  defendant,  relying 
upon  such  representations,  executed  the  notes  in  suit;  that  the  company 
hare  not  located  nor  constructed  the  road  within  a  mile,  &c.,  nor  did  they 
"when  such  representations  were  made,  intend  to  do  so.  The  defendant  failed 
to  pay  the  notes  at  maturity.  It  did  not  appear  that  the  company  had  aban- 
doned the  work,  nor  that  they  had  incapacitated  them8elYe6,in  any  way,  from 
complying  with  the  condition. 

Held,  1.  That  the  performance  of  the  condition  by  the  company  was  not  in- 
tended to  precede  the  payment  of  the  notes. 

2.  That  the  defendant,  baring  fitiled  to  pay  the  notes  at  maturity,  cannot  set 
up  the  fiulure  of  die  company  to  perform  the  condition. 

A  mere  intention  to  commit  a  firaud,  which  has  not  resulted  in  an  act  injurious 
to  the  person  intended  to  be  defrauded,  cannot  be  pleaded  in  bar  of  an  ac- 
tion. 

APPEAL  from  the  Jenning'S  Court  of  Common  Pleas.    Saturday, 
Datison,  J. — The   appellees,  who  were  the  plaintiffs,  ^**"*^ 
brought  this  action  against  Keller  upon  four  several  prom- 
issory notes,  each  for  the  payment  of  180  dollars.     The 
notes  bear  date  April  24, 1854,  and  are  payable  at  three, 
six,  nine,  and  twelve  months,  to  the  president  and  directors 
of  the  Fort  Wayne  and  Southern  Railroad  Company,  who 
assigned  them  to  the  plaintiffs. 
The  defendant  answered — 

1.  That  he  was  induced  to  execute  the  notes  mentioned, 
&c^  by  the  fraud,  covin,  and  deceit  of  the  railroad  com- 
pany. 

2.  That  the  defendant,  on,  &c.,  being  the  owner  of  real 
estate  in  the  neighborhood  of  Brewersvilley  in  Jennings 
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KoT.  Term,  county,  subscribed  for  sixty  shares  of  the  capital  stock  in 
^^^^'  said  company,  upon  the  express  condition  that  the  railroad 
KBI.LBB  should  be  located  within  one  mile  of  said  town;  that  afier- 
JoHHsov.  wards,  on  the  24th  of  Aprils  1854,  the  company,  by  their 
agent,  called  upon  the  defendant,  and  requested  him  to  exe- 
cute his  notes  for  the  nominal  value  of  the  stock  which  he 
had  subscribed,  and,  for  the  purpose  of  inducing  him  to 
make  such  notes,  falsely  stated  that  the  company  were 
about  to  proceed  to  locate  and  construct  the  road  witliin 
one  mile  of  Brewersville^  and  to  enable  them  to  do  so,  it 
was  necessary  for  them  to  have  such  notes;  that  the  de- 
fendant, relying  upon  the  representations  thus  made,  exe- 
cuted  the  notes  in  suit. 

It  is  averred  that  the  company  have  not,  as  yet,  con- 
structed or  located  the  road  within  one  mile  of  said  town; 
nor  did  they,  at  the  time  of  the  aforesaid  false  representa- 
tions, intend  so  to  locate  or  construct  it.  And  the  defend- 
ant says  that,  in  fact,  the  several  notes  were  obtained  by 
fraud,  &c. 

There  was  a  demurrer  sustained  to  each  paragraph  of 
the  answer;  and  judgment  was  given  for  the  plain tii&. 

We  have  decided  that,  under  the  rules  of  pleading  now 
in  force,  a  general  plea  of  fraud  is  not  allowable.  The  facts 
constituting  the  defense  must  be  set  out.  The  first  para- 
graph is,  therefore,  no  defense  to  the  action.  Webster  v. 
Parkefj  7  Ind.  R.  185.— 2  R.  S.  p.  42,  §  66. 

But  the  main  question  to  settle  is,  do  the  facts  pleaded 
in  the  second  paragraph  constitute  a  defense? 

The  stock,  it  seems,  was  subscribed  on  the  express  con- 
dition that  the  road  should  be  located  within  one  mile  o« 
Brewersvillej  and  the  notes  were  given  for  the  nominal 
amount  of  the  stock,  upon  the  representation  of  the  com- 
pany's agent,  that  they  were  about  to  proceed  in  Ijie  perform- 
ance of  the  condition.  It  is  evident  that  such  performance 
was  not  intended  to  precede  the  payment  of  the  notes;  be- 
cause the  professed  object  in  obtaining  them  was  to  ena- 
ble the  company  to  proceed  in  the  work.  And  the  defend- 
ant having  failed  to  pay  the  notes  as  they  matured,  cannot 
over  his  own  default  in  furnishing  means  for  the  purpose, 
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be  allowed  to  set  up  the  mere  failure  of  the  company  to   Nor.  Term, 
perform  the  condition.  1°^^* 

But  in  argument,  the  validity  of  the  defense  is  rested  Th«  CnrciK- 
upon  the  sole  ground,  that  the  company,  when  their  agent  Baxlbo'd  Co. 
made  the  representations,  did  not  intend  to  fulfill  them,  kkowlton 
Still,  it  is  not  shown  that  they  have  abandoned  the  work,  nor 
does  it  appear  that  they  have,  in  any  degree,  incapacitated 
themselves  from  locating  and  constructing  the  road  in  ac- 
cordance with  the  representations  of  their  agent.   The  com- 
pany, in  the  performance  of  their  engagement,  axe  not  bound 
to  any  stated  period,  and  the  defendant  may  yet  realize  all 
the  advantages  expected  to  be  derived  firom  the  construc- 
tion of  the  road*    We  are  not  inclined  to  hold  that  a  mere 
intent  to  commit  a  fraud,  which  has  not  resulted  in  an  act 
injurious  to  the  person  intended  to  be  defrauded,  can,  in 
any  case,  be  pleaded  in  bar  of  an  action.     Had  the  com- 
pany located  their  road  upon  any  other  route  than  that  con- 
templated in  the  agent's  representation,  or  otherwise  ren- 
dered themselves  incapable  of  complying  with  their  contract, 
the  case  presented  might  be  subject  to  a  different  rule  of  de-  * 
cision.     As  it  stands  upon  the  record,  the  judgment  must 
be  affirmed. 

Per  Curiam. — The  judgment  is  affirmed,  with  2  per  cent, 
damages  and  costs. 

J.  Ryman,  for  the  appellant. 

J,  Wl  Chapman^  J.  B.  Meriwether^  and  L.  Bingham^  for 
the  appellees. 


The  Cincinnati,  Looansport,  and  Chicago  Railroad 

Company  v.  Knowlton. 

APPEAL  from  the  Cass  Circuit  Court.  Saturdi^^ 

Perkins,  J. — Suit  upon  a  promissory  note.    The  note 
was  executed  by  the  railroad  company  to  John  T.  Elliott^ 
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Nor.  Term,   and  by  him  assigned  to  the  plaintiff.    EUioU  was  the  pie- 
^°^'      sident  of  the  road.     The  note  was  prima  fade  valid. 
Swon  Process  in  the  case  was  served  on  R.  O*  Hedricky  ai- 

Tbm  Stats,  leged,  in  the  return,  to  be  an  agent  of  the  company,  and 
there  was  judgment  by  default.  The  writ  and  return  are 
in  the  record.  The  record  also  states  that,  '<it  appearing 
to  the  satisfaction  of  the  Court  that  the  plaintiff's  com- 
plaint had  been  filed,  and  the  summons  issued  thereon 
duly  served  by  the  sheriff  on  the  defendant,  more  than  ten 
days,"  &c.,  ^'and  it  further  appearing,"  &c.,  "it  is  consid- 
ered," &c. 

There  was  judgment  by  default  for  the  plaintiff  We 
think  it  appears,  prima  faciCy  that  the  service  was  good 
The  New  Albany  and  Salem  Railroad  Co.  v.  Haskell^  at 
this  term  (1). 

If  the  corporation  was  not  chartered  in  Indiana^  or  its 
principal  office  was  out  of  the  state,  or  if  it  had  no  office 
in  Cass  county,  it  should  have  been  shown  by  the  de- 
fendant. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

D.  jD.  Prattj  for  the  appellants. 

(I)  Ante,  aoi. 


•  ^1 


SwoPE  v.  The  State. 
Saitinhjff  APPEAL  from  the  Grant  Court  of  Common  Pleas. 

Dtconber  11 

Per  Curiam. — Prosecution  for  violation  of  the  liquwlaw 
of  1855. 

The  judgment  is  reversed. 
J,  BrownleCy  for  the  appellant. 
12.  S.  St.  John^  for  the  state. 
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Not.  Tenn, 
PiERsoN  r.  The  State.  ^°^' 

MOOBX 

V. 

ThiB  case  is  prodfiely  like  Fleming  r.  7%6  State,  ante,  234.  Kortt. 

APPEAL  from  the  Lagrange  Circuit  Ckmrt  n^^' 

Per  Curiam^ — Indictment  for  receiving  and  concealing 
stolen  goods.  Trial  and  conviction.  The  record  contains 
a  bill  of  exceptions,  whereby  it  appears  that  while  impan- 
neling  the  jury,  one  John  Colwell  was  called,  and  being 
challenged  by  the  defendant,  the  following  interrogatories 
touching  his  qualificatidns  as  a  juror  were  propounded  to 
him: 

''Did  you  not  counsel  and  direct  the  arrest  of  the  de- 
fendant without  a  warrant,  and  the  detention  of  him  in 
custody  at  MUford  without  a  warrant?  And  do  you  not 
consider  his  conviction,  in  this  case,  as  necessary  to  your 
protection  from  a  prosecution  for  said  act  ?" 

The  Court  refused  to  permit  these  questions  to  be  an- 
swered by  the  proposed  juror,  for  the  alleged  reason  that 
the  facts  sought  to  be  elicited  were  immaterial.  We  think 
the  Circuit  Court,  in  its  refusal  to  permit  the  questions  to 
be  answered,  committed  an  error.  Fleming  v.  The  State^ 
decided  at  the  present  term,  is  precisely  in  point.  And  for 
the  reasons  given  in  that  case,  the  judgment  must  be  re- 
versed. 

The  judgment  is  reversed  with  costs. 

A,  Ellison^  for  the  appellant. 


Moore  v.  Korty. 

A  raeeipt  may  be  explnined,  qualified,  or  contradicted  by  parol  eridence. 

Action  npon  a  contract.  Tbe  defendant  pleaded  as  payment  a  series  of  nv 
oeipts,  given  on  the  same  account,  the  last  of  which  was  as  follows :  Be- 
cetved  of  S*  Af.,  in  yarious  pa3rments,  at  this  date,  on  account  of,  &c.,  the 
sum  of«  &c    Dated,  and  signed  A,  K.    Held,  upon  a  oonstmction  of  the 
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Not.  Tena,       langaage  of  the  receipt,  that  it  ib  not  to  be  coiuidered,  taken  by  itself,  as 
1858.  embracing  all  payments  made  np  to  its  date ;  bnt  that  the  bozdeo  was  upon 

the  plaintiff  to  show  that  it  was  so  intended. 


MOOBB 

KoBTT.  APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

ScOfgrday  Davison,  J. — Kortj/,  who  was  the  plaintiff,  brought  this 

l>^cei»ber  11.  action  against  Moore^  in  his  own  right,  and  Israel  Spencer^ 
Samuel  Hoover^  and  William  P.  Heathy  as  school  trustees 
in  the  city  of  Lafayette*  Afterwards,  the  suit  was  dis- 
missed as  to  the  trustees.  The  complaint  is  upon  a  ^writ- 
ten contract  between  Moore  and  Korty^  whereby  the  latter 
agreed  to  furnish  certain  materials  and  erect  and  complete 
two  school-houses  in  said  city,  for  which  Moore  agreed  to 
pay,  as  the  work  progressed,  certain  prices  for  the  several 
items  of  materials  and  work,  as  stipulated  in  the  contract 
It  is  alleged  that  the  school-houses  were  completed  od  the 
21st  of  November^  1854,  and  that  the  work  done  and  mate- 
rials furnished  by  Korty  were  worth  3,023  dollars. 

The  defendant,  Moore,  answered  in  two  paragraphs. 
The  first  alleges  payment,  generally.  The  second  sets  up 
payment  of  various  sumsj  at  various  times,  amounting,  in 
the  aggregate,  to  3,124  dollars. 

There  was  a  verdict  in  favor  of  the  plaintiff  for  567  dol- 
lars. Motion  for  a  new  trial  denied,  and  judgment  on  the 
verdict. 

The  defendant,  upon  the  trial,  gave  in  evidence  several 
receipts  executed  by  the  plaintiff,  from  time  to  time,  from 
the  20th  of  May,  1853,  to  the  1st  of  April,  1854.  The  first 
was  a  receipt  for  250  dollars,  dated  Ma/y  20, 1853;  the  sec- 
ond, for  200  dollars,  was  an  order  drawn  by  the  plaintiff  on 
the  defendant  in  favor  of  one  McNeil,  dated  June  4, 1853; 
the  third,  for  139  dollars,  was  an  order  drawn  by  the  plain- 
tiff on  the  defendant  in  favor  of  one  Leffman,  dated  July  6, 
in  the  same  year;  and  the  fourth  was  for  1,350  dollars,  and 
reads  thus: 

"Received  of  Strother  Moore,  in  various  payments,  at 
this  date,  on  account  of  building  school-houses,  the  sum  of 
1,350  dollars,  as  payments  on  the  above  buildings.  Lafay^ 
ette,  August  26, 1853.    [Signed]  A.  Korty:' 
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In  relation  to  this  receipt,  the  Conrt,  at  the  instance  of  ^or.  Tmn, 
the  plaintiff,  charged  as  follows :  ^^^* 

*^  The  receipt,  taken  by  itself,  is  to  be  considered  as  em-  Hooxb 
bracing  all  payments  made  by  Moore  to  Koriy^  on  account  Koktt. 
of  said  school-houses,  up  to  its  date;  and  it  covers  and 
includes  all  such  payments,  whether  evidenced  by  other 
receipts  or  not,  unless  said  Moore  has  explained  the  same 
by  other  evidence,  so  as  to  satisfy  you  that  it  was  not  in- 
tended to  embrace  aU  such  prior  payments." 

Parol  evidence  is,  no  doubt,  admissible  to  show  what 
vras  the  real  nature  of  the  transaction  to  which  the  words 
of  the  receipt  apply,  and  to  explain  their  meaning.  In- 
deed, it  has  been  repeatedly  decided  that  *^a  receipt  may 
be  explained,  qualified,  or  even  contradicted,  by  any  evi- 
dence competent  to  establish  a  fact"  But  the  charge  be- 
fore OS  involves  the  inquiry,  upon  whom  rests  the  burden 
of  making  the  explanation  ?  In  this  instance,  the  receipt 
is  set  up  in  the  defense  as  payment ;  and  if  the  Court  has 
given  it  the  proper  construction,  the  defendant  was  bound 
to  show  that  it  was  not  intended  to  cover  any  payment 
made  by  him  prior  to  its  date.  The  language  to  be  con- 
strued is — ^**  Received  of  Strother  Moore^  in  various  pay- 
ments, at  this  date."  Evidently,  the  words  ^^at  this  date," 
cannot,  by  themselves,  be  held  to  mean,  up  to  this  date, 
because  each  phrase  has  a  distinctive  import  But  it  is 
contended  that  the  term  "various  payments,"  refers  to  all 
payments  made  to  that  date.  We  think  otherwise.  This 
term,  in  the  connection  in  which  it  is  used,  directly  refers 
to  the  date  of  the  receipt  And  it  is  plainly  within  the 
range  of  probability,  that  more  than  one  payment  was 
made,  and  included  in  the  receipt,  upon  the  day  on  which 
it  was  given.  This  exposition  being  correct,  arid  we  think 
it  is,  it  was  incumbent  on  the  plaintiff  to  show  that  the 
receipt  was  intended  to  embrace  all  payments  made  on 
account  of  the  school-houses  up  to  its  date.  The  charge 
cannot  be  sustained. 

But  it  is  insisted  that  the  Ck)urt,  though  it  may  have 
been  wrong  in  the  charge  to  which  we  have  referred,  has 
corrected  itself  in  a  subsequent   inslruction,   and  that, 
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XICK. 


Not.  Term,  hence,  there  is  no  ground  for  revcrsaL  The  instmction 
■'^^^'      thus  relied  on  is  as  follows : 

"If  the  jury  believe  firom  the  evidence,  that  the  various 
payments  made  by  the  defendant  to  the  plaintiff  at  the 
date  of  the  receipt  for  1,350  dollars,  were  embraced  and 
covered  in  and  by  it,  the  jury  will  be  governed  accord* 
ingly,  in  making  up  their  verdict;  and  in  coming  to  a  ccmo- 
clusion  on  this  point,  the  jury  have  a  right  to  consider  all 
the  evidence  as  to  the  contract — ^the  state  of  the  work — 
the  probable  amount  due  from  Moore  to  Koriy  at  the  date 
of  the  receipt,  by  the  terms  of  the  contract — and  all  other 
evidence  bearing  on  this  question." 

This  instruction  may,  as  it  stands,  be  coirect;  still,  it 
does  not  militate  against  the  position  assumed  in  the  prior 
charge,  viz.,  that  the  receipt,  taken  by  itself,  is  to  be  con- 
sidered as  embracing  all  payments  made  up  to  its  date ; 
and  further,  it  leaves  the  jury  to  look  to  the  defendant  for 
proof  that  the  receipt  was  not  intended  to  include  pay- 
ments made  before  the  day  of  its  execution.  In  view^  of 
both  instructions,  we  are  of  opinion  that  the  jury  may 
have  been  misled  by  the  former,  which  seems  to  us  to  be 
clearly  erroneous. 

Per  Ouriam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

S.  A.  Huffy  Z.  Baird,  and  X  M*  La  Rue,  for  the  a{^l- 
lant. 

jE£  W,  Chase  and  X  A,  WiUtach^  for  the  appellee. 


Blackburn  and  Another  v.  Kirkpatrick,  Administrator. 


WednetdAyt 
Decenber\b, 


APPEAL  firom  the  Miami  Court  of  Common  Pleas. 

Perkins,  J. — Suit  upon  notes,  by  the  administrator  of 
Duffy  the  payee,  against  Blackburn  and  SKUery  the  makeis. 

The  defendant,  Blackburn,  answered,  as  a  defense  to  the 
action,  ^^that  the  two  notes  sued  on  were  executed,  on  lus 
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part,  to  sectue  the  rent  due  from  him  to  said  DujPs  estate,  Nor.  Term, 
for  the  use  of  a-  saw-mill  belonging  to  said  estate  from       ^°^' 
the  1st  day  of  Marchj  1866,  to  the  10th  day  of  September^    Bobowon 
1856;  that  he  was  entitled  to  the  nse  of  said  mill  for  the   Bobiksov. 
term  aforesaid  by  virtue  of  a  lease  or  agreement  made  be- 
tween Samuel  Jamison^  the  former  administrator  of  said 
IhiJP$  estate,  and  the  said  Blackburn  and  Miller j  and  that 
said  notes  were  executed  at  the  time  of  making  said  lease 
between  the  parties  thereto,  as  the  consideration,  on  the 
part  of  said  defendants,  for  the  use  of  said  mill,  and  that 
said  mill  was  propelled  by  water  drawn  from  Eel  river." 
He  further  alleges  that  one  Charles  SUncman  asserts  that 
Ihiff  had  no  right  to  draw  water  for  the  mill  from  said 
river,  and  has  commenced  a  suit  to  test  the  question,  &c., 
which  sidt  is  still  pending  and  undetermined,  &c. 

A  demurrer  to  this  answer  was  sustained.  Judgment 
for  the  plaintifil 

The  paragraph  constituted  no  bar  to  the  action.  The 
matter  of  it  might,  perhaps,  have  been  used  by  way  of 
affidavit  on  which  to  move  the  Cour£  for  a  stay  of  pro- 
ceedings in  this,  till  the  decision  of  the  other  suit. 

Per  Curiam, — The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

X  M.  Browfiy  for  the  appellants. 

N.  O.  Boss  and  B.  P.  Effinger^  for  the  appellee. 


•  mmm  • 


Robinson  v.  Robinson  and  Others. 

APPEAL  from  the  Marion  Circuit  Court  Wednesday, 

Per  Curiam. — The  judgment  in  this  case  is  affirmed, 
with  10  per  cent  damages  and  costs.  The  record  presents 
no  question,  nor  is  any  made  in  a  brief. 

D.  Moss  and  X  W.  Evans^  for.  the  appellant 

&  Yandes  and  C  (7.  Hines,  for  the  appellees. 
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HoLSiNGBR  V.  Dunham  and  Another. 

APPEAXi  from  the  Lagratige  Ciicnit  Ck>tiTt. 

Per  Curiam. — Suit  on  notes.    Judgment  by  default 

The  writ  was  signed — ^  Hugh  Hamilton^  deputy  dak, 
for  John  P.  Jones^  clerk."  No  motion  was  made  to  qaash 
the  writ. 

The  return  of  service  is — ^^  Served  by  reading.  [Signed] 
William  Cummins^  sheriff,  by  X  W.  Cummins j  deputy."* 

We  think  the  return  of  service  sufficient  It  would  ba^ 
been  better  to  have  added  after  the  words,  ^to  the  defend- 
ant" 

It  would  have  been  more  formal  had  the  deputy  cleik 
signed  the  name  of  the  clerk  first,  by  him,  as  deputy,  to 
the  writ;  but  the  writ  is  substantially  good. 

No  motion  was  made  below  to  set  aside  the  defiault 
See  9  Ind.  R.  236. 

The  judgment  is  affirmed,  with  10  per  cent  damages 
and  costs. 

J,  M,  Flaggj  for  the  appellant. 

iZ.  Parretty  for  the  appellees. 


Abams  v.  Kerns. 


December  15. 


APPEAL  from  the  Cass  Circuit  Court 

Perkins,  J. — Suit  before  a  justice  of  the  peace  upon  a 
promissory  note.  The'  suit  was  by  the  payee  against  the 
maker.     The  note  was  filed  as  the  cause  of  action. 

It  constituted  a  sufficient  complaint. 

On  appeal,  in  the  Circuit  Court,  there  was  judgment  for 
the  plaintiff. 

It  appears  by  a  bill  QjT  exceptions  that  the  defendant 
asked  the  Court  to  make  a  statement  of  the  facts  in  the 
case,  and  its  conclusions  of  law  thereon,  ^'and  to  make  it  a 
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part  of  the  record  in  this  case."     Here  the  bill  closes,  and  ^ot.  Temi, 
we  are  not  informed  why  such  a  statement  is  not  in  the      •*^°^* 
record.     The  bill  does  not  allege  that  the  Court  refused  to       Kixg 
make  it,  nor  was  any  exception  taken.   We  must  conclude    Wii;kihb. 
that  a  compliance  with  the  request  was  waived  by  the 
party,  or  that,  if  complied  with,  the  appeUant  has  not  seen 
fit  to  have  the  statement  copied  into  this  record. 

Per  Curiam. — The  judgment  is  afiirmed,  with  10  per  cent, 
damages  and  costs. 

L^  ChanUferlin,  for  the  appellant. 

2  P.  Biddky  for  the  appellee. 


>m   » 


King  v.  Wilkins. 

Ordioarily,  decburations  of  one  who  is  not  a  party  to  the  suit,  and  who  might 
be  made  a  witness,  are  not  admissible  in  evidence;  but  in  a  suit  for  the  re- 
covery of  personal  property,  snch  decUrations  of  a  vendor,  made  while  in 
the  possession  of  the  property  sold,  and  before  the  sale,  as  would  be  evidence 
against  himself,  are  also  admissible  against  his  vendee. 

Thus,  in  a  replevin  snit  against  a  sheriff,  the  admission  of  an  execution-defend- 
ant, made  while  in  the  possession  of  tiie  property  levied  on,  that  it  belonged 
to  tiie  plaintiff  in  replevin,  and  was  held  under  him  by  hiring,  is  admissible 
in  evidence. 

The  vendor  of  personal  property  cannot  set  up  title  against  creditors  of  the 
vendee  whose  demands  originated  while  the  property  was  in  the  possession 
of  the  latter. 

APPEAL  from  the  Vtg'o  Circuit  Court  December 

Davison,  J* — Replevin  by  King'  against  Wilkins^  to  re- 
cover one  wagon  and  two  horses  alleged  to  have  been  taken 
and  detained  by  the  defendant,  as  sheriff,  upon  an  execu* 
tion  against  one  Oeorge  Mc  Wood.  Issues  were  made  and 
submitted  to  a  jury.  Verdict  for  the  defendant,  upon 
which  the  Court,  having  refused  a  new  trial,  rendered  judg- 
ment, &c. 

The  property  in  contest  was  sold  and  delivered  by  the 
plaintiff  to  McWood,  in  March,  18S0. 
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Not.  Term,       Two  witnesses,  William  H.  Stewart  and  Henry  Kbig, 
^^^'      testified  that  they  were  present  at  the  sale;  that  Me  Wood 
Knro        gave  his  promissory  notes  to  the  plaintiff  for  the  purchase- 
WiLxiKB.     money,  and  that  it  was  then  agreed  that  the  ^wagon  and 
horses  should  remain  the  property  of  the  plaintiff'  until 
paid  for.     In  Augttst^  1851,  the  plaintiff  demanded  the  pro- 
perty of  Mc  Wood^  who  promised  to  return  it,  but  failed  to 
do  so. 

The  executions  by  virtue  of  which  the  wagon  and  boraes 
w^ere  seized,  were  issued  on  the  18th  of  September j  1851, 
and  were  at  that  date  delivered  to  the  sheri£^  and  on  the 
22d  of  that  month,  levied  on  the  property. 

Two  other  witnesses,  John  and  William  Burton^  testified 
that  in  a  conversation  which  they  had  with  the  plaintiff 
in  September^  1851,  he  stated  that  he  sold  the  horses  and 
wagon  in  controversy,  to  McWood^  and  took  his  notes 
therefor,  one  for  90  dollars  and  the  other  for  100  doUais; 
that  his  object  in  taking  two  notes  was,  that  he  might  sue 
before  a  justice  of  the  peace;  and  that  McWood  had  paid 
nearly  all  of  one  of  the  notes  in  timber,  in  hauling,  and  in 
hay. 

During  the  trial,  the  plaintiff  offered  to  prove  by  a  com- 
petent witness,  that  Mc  Wood,  the  execution-defendant,  in 
August,  1851^  while  in  possession  of  the  property,  and  be- 
fore the  execution  was  issued,  stated  in  the  presence  of  the 
witness,  that  he  was  hiring  the  wagon  and  horses  of  the 
plaintiff,  and  was  to  pay  him  for  the  use  of  them.  The 
Court  refused  to  admit  the  evidence. 

Ordinarily,  the  declarations  of  one  who  is  not  a  party  to 
the  suit,  and  who  could  himself  be  made  a  witness,  are  not 
admissible.  It  is,  however,  well  settled,  that  such  declara- 
tions of  a  vendor,  made  while  in  possession  of  the  property 
sold,  and  before  the  sale,  as  would  be  evidence  against  him- 
self, are  also  admissible  against  his  vendee.  Cowen  and 
Hill's  Notes  to  PhU.  Ev.  voL  3,  p.  278.  And  it  has  been 
decided  that  the  admission  of  a  defendant  in  execution, 
made  while  in  possession  of  a  slave  levied  on,  that  it  be- 
longed to  the  claimant,  and  was  held  under  him  by  hiring, 
are  admissible  in  evidence  in  a  claim  suit  against  the  plain- 
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tiff  in  the  execution.     Webster  v.  Smith,  10  Ala.  R.  429.   ^or.  Tenn, 
Mr,  Phillips,  in  reference  to  this  snbject,  says^  "  With  re-       ^"^^' 
spect  to  admissions  by  persons  in  the  possession  of  chattels       KiNa 
or  negotiable  securities,  against  subsequent  proprietors,    Wiuirs. 
which  may  be  thought  analogous  to  privies  in  estate,  it 
appears  to  be  a  rule,  that,  where  a  person  must  recover 
through  the  title  of  another,  he  is  bound  by  the  declarations 
of  the  party  through  whom  he  claims."   1  Phil.  Ev.  p.  304. 
See,  also,  Waring  v.  Warren,  1  Johns.  340- — Blount  v.  Riley, 
3  Ind.  R.  All.— Abbott  v.  Muir,  5  id.  4M.—8toner  v.  Ellis, 
6  id.  152. 

These  authorities  involve  a  principle  which,  when  ap- 
plied to  the  point  under  discussion,  at  once  shows  that  the 
proposed  evidence  should  have  been  admitted.  Here,  the 
defendant  claimed  to  derive  title  to  the  wagon  and  horses 
through  McWood,  the  execution-defendant.  WhUe  in  his 
possession,  he  stated  that  he  held  them  by  hiring  from  the 
plaintiff,  and  was  to  pay  for  their  use.  These  statements 
vrere  no  doubt  legitimate  evidence,  and  the  refusal  of  the 
Court  to  allow  them  to  be  proved,  was,  consequently, 
erroneous. 

Further,  the  plaintiff  offered  to  prove  by  John  King,  a 
'witness,  that  the  hauling,  timber,  and  hay  mentioned  in 
the  testimony  of  John  and  William  Burton,  were  fully  al- 
lowed to  McWood,  in  a  settlement  between  him  and  plain- 
tiff, and  that  the  same  were  not  paid  on  one  of  the  notes 
given  for  the  property.  This  evidence  was  refused.  It 
should  have  been  admitted,  because  it  was  plainly  incon- 
sistent with  a  portion  of  the  testimony  given  by  the  Bur- 
tons,  and,  to  a  certain  extent,  tended  to  rebut  their  evidence 
of  the  plaintiff's  statements. 

It  is  assumed  in  argument,  that  the  evidence  before  the 
jury  proved  that  the  sale  of  the  wagon  and  horses  by  thje 
plaintiff  was  conditional — ^not  to  become  the  property  of 
Mc  Wood  until  they  were  paid  for — ^and  hence,  the  finding 
was  unsustained  by  the  proofs.  Whether  the  sale  was  or 
was  not  absolute,  was  a  pure  question  of  fact.  Upon  that 
point  of  inquiry,  our  conclusions  might,  in  view  of  the  evi- 
dence, differ  from  those  of  the  jury.     Still  we  are  not  in- 
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TOUHO 
T. 

Moxoijr. 


Not.  Tenn,  clined  to  say  that  there  was  no  evidence  upon  which  the 
■'•^^^^*  verdict  can  be  sustained.  Taking  it  all  together,  the  jmy 
had  some  groond  for  the  conclusion  that  the  sale  was  not 
conditional. 

But  the  appeUee  contends  that  the  sale,  though  it  may 
have  been  conditional,  and,  as  between  its  parties,  the  title 
may  still  remain  in  the  vendor,  yet  the  condition  is  void 
as  to  the  creditors  of  the  vendee.  This  position,  as  a  gen- 
eral proposition,  is  not  correct.  Against  creditors  whose 
demands  originated  while  the  property  was  in  the  posses- 
sion of  the  vendee,  so  that  it  might  be  fairly  presumed  that 
a  false  credit  was  given  him,  the  vendor  cannot,  in  onr 
opinion,  set  up  title.  Otherwise,  the  property  would  not 
vest  in  the  vendor,  until  the  vendee  performed  the  condi- 
tion. Hussep  V.  Thamtony  4  Mass.  R.  405,  407. — Marsion 
V.  Baldwin^  17  icL  606.  But  the  evidence  before  us  fails  to 
show  when  the  demands  of  the  execution-plaintiffs  origi- 
nated— whether  before  or  after  the  conditional  sale;  and  as 
the  judgment  must  be  reversed,  and  the  cause  remanded, 
that  question  of  fact  may  be  elucidated  upon  another  trial 
of  the  issues. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Kinnepy  for  the  appellant. 

T.  IL  Nelson^  for  the  appellee. 


Young,  Administrator,  v.  Moroan  and  Another. 


Wedn/etdmif 
December  15. 


,  APPEAL  from  the  Montgomery  Circuit  Court 

Per  Curiam. — This  was  an  application  by  Nathan  Mor^ 
gan^  a  judgment-debtor,  to  a  justice  of  the  peace,  to  enter 
on  his  docket  satisfaction  of  a  judgment  alleged  to  have 
been  paid.  Notice  was  served  on  the  judgment-plaintiff 
and  the  parties  met  before  the  justice,  who,  on  hearing  the 
proofs,  decided  that  the  judgment  had  been  paid,  &c.    On 
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appeal,  the  Circuit  Conrt  ordered  satisfaction  to  be  en-  Nor.  Temi, 
tered,  &c.  ^^^Q' 

The  record,  after  setting  out  certain  testimony  given  on  Winohbll 
the  trial,  avers  that  on  the  above  evidence  the  Court  ren-  Dihsmobe. 
dered  judgment,  to  which  the  defendant  excepted,  &c. 
There  was,  however,  no  motion  for  a  new  trial;  and  the 
Circuit  Court  having  decided  the  cause  upon  the  weight 
of  evidence,  its  decision  cannot,  in  the  absence  of  such 
motion,  be  reviewed  by  this  Court. 

The  judgment  is  affirmed  with  costs. 

B»  jP.  Ristine^  L.  Barbour^  and  A,  O*  Porter^  for  the  ap- 
pellant. 


*  ■••♦ . 


WiNCHELL  and  Another  v.  Dinsmobe  and  Another. 

APPEAL  from  the  Marion  Court  of  Common  Pleas.      Wednaday, 

Per  Ouriam. — This  was  an  action  by  the  appellees,  who 
were  the  plaintiffs,  against  Winchell  and  Nichols^  to  recover 
100  dollars  advanced  to  them  by  the  plaintiffs  upon  a  con- 
tract for  the  delivery  of  2,000  dollars'  worth  of  Americain 
porcelain  ware,  which  contract,  it  is  alleged,  the  defendants 
wholly  failed  to  perform.  The  answer  to  the  complaint  is 
a  general  denial  The  Court  tried  the  cause,  and  found 
for  the  plaintiff,  and,  having  refused  a  new  trial,  rendered 
judgment. 

The  refusal  to  grant  a  new  trial,  is  the  only  ruling  of  the 
Common  Pleas  to  which  the  defendants  appear  to  have 
excepted;  and  the  only  question  raised  by  the  assignment 
of  error,  relates  to  the  sufficiency  of  the  evidence.  We 
have  examined  it  careftdly,  and  are  of  opinion  that  its 
weight  sustains  the  judgment. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

&  A.  Buell  and  JR.  Hdll^  for  the  appellants. 
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Mact  v.  Eller. 

APPEAL  from  the  Hamilton  Circuit  Coiirt. 
Per  Curiam. — THe  errors  assigned  are — 

1.  Default  ought  not  to  have  been  taken,  and  judgment 
rendered,  on  the  same  day  (the  second)  of  the  term  on 
which  the  defendant  was  summoned  to  appear. 

The  record  shows  that  the  default,  &c«,  was  on  the  third 
day;  but  it  would  not  have  been  error  on  the  second  day. 

2.  The  assessment  of  damages  is  wrong. 

It  appears  to  have  been  for  the  note  and  interest. 

3.  The  Court  should  have  set  aside  the  default  on  de- 
fendant's motion,  &c. 

The  record  does  not  disclose  any  motion  by  the  defend- 
ant 

These  are  all  the  points  made. 

• 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

J.  Wi  Evans,  for  the  appellant. 
E.  &  Stone,  for  the  appellee. 


*  ^•* . 


Layman  v.  Throp. 

Where  premises  were  leased  for  the  term  of  one  year  from  the  first  of  Maitif 
1855,  hdd,  that  the  tenancy  detennincd  on  the  first  of  March^  1856;  and 
that,  nnder  the  statute  (2  R.  S.  p.  242,  ^  5),  the  tenant  was  not  enthkd  to 
notice  to  qnit ;  and  that  the  landlord  may  proceed,  under  ^  1,  S  R.  S.  p.  490. 
to  remove  him. 


Wedneadatf, 
December  15. 


APPEAL  from  the  Clark  Court  of  Common  Pleas. 

Davison,  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace,  and  is  founded  upon  the  statute  relative 
to  the  '^unlawful  detention  of  lands,"  &&  Section  1  of 
that  statute  enacts,  ^  That,  whenever  in  pursuance  of  legal 
notice,  6i  otherwise,  any  landlord,  or  his  legal  representa- 
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live,  shall  be  entitled  to  possession  of  lands,  he  may,  by  Not.  Term, 
himself  or  his  agent,  have  any  tenant  who  shall  unlaw-      ■*-^*^* 
fully  hold  over,  removed  from  such  lands,  on  complaint     Latman 
before  a  justice  of  the  peace,"  ice    2  R.  S.  p.  490.  Thsop. 

Lat^man  was  the  plaintiff  below,  and  Throp  the  defend- 
ant. The  complaint  alleges  that  the  defendant  is  wrongs 
folly  in  the  possession  of  certain  real  estate  (describing  it), 
which  he  claims  to  hold  as  tenant  of  the  plaintiff.  It  is 
avetied  that  his,  defendant's,  term  as  such  tenant  has  ex- 
pired, and  that  he  wrongfully  keeps  the  plaintiff  out  of 
possession,  &c  Before  the  justice,  there  was  a  judgment 
for  the  plaintiff,  from  which  the  defendant  appealed.  In 
the  CommcHi  Pleas,  the  cause  was  submitted  to  the  Court, 
who  found  for  the  defendant.  Motion  for  a  new  trial  d&» 
nied,  and  judgment,  &c. 

The  record  avers  that  the  G^urt  rested  its  decision  upon 
the  ground  that  the  plaintiff,  by  reason  of  his  want  of  dili- 
gence, had  waived  his  right  to  bring  his  action  against  the 
defendant  for  the  recovery  of  the  premises  described  in  the 
complaint. 

It  was  proved  that  the  plaintiff  leased  the  premises  in 
question  to  the  defendant  for  the  term  of  one  year  from 
the  first  of  March,  1855,  at  and  for  the  rent  of  40  dollars, 
to  be  paid  at  the  end  of  the  year,  when  the  premises  leased 
were  to  be  surrendered  up  to  the  plaintiff;  that  on  the  said 
first  of  March,  the  defendant  took  possession,  and  occu- 
pied under  the  lease  during  the  term,  but  failed  to  surren- 
der the  possession  at  the  expiration  thereof;  and  that  on 
the  15th  of  March,  1856,  plaintiff  called  on  the  defendant 
and  requested  him  to  deliver  up  the  premises,  but  he  re- 
fused, and  as  a  reason  for  such  refusal,  stated  that  he  was 
entitled  to  three  months'  notice.  The  present  suit  was  in- 
stituted on  the  first  of  April,  1856.    • 

We  have  a  statute  which  says:  "Where  the  time  for 
the  determination  of  a  tenancy  is  specified  in  the  contract, 
or  where  the  tenant  commits  waste,  or  in  case  of  a  tenant 
at  sufferance,  and  in  any  case  where  the  relation  of  land- 
lord and  tenant  does  not  exist,  no  notice  to  quit  shall  be 
Vol.  XI-— 23 
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Ravdouh 

▼. 

HlIfL. 


Not.  T«m,  necessary."  2  R.  S.  p.  242,  §  5.  See,  also,  McOUdn  v.  Doe, 
^Q^      5  Ind.  R,  237;  Mperson  v.  Neff,  id.  62a 

Here,  the  premises  ^^ere  leased  to  the  defendant  for  the 
term  of  one  year  from  the  first  of  Marchy  1855»  Hence, 
by  the  terms  oi  the  lease,  the  tenancy  was  to  determine  on 
the  first  of  Marchy  1856.  The  defendant  was  not,  there- 
fore, entitled  to  notice  to  quit.  Nor  is  there  anything  in 
the  evidence  tending  to  show  that  the  {daintiff  assented, 
either  expressly  or  impliedly,  that  the  defendant  diOQld 
continue  in  tiie  occupation  of  the  premises  after  the  lease 
had  expired.  In  view  of  the  case  made  by  the  record,  ve 
perceive  no  ground  for  the  ccmclnsion  that  the  plaintiff 
had  waived  his  right  to  proceed  to  remove  the  tenant 
under  the  statute*    4  Kent's  Comm*  120,  et  seq* 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  W.  Wilisey  for  the  appellant. 


.  *i 


Randolph  v.  Hill  and  Another. 


Wedne$daif, 
December  15. 


APPEAL  firom  the  Lagrange  Court  of  Common  Pleas. 

Hanna,  J. — This  was  an  action  upon  promissory  notes 
and  an  account,  in  which  a  summons  for  defendant  was 
issued  and  returned  served  by  copy.  The  record  also 
shows  that  upon  affidavit  and  bond  filed,  an  order  to  at* 
tach  property  was  issued  by  the  cl^rk,  but  does  not  show 
that  it  was  delivered  to  the  sherii!^  nor  does  it  appear 
among  the  records  as  having  been  served  or  retained  bj 
said  officer.    See  Hancock  v.  RUehiey  at  this  term  (1). 

The  defendant  appeared  and  answered,  and  upon  issue 
joined,  t^e  cause  was  tried  by  the  Court  Judgmoit  for 
the  plaintiff  for  the  amount  found  due;  and,  also,  ''that  the 
property  attached  by  virtue  of  the  order  of  attachmoit  is* 
sued  in  this  cause,  to-wit,  the  south-west  quarter,"  Ac,  '^or 
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so  much  thereof,'*  &c,  "be  si^d  as  on  executions  in  other  Nor.  Tenn, 

1868. 


cases," 


A  motion  for  a  new  trial  was  made  by  the  defendant     MoCou 
and  oyemiled.    Tlie  record  contains  a  bill  of  exceptions,     Hitbblb. 
which  has  in  it  the  statement  l^at  Hib  evidence  there  set 
forth  was  all  the  evidence  given  on  the  trial  of  the  cause. 
There  is  nothing  therein,  showing  that  the  property  de- 
scribed in  the  judgment,  or  any  other,  had  been  attached. 

The  correctness  of  the  judgment  in  this  lespect  is  the 
only  point  made  in  the  brief  of  appellant. 

Without  stopping  to  determine  whether,  after  the  ap- 
pearance, &c.,  of  the  defendant,  the  Court  should  have  or^ 
dered  property  attached  to  be  sold  to  satisfy  the  amount 
found  due,  we  are  of  opinion  that  the  order  thus  made,  in 
ti&is  case,  should  be  reversed  because  of  the  absence  of 
sufficient  testimony  upon  that  point  Leach  v.  Swann^  8 
Blackf.  68. 

Per  Curiam. — The  judgment,  except  as  to  the  order  of 
sale  of  certain  property,  is  affirmed ;  but  as  to  that  order 
of  sale,  it  is  reversed. 

A.  EUisonj  for  the  appellant. 

IL  ParreUj  for  the  appellees. 

(l)^fi<e,4S. 


McCoLB  and  Anotiier  v.  Hubble  and  Others. 
APPEAL  from  the  Hamilton  Court  of  Common  Pleas.   Waiiutiay, 


Hanna,  J« — This  was  a  suit  upon  a  promissory  note.       ^'*"""" 

The  defendants  answered — 1.  A  general  denial.  2.  That 
the  note  was  obtained  by  fraud,  &c.    3.  Usury. 

The  plaintiffs  demurred  to  the  second  and  third  para* 
grafriis  of  the  answer.  The  demurrers  were  overruled. 
Reply  filed. 

Trial ;  finding  and  judgment  for  the  plaintiffs. 
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HUITTSB 
T. 
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The  appellants  complain  that  the  Court 

First  In  not  sustaining  the  demurrer  to  the  complaint, 
and  in  sustaining  demurrers  to  the  answer. 

The  record  does  not  show  a  demurrer  to  the  coniplaiiit, 
but  does  show  the  demurrers  to  the  answer  overruled* 

Second.  In  not  compelling  a  full  answer  to  the  intenog- 
atories. 

Neither  the  interrogatories  nor  the  answers  thereto  are 
in  the  record,  and  consequently  we  cannot  detennine  that 
point. 

Third,  In  the  amount  of  the  judgment. 

The  allegation  in  the  complaint  is,  that  the  note  was  for 
803  doUars.  The  copy  of  the  note  in  the  record  reads  800 
dollars.  The  Court  heard  the  evidence,  and,  in  the  absence 
of  that  evidence,  we  will  presume  in  favor  of  the  finding  of 
the  Court,  where  the  record  does  not  show  that  it  was 
wrong. 

Fourth.  In  admitting  the  note  as  evidence. 

For  the  reason  above  given,  we  cannot  say  whether  the 
note  admitted  in  evidence  corresponded  with  the  one  de- 
scribed, &c. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per  cent 
damages  and  costs. 

G.  W.  VosSi  for  the  appellants. 


»     •! 


Hunter  and  Others  v.  Miller  and  Wife. 


Wednmhjf, 
December  16. 


APPEAL  from  the  Warren  Circuit  Court 
Per  Curiam. — This  was  an  application  for  the  partition 
of  certain  real  estate. 

The  Court,  under  the  9th  section  of  the  statute  on  the 
subject  of  partition,  awarded  an  interlocutory  judgment 
that  partition  be  made,  &c.,  and  appointed  commissioners 
to  make  partition  according  to  the  terms  of  such  order, 
&c. 
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From  this  interlocutory  judgment,  an  appeal  is  now  at-  ^o^-  Term, 
tempted  to  be  prosecuted,  ^^"' 

The  statute  permitting  appeals  from  interlocutory  orders,       Jones 
does  not  embrace  within  its  provisions  this  case.    3  R.  S.  Thb  Stats. 
p.  162,  §  576. 

The  appeal  is  dismissed  with  costs. 

B.  F.  Oreg'oryj  J.  Harper^  L  Naylor^  and  J.  Wilson,  for 
the  appellants. 

X  R,  3L  Bryant  and  R.  A.  Chandler,  for  the  appellees. 


.  •»»  • 


Jones  v.  The  State. 

« 

Where  the  evidence  is  not  in  the  record,  no  question  arises  upon  the  overmling 
of  a  motion  for  a  new  trial,  which  is  not  presented  under  exceptions  preri- 
onaly  taken. 

On  change  of  Tenne  from  the  Court  in  which  an  indictment  was  found,  a  tran- 
script of  the  proceedings  in  that  Court,  accompanied  hj  the  origmal  indict- 
ment and  other  papers  in  the  cause,  was  transmitted  to  the  Court  to  which 
the  cause  was  taken.  EM,  that  this  was  all  that  the  statute  (2  B.  S.  p.  371, 
S  78)  requires. 

Where  the  circuit  judge  did  not  appear  on  the  first  day  of  the  term,  the  proper 
officers  appointed  a  judge  to  hold  the  Court  in  his  absence,  and  the  ap- 
pointee was  sworn  and  assumed  to  act  under  such  appointment.  Held,  that 
this  was  right. 

And  a  misunderstanding  existing  in  the  county,  as  to  the  day  on  which  the 
term  was  to  commence,  held^  that  such  judge  might  adjourn  the  Court  to  a 
subsequent  day  in  racatio;!. 

The  indictment  in  this  case  duurges  that  "a  man  calling  himself  £.  J,  Jona^ 
whose  givm  name  is  to  the  grand  jurors  unknown,"  &c.  Hddy  that  the 
jurors  took  "Jones"  to  be  the  true  surname  of  the  defendant,  and  only 
meant  to  allege  that  the  name  indicated  by  the  initials  L.  J.  was  unknown. 

Ileidf  also,  that  there  is  no  objection  to  this  form  of  statement. 

The  indictment,  in  this  case,  charged  that  the  deltodant  ''had  in  his  possession 
one  hundred  false,  forged,  and  counterfeit  fire  dollar  bills,  purporting  to  be 
genuine  fire  dollar  bank  bills  on  the  North-^  Western  Bank  of  Virginia^  paya- 
ble to  bearer  on  demand,  at  JfffenonviUe,  and  signed  by  D.  Lamb,  cashier, 
and  J,  C,  Campbell,  president,  of  which  false,  forged,  and  counterfeit  bills, 
the  following  is  a  substantial  copy  of  one."  Here  followed  a  copy.  Held, 
by  PsmKiXB,  J.,  to  be  good  under  the  statute;  but  a  majority  of  the  Court 
held  it  to  be  too  uncertain. 

The  Court  may  permit  experts  to  testify  to  the  false  character  of  bank  bills, 


Joins 

T. 
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Not.  Term,       in  such  casesy  vithont  reqwriiig  proof  that  time  is  a  bank  in 
1858.  iBsuing  genuine  bills,  of  which  those  in  question  might  be  counterieiti. 

~  An  affidavit  for  a  continuance  of  this  cause  to  procure  testimony,  alleged  that 

the  defendant  could  prove  by  a  person  then  residing  in  CmemMod^  Ohio,  that 

Thb  Statb.       bo  receiyed  the  bills  from  hun,  widiout  knowing  liiem  to  be  eoontecfeit;  te 

it  did  not  allege  when,  where,  or  under  what  circumstanoea,  the  raecfCkn 
took  place.  Hdd,  that  &e  affidavit  was  too  indefinite,  especiallj  as  the  wit- 
ness resided  out  of  the  jurisdiction,  and  there  was  no  proposition  to  tske 
his  deposition. 
The  affidavit  also  named  a  person  whose  testimony  was  wanted  to  prove  good 
character;  but  it  did  not  state  that  the  same  &ct  could  not  be  proved  by 
other  witnesses.    Hdd,  insufficient. 

Tkunday,  APPEAL  from  the  Blackford  CJirctiit  Court 

Perkins,  J. — Indictment  against  Jones  for  having  in  his 
possession  counterfeit  money,  with  intent  to  put  the  same 
in  circulation.  Trial,  conviction,  and  sentence  to  the  peni- 
tentiary. 

There  was  a  motion  for  a  new  trial  overruled ;  but  as 

« 

the  evidence  is  not  in  the  record,  no  question  arises  upon 
that  motion,  that  is  not  presented  under  previous  excep- 
tions taken  to  rulings  of  the  Court  during  the  prog^reas  of 
the  cause. 

A  change  of  venue  was  taken  by  the  defendant  firom 
the  Delaware  Circuit  Court,  in  which  the  indictment  was 
found,  to  the  Blackford  Circuit  Court.  A  transcript  of 
the  proceedings  in  the  Delaware  Circuit  Court,  accompa- 
nied by  the  original  indictment  and  other  papers  in  the 
cause,  was  transmitted  to  the  Blackford  Circuit  Court,  but 
not  a  certified  copy  of  the  indictment,  as  recorded  in  the 
Delaware  Circuit  Court.  We  think  everything  required 
by  the  statute  was  transmitted  to  the  Blackford  Ciicuit 
Court    2  R.  S.  p.  371,  §  78. 

The  regular  term  of  the  BlacJtfbrd  Circuit  Court  com- 
menced on  the  26th  of  October^  on  which  day  the  judge  of 
the  circuit  did  not  appear,  nor  did  he  during  the  term,  and 
the  proper  officers  appointed  Mr.  Howell  as  judge  to  hold 
the  Court  in  his  absence,  who,  says  the  record,  was  sworn 
and  assumed  to  act  under  the  appointment.  This  was 
right.     Case  v.  T%e  State,  5  Ind.  R.  1. 

Owing  to  a  misunderstanding  in  the  county  as  to  the 
day  on  which  the  term  of  the  Court  was  to  commence, 
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parties,  &e.,  were  not  in  attendance,  and  the  judge^  on  the  Not.  Term, 
first  day,  adjourned  the  term  till  the  8th  of  November  fol-      -^^^^ 
loMTing.     This  he  was  authorized  by  the  statute  to  do*       Jokm 
Acts  of  1855,  p.  70,  §  1.     See  Porter  v«  The  SUUey  2  Ind.  Tmb  Statb. 
IL43d. 

Objections  are  made  to  the  indictment.  It  charges  that 
^a  man  calling  himself  L*  J.  Jones^  whose  given  name  is 
to  the  grand  jurors  unknown,"  &c  Now,  it  is  plain  that 
the  jurors  took  the  surname,  Jonesj  to  be  the  true  name  of 
the  defendant,  and  only  meant  to  assert  that  his  given 
name,  indicated  by  the  initials,  L*  «£,  was  to  them  un» 
known.    We  see  no  objection  to  this  form  of  statement* 

It  is  also  objected  that  the  indictment  b  too  uncertain* 
The  indictment,  it  must  be  recollected,  is  not  for  passing 
counterfeit  money,  but  {or  having  it  in  possession,  with  in* 
tent,  &C.;  and  it  is  by  no  means  dear  that  an  indictment 
for  such  an  offense  should  describe  the  biUs  with  the  same 
minuteness  as  is  required  in  an  indictment  for  passing 
counterfeit  bills*  See  Engleman  v.  ITie  StaUy  2  Ind.  B. 
91;  Dillon  y.  The  SkUe,  9  id.  408;  and  2  R.  S.  p.  357* 
The  indictment  in  this  case  charges  that  the  defendant 
^bad  in  his  possession  one  hundred  false,  forged,  and 
counterfeit  five  dollar  bills,  purporting  to  be  genuine  five 
dollar  bank  bills  on  the  Norths  Western  Bank  of  Virginia^ 
payable  to  bearer  on  demand,  at  JeffersonviUe^  and  signed 
by  D*  Lamby  cashier,  and  X  C  Campbell^  president,  of  which 
false,  forged,  and  counterfeit  bills,  the  following  is  a  sub* 
stantial  copy  of  one."  Here  follows  a  copy,  which,  for 
aught  that  appears,  the  evidence  may  have  shown  to  be 
strictly  accurate* 

But  we  are  unable  to  perceive  any  valid  reason  why 
Buch  exact  correspondence  between  the  description  in  the 
Indictment  and  the  bill  in  proof  should  be  necessary,  nor 
why  the  indictment  should  contain  a  complete  description 
of  the  bills*  In  an  indictment  for  passing  counterfeit 
money,  the  reason  for  such  accurate  description  is  weighty; 
because  the  passage  of  every  single  bill  may  constitute  a 
separate  ofiense,  and  it  is  important,  therefore,  that  the  in- 
dictment for  each  should  fuUy  identify  the  bill,  that  the 
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Not.  Term,   party  may  know  which  he  is  defending  against  in  the 

^^^'       given  case,  and,  also,  be  protected  by  the  record  finom  a 

JoHBB       second  prosecution  for  the  same  offense.    So,  where  a  stat- 

The  Statb.  tite  makes  the  offense  to  consist  in  having  in  possession, 

certain,  or  a  given  number  of  bills,  the  same  reasons  may 

operate  to  a  greater  or  less  extent. 

But  our  statute  makes  the  offense  to  consist  in  having 
false,  forged,  &c.,  bills  in  possession,  &c,  and  there  conld 
not  be  two  indictments  founded  upon  different  portions  of 
the  biUs,  at  the  same  time  in  possession.  It  is  immaterial 
how  many  or  how  few  the  number  of  bills  may  be,  or  on 
what  banks ;  the  possession  with  intent  to  put  in  circula- 
tion, constitutes  the  essence  of  the  single  crime  which  the 
statute  creates  upon  the  facts.  The  questions,  under  onr 
statute,  as  to  identity  or  difference  of  crimes,  w^onld  be 
those  of  time  of  possession,  not  of  articles  possessed. 

It  would  seem  that  the  indictment  was  sufiicient ;  but  a 
majority  of  the  Court  think  otherwise. 

The  Court  permitted  experts  to  testify  to  the  false  char- 
acter of  the  bills,  without  requiring  proof  that  there  was  a 
bank  in  existence  issuing  genuine  bills  of  which  those  in 
question  might  be  counterfeits.  In  this  there  was  no  error. 
Crawford  v.  The  State,  2  Ind.  R.  122.— McCartney  v.  The 
State,  3  tU  363.— Whart  Pr.,  2d  ed.,  336. 

Objections  to  the  giving  and  refusing  of  instructions 
are  made;  but,  after  carefully  examining  this  branch  of 
the  case,  we  cannot  say  that  error  appears.  See  WWdnr 
son  V.  The  State,  10  Ind.  R.  372. 

There  was  an  application  for  a  continuance,  which  was 
denied.  The  affidavit  alleged  that  the  defendant  could 
prove  by  an  absent  witness,  then  residing  in  Oincmnati 
Ohio,  that  he  received  the  bills  from  said  witness,  without 
knowing  they  were  counterfeit.  The  affidavit  does  not 
state  when,  nor  where,  nor  under  what  circumstances  the 
reception  took  place.  For  aught  the  affidavit  shows,  the 
affiant  may  have  learned  long  before  he  was  indicted  that 
the  bills  were  counterfeit,  and  have  concluded  to  put  them 
in  circulation.  We  think  the  affidavit  too  indefinite,  espe^ 
cially  as  the  witness  resided  out  of  the  jurisdiction  of  the 
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Conrt,  and  there  was  no  proposition  to  take  his  deposition.  Nor.  Tenn, 
See  2  IL  8.  p.  373.  ^^^^ 

The  affidavit  also  named  another  person  whose  testi-      Coltik 
mony  was  wanted  to  prove  good  character ;  but  it  did  not  Thb  Statb. 
state  that  the  same  fact  conld  not  be  proved  by  other  wit- 
nesses. 

Per  Cfuriam. — The  judgment  is  reversed.  Cause  re- 
manded, and  the  clerk  ordered  to  notify  the  keeper  of  the 
state  prison  to  return  the  prisoner  to  Delaware  county  jcuL 

W.  Marchj  A.  Steele,  H.  D.  Thompson,  and  J.  SL  Bailey, 
for  the  appellant  (1). 

( 1 )  ComiMl  for  the  appeUant  dted  the  foUoving  authorities : 

Touching  the  transcript,  LMjf  y.  The  State,  7  Blackf.  427. 

The  continnattce  should  have  been  granted.    1  Blackf.  50. — 2  Ind.  B.  135. 
— 8  Blackf.  281.— 5  Ind.  B.  533.— «  id,  407. 

The  mdictment  does  not  sufficiently  aver  the  name  oi  the  defendant,  nor  \ 

that  it  is  unknown.    5  Blackf.  230.— /</.  280.— 4  Ind.  B.  632.-7  id.  659. 

A  copy,  ifi  heec  verba,  of  each  of  the  one  hundred  bills  should  hare  been 
set  forth.    5  Blackf.  458.— Whart.  Am.  Cr.  Law,  2d  ed.,  122. 

They  also  cited  numerous  authorities  against  the  rulings  upon  instructions, 
whidi,  as  the  rulings  are  not  stated  in  the  opinion,  are  not  given  here. 


CoLViN  V.  The  State. 

Where  an  indictment,  under  ^  80,  2  B.  S.  p.  412,  for  uttering  a  ftlse  and 
forged  deed,  contained  but  a  single  count,  cbaiging^e  uttering  to  A,,  and 
specially  averring  an  intent  to  defraud  him,  and  it  appeared  by  the  evidence 
that  the  uttering  consisted  in  placing  the  deed  on  deposit  with  J.,  as  an 
equitable  mortgage,  to  secure  a  debt  for  board  already  due,  and  not  to  se- 
cure the  price  of  future  boarding,  and  without  the  intent,  on  the  part  of  the 
defendant,  to  board  longer  with  A,,  as  the  latter  well  knew : — Held,  that  the 
case  was  not  made  out. 

Aliter,  perhaps,  if  the  indictment  had  charged  an  intent  generally  to  defraud. 

APPEAL  from  the  Allen  Circnit  Ck>tirt.  Tliunday, 

Perkins,  J. — Indictment  for  forgery.  The  olSense  charged 

consisted  in  the  uttering,  as  true,  a  false  and  forged  deed 

to  a  piece  of  land. 
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Not.  T«nii»  The  fieicts  may  be  shortly  st^tecL .  Join  B4mdolpk  Brew* 
^Q^  ster  and  Archibald  JL  Colvin  were  boaixUng^  with  their 
CoLTiH  wives,  at  the  house  of  Jacob  LesmoHj  Fort  Wajflney  JMimma. 
Tbb  Statb.  They  were  destitute  of  money  to  pay  their  boaid,  and  tbear 
credit  was  about  expiring.  For  the  purpose  of  ^making  a 
raise,"  says  the  witness,  they  agreed  to  execute  deeds  ior 
an  exchange  of  land.  They  obtained  a  map,  selected  cer- 
tain sections  of  land  in  Iowa  and  Texag^  and  agreed  that 
Colvin  should  make  a  deed  to  Brewster  f(»r  those  in  Texas, 
and  Brewster  to  Colvin  for  those  in  Jtn^o.  They  accord- 
ingly went  before  a  public  officer,  and  got  him  to  draw  up 
and  take  the  acknowledgment  of  the  deeds,  talking  at  the 
time  of  the  execution  about  the  amount  to  be  paid  in  csish 
by  one  to  the  other  as  the  difference  in  the  value  of  the 
lands,  &c.  Brewster  executed  his  deed  to  Colvin  in  the 
name  of  James  Brewster,  a  name  he  had  assumed,  for  a 
short  time,  at  Fort  Wayne;  but  Colvin  knew  that  his  true 
name  was  John  Randolph  Brewster. 

This  deed,  so  executed  to  him  by  Brewster^  Colvin  took 
to  Lesmanj  uttered  it  as  a  genuine  deed,  and  placed  it  wiib 
him  on  deposit  as  an  equitable  mortgage  of  the  land,  in 
security  for  his  board-bm. 

The  question  is  whether  the  act  constituted  the  crime  of 
forgery,  under  the  following  statute : 

"Every  person  who  shall  falsely  make,  or  assist  to  make, 
deface,  destroy,  alter,  forge,  or  counterfeit,"  &c,  "any  re^ 
cord,  deed,  will,  codicil,  bond,"  &c.;  "or  any  person  who 
shall  utter,  or  publish  as  true,  any  such  instrument,  know- 
ing the  same,"  i£c.,  "with  intent  to  defmud,"  &c,,  ^ shall 
be  deemed  guilty  of  forgery."     2  R.  S.  p.  412,  §  30. 

The  deed  was  deposited  for  boarding  already  had,  not 
to  secure  the  price  of  future  boarding ;  nor  did  the  depos- 
itor boiood,  or,  at  the  time  of  the  deposit,  intend  to  board 
longer  with  Lesnum,  as  the  latter  well  knew. 

The  indictment  contains  but  a  single  count,  charges  the 
uttering  of  the  deed  to  Lesnum,  and  specially  avers  the  in- 
tent, in  so  doing,  to  have  been  to  defraud  him. 

We  think  the  case  is  not  made  out.  No  fraud  appears 
to  have  been  perpetrated  upon  Lesman.    The  debt  already 
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existing  was  not  canoeled,  but  remained  due,  and  the  right  Not^  Term, 
to  enforce  payment  of  it  left  unimpaired*    No  new  credit      •''^"* 
firom  Lesman  was  obtained  upon  the  deed.    He  was  in  no     TuafOKs 
worse  situation  after  taking  the  deed  than  before.  Switzbr. 

Had  Colvin  been  indicted  for  the  foigery,  with  intent 
generally  to  defraud,  such  an  indictment  might,  probably, 
have  been. sustained  against  him.  See  Wilkinson  v.  ITie 
State,  10  Ind.  B.  373. 

Per  Ouiriam^ — The  judgment  is  reversed,  and  the  derk 
ordered  to  notify  the  keeper  of  the  penitentiary  to  return 
the  prisoner  to  the  Allen  county  jail. 

&  M.  Ninde  and  H.  W.  PucktU^  for  the  appellant  (1). 

(1)  Touching  assumed  names  in  cases  of  forgery,  counsel  for  the  appellant 
cited  Peacocl^s  Ca$e,  Bass.  &  By.  278  (1  Brit.  Crown  Cases) ;  Bontien*8  Case, 
id,  S60  (ibid);  3  M.  &  S.  537;  The  People  y.  Peacock,  6  Cow.  72;  Mead  y. 
Yomg,  4  T.  B.  28;  2  Bish.  Or.  Law,  \  580,  and  icases  dted  in  note  5;  The 
People  y.  Fitdi,  1  Wend.  198;  Bex  y.  Watt»,  8  Brod.  &  B.  197. 

They  also  contended  that  the  contract  with  Legman,  creating  an  equitable 
mortgage,  was  a  substantial  and  necessary  element  of  the  crime,  and  that  the 
indictment  was  bad  for  not  alleging  it.  They  cited  Archb.  Cr.  Fl.  38,  48,  49; 
Bex  y.  Hunter,  2  Leach,  624;  Bex  y.  Thompeon,  id.  910;  Bex  y.  Maaon,  2  T. 
B.581. 


i»  » 


TiMMONS  V.  SwiTZER  and  Others. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Thunda^, 
Per  Ouriam. — The  complaint  in  this  case,  alleges  that 
•the  appeUees,  who  were  the  defendants,  unlawfully,  &c, 
entered  upon  certain  land,  of  which   Timmons  was  the 
owner,  and  tore  away  and  destroyed  his  fences,  &c. 

The  defendants'  answer  admits  their  entry  upon  the 
land,  but  alleges,  in  justification  thereof,  that  the  same  land 
upon  which  they  did  enter  was  a  public  highway;  that 
Switzer  was  the  proper  supervisor,  &c.,  and  the  fence  men- 
tioned in  the  complaint  being  in  said  highway,  and  2Ym- 
nums  having  failed,  after  due  notice,  &c.,  to  remove  the 
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TiMMOHS 

y. 

SWITZBB. 


Nov.  Term,  same,  SwUzer^  as  such  supervisor,  and  the  other  defend- 
_  Jt2__  ants,  acting  under  his  authority  and  command,  entered 
upon  said  land  and  removed  the  fence,  &c.,  as  they  law- 
fully might,  &c.  To  this  the  plaintiff  replied  that  the  land 
entered  upon  was  not  a  legally  constituted  public  highway; 
that  the  fence  removed  by  the  defendants  was  not  in  the 
alleged  highway;  that  the  plaintiff  was  not  legally  notified 
to  remove  the  fence;  and  that  the  defendants  did  enter 
upon  the  premises  of  their  own  wrong  and  without  au- 
thority, &c. 

The  issues  were  submitted  to  a  jury,  who  found  for  the 
plaintifL     New  trial  refused  and  judgment  on  the  verdict 

After  this,  the  defendants  filed,  in  the  same  Court,  their 
petition,  alleging  therein  various  causes  for  a  review  of  the 
proceedings,  &c.  And  the  Court,  on  final  hearing  of  the 
petition,  reversed  the  judgment,  &c.,  and  from  this  judg- 
ment of  reversal,  Timmons  appeals  to  this  Court 

The  appellant,  in  his  brief,  says  that  "  The  only  point  in 
this  case  is,  whether  the  Common  Pleas  was  ousted  of 
jurisdiction  by  the  question  of  title  to  lands  being  raised 
collaterally.  The  Court  below  held  that  it  was — which 
was  wrong." 

In  our  opinion,  the  title  to  real  estate  was  plainly  in  issue 
by  the  pleadings  in  the  cause ;  and  hence,  the  Common  Pleas 
had  no  jurisdiction.  2  R.  S.  p.  18,  §  11. — Dixon  v.  HUl, 
8  Ind.  R.  147.  The  case  at  bar  falls  within  the  reasoning 
of  the  Court  in  Anderson  v.  Bttchananj  8  Ind.  R.  132.  And 
upon  the  authority  of  that  case,  the  judgment  of  reversal 
must  be  sustained. 

The  judgment  is  affirmed  with  costs. 

W.  C,  Wilson^  for  the  appellant. 

iJ.  Jones  and  J,  O^ Brian,  for  the  appeUees. 
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Not.  Tena, 

Gabbert  t;.  The  Jeffebsonville  Railroad  Company.         1858. 


Gabbbht 

T. 

The  JeffenonviOe  BaUroad  Company  v.  Martin,  10  Ind.  B.  416,  adhered  to.  Thb  jBrns- 

The  repeal  of  a  statute  on  a  g:iven  suligect  is  properly  connected  with  the  sub-  -o^jj^q'j^  Co. 
jcct-matter  of  a  new  statute  upon  the  same  subject,  and  does  not  yiolate  the 
constitutional  requirement  that  "eyery  act  shall  embrace  but  one  subject, 
snd  matters  properly  connected  therewith,  which  subject  shall  be  expressed 
in  the  title,"  although  the  repeal  of  the  former  statute  be  not  mentioned  in 
the  title  of  the  new  enactment. 


APPEAL  from  the  Bartholomew  Circuit  C!oiirt.  Uwr^Aiy, 

J/eotmbtr  16* 

WoRDEN,  J. — Complaint  by  the  appellant  against  the 
appellees,  for  carelessly  and  negligently  killing  a  mule,  the 
property  of  the  plaintiJB^  by  running  against  the  same  with 
an  engine  and  train  of  cars. 

Defendants  answered  by  a  general  denial. 

Trial  by  the  Court,  which  resulted  in  a  finding  for  the 
defendant,  and  judgment.  Motion  for  a  new  trial  overruled. 
Elxceptions  taken,  setting  out  the  evidence. 

The  killing  of  the  mule  was  proven,  and  that  its  value 
was  140  dollars. 

The  plaintiff  insists — 

1.  That  he  was  entitled  to  recover  without  showing  neg* 
ligence  on  the  part  of  the  company,  as  the  .road  was  not 
fenced;  and, 

2.  That  the  evidence  discloses  such  negligence  as  will 
make  the  defendants  liable. 

In  the  case  of  the  JeffersonviUe  Railroad  Co.  v.  Ma/rtU^ 
10  Ind.  R.  416,  it  was  held  that  the  act  of  March  1, 1853, 
providing  for  the  liability  of  railroad  companies  for  stock 
that  might  be  killed  upon  the  road,  without  reference  to 
the  question  of  negligence  or  willful  misconduct,  where  the 
road  was  not  fenced,  was  not  applicable  to  suits  com- 
menced otherwise  than  before  a  justice  of  the  peace,  as  in 
that  act  is  provided.     To  that  decision  we  adhere. 

But  it  is  claimed  that  §§  1,  2, 1  R.  S.  p.  426,  are  not  re- 
pealed. By  this  latter  statute,  the  remedy  is  not  limited 
to  suits  before  justices  of  the  peace. 

The  act  of  March  1,  1853  (Acts  of  1853,  p.  113)  ex- 
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Not.  Tann,   pressly  repeals  the  above  provisions  of  the  code;  but  it  is 
^^^*      insisted  that  the  repeal  is  invalid,  for  the  reason  that  the 
Gabbbst     subject-matter  is  not  sufficiently  embraced  in  the  title  of 
Thb  Jbvfbk-  the  repealing  act 
BiLiuK>'D^Co       ^  ^^^^  proposition,  however,  we  cannot  concur. 

The  title  of  the  act  is,  "  An  act  to  provide  compensation 
to  the  owners  of  animals  killed  or  injured  by  the  cars,  loco- 
motives, or  other  carriages,  of  any  railroad  company  in  this 
state." 

The  law  repealed,  is  in  relation  to  the  same  subject 
We  are  of  opinion  that  the  repeal  of  a  former  law  on  any 
given  subject,  is  properly  connected  with  the  subject-^natter 
of  a  new  law  on  the  same  subject,  and  in  strict  accordance 
with  the  constitutional  requirement  that  "every  act  shall 
embrace  but  one  subject,  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed  in  the  title," 
although  the  repeal  of  former  laws  is  not  mentioned  in  the 
title  of  the  new  enactment 

It  follows,  from  what  has  been  already  said,  that  the 
plaintiiSf  cannot  recover  under  either  of  tiie  above-men* 
tioned  statutory  provisions.  If  he  recover  at  all,  it  must 
be  by  the  common-law  rule,  and  he  must  show  negligence, 
unskillfulness,  or  willful  misconduct  on  the  part  of  the  de- 
fendant 

We  have  examined  the  evidence  carefuUy,  and  cannot 
say  that  the  case  is  made  out  It  has  been  passed  upon 
by  the  Court  below,  and  the  finding,  like  the  verdict  of  a 
jury,  cannot  be  disturbed  unless  it  is  clearly  wrong. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

N.  T.  Hauserj  for  the  appellant 

W*  Herod  and  &  Stansiferj  for  the  appellees. 
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Hot.  7onii, 

Stalby  aiKl  Others  v.  Dorset,  Adimnistrator.  ^^^' 

Stalbt 

An  appeal  to  the  Snprene  Court  wffl  not  lie  fram  an  ovder  ibr  the  mJb  of  tuX      Pobsbt. 

estate  of  a  decedent  for  the  payment  of  debts. 
Where  do  appeal  was  prayed,  and  no  bond  given  in  the  Conrt  below,  a  caose 

cannot  be  properly  appealed  as  from  an  inteilocntory  order,  nnder  the  second 

spectflcation  of  4  (76,  2  B.  8.  p.  1«S. 

APPEAL  from  the  Morgan  Court  of  Common  Pleas.    f^^J^' 

WoRDEN,  J. — This  was  a  petition  filed  by  the  appellee, 
as  administrator  of  the  estate  of  Hiram  Staley^  deceased, 
against  the  appellants,  as  heirs  of  the  decedent,  praying  for 
an  order  for  the  sale  of  certain  real  estate  for  the  payment 
of  debts.  The  order  for  sale  was  made  by  the  Conrt  be- 
low, and  from  that  order  the  defendants  appeaL 

The  appeal  to  this  Court  seems  to  have  been  taken 
nnder  the  provisions  of  §  556,  2  IL  S.  p.  159,  allowing  ap- 
peals to  be  taken  after  the  close  of  the  term  at  which  the 
judgment  is  rendered,  as  no  appeal  was  prayed  in  the 
Court  below,  nor  any  bond  filed. 

The  appeal,  we  think,  was  premature,  as  such  appeal  lies 
only  from  ^^all  final  judgments,"  and  this  is  an  appeal  sim- 
ply from  the  order  directing  the  sale  of  the  land. 

The  statute  under  which  the  proceedings  were  had,  con- 
templates that  the  whole  matter  is  under  the  c<mtrol  of  the 
Court  until  the  land  is  sokl,  a  report  of  the  sale  made  to 
the  Court,  and  the  sale  confirmed,  and  perhaps  until  a  deed 
is  ordered  to  be  made  to  the  purchaser.  Upon  a  report  of 
the  sale  being  made,  the  Court  may  confirm  it  or  set  it 
aside  and  order  a  re-sale.  We  are  of  opinion  that  the  judg- 
ment appealed  from  was  not  final,  within  the  meaning  of 
the  statute.  This  accords  witii  the  case  of  Chiffm  v.  Chif' 
fin,  10  Ind.  R.  170. 

The  case  is  not  properly  appealed  as  from  an  interlocu- 
tory order,  provided  for  by  the  second  specification  of  §  576, 
2  R.  8.  p.  162,  because  not  taken  in  accordance  with  the 
section  next  following — ^no  appeal  being  prayed,  and  no 
bond  given. 

NoK  is  the  case  properly  here  under  the  provisions  of 
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Hausbk 
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Hats. 


Nov.  Term,   §§  189, 190,  2  R.  S.  p,  291,  providing  for  appeals  **fiain 
•^^"*      any  decision  of  the  Court  of  Common  Pleas,  growing  out 
of  any  matter  connected  with  a  decedent's  estate,"  &c^ 
because  those  provisions  have  not  been  complied  with. 
The  appeal,  in  our  judgment,  cannot  be  smstained. 
Per  Curiam. — The  appeal  is  dismissed  with  costs. 
D.  McDonald  and  A.  O.  Porter^  for  the  appellants. 
C  Newcomb  and  J.  &  Tarkingtofiy  for  the  appellee. 


Hauser  V,  Hays  and  Another. 


TViurtdojff 
Dtfeadier  16. 


APPEAL  from  the  Bartholomew  Circuit  Court 

WoRDEN,  J. — Suit  by  the  appellees  against  the  appellant 
before  a  justice  of  the  peace,  where  judgment  was  rendered 
by  default,  and  the  cause  appealed  to  the  Circuit  Court, 
where  it  was  tried,  and  judgment  rendered  for  the  plaintifik 

The  cause  of  action  filed,  consisted  of  two  notes,  signed 
N.  T.  Hauser  J  and  payable  to  W.  W.  and  C.  JBL  Hays. 

In  the  Circuit  Court  the  defendant  moved  to  dismi^  the 
cause  without,  however,  stating  the  ground  of  his  motioa 
The  motion  was  overruled,  and  the  defendant  excepted. 

If  the  motion  was  predicated  upon  any  insufficiency  of 
the  writ,  as,  that  it  was  issued  by  the  initials  of  the  parties 
only,  we  cannot  notice  the  defect,  as  it  was  not  pointed  out, 
and  as  the  writ  is  not  before  us. 

If  the  alleged  insufficiency  of  the  cause  of  action  was  the 
ground  of  the  motion,  it  was  correctly  overruled,  as  that  is 
sufficient.  Parry  v.  Henderson^  6  Blackf.  72. — Clark  v. 
Dunlapy  2  Ind.  R.  551.— 2  R.  S.  p.  456,  §  35. 

It  is  claimed  that  the  evidence  offered,  being  the  notes 
only,  was  insufficient  to  sustain  a  finding  for  the  plaintiffs 
There  is  nothing  in  this  objection.  The  notes  were  filed 
as  a  cause  of  action,  and  the  execution  of  them  by  the 
defendant,  not  being  denied  under  oath,  no  proof  of  such 
execution  was  necessary.    2  R.  S.  p.  455,  §  34. — Parry  v. 
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Hendersonj  supra.     Neither  was  any  proof  necessary  to  Nor.  Term, 
show  that  the  notes  were  payable  to  the  plaintiffs,  that  not       ^^Q* 
being  put  in  issue  by  any  form  of  pleading  verified  by  affi-    Garrisox 
davit     Abemathy  v.  Reeves,  7  Ind.  R.  306.  Clarb:. 

Per  Curiam. —  The  judgment  is  affirmed,  with  10  per 
cent,  damages  and  costs. 

N.  T.  Hofuser^  for  the  appellant. 


* » 


Garrison  v.  Clark  and  Another. 

At  common  law,  the  nonjoinder  of  a  necessary  party  pUdntifr,  in  actions  ex  cm- 
tradUf  might  be  taken  advantage  of,  either  by  plea  in  abatement,  or  on  the 
trial,  under  the  general  issue. 

Under  onr  former  practice,  pleas  in  abatement  were  required  to  be  sworn  to; 
bAt,  qtuen,  whether  the  present  code  has  not  abolished  all  distinctions,  so 
far  as  pleading  is  concerned,  between  matter  in  abatement  and  matter  in 
bar. 

Where  the  complaint  averred  that  A,  had  assigned  his  interest  in  the  claim 
sued  on  to  the  plaintiff;  and  a  paragraph  of  the  answer  set  up  that  the  plain- 
tiff was  not  the  real  party  in  interest— that  A.  should  have  been  made  a  party 
plaintiff: — Heldf  that  such  an  assignment  might  be  made  so  as  to  enable  the 
assignee  to  sue  in  his  own  name,  and,  consequently,  the  paragraph  was  bad. 

Moreover,  the  paragraph  should  have  stated  facts  going  to  show  that  A.  was 
the  real  party  in  interest,  or  a  necessary  party. 

Where  an  answer  contained  the  general  denial,  other  paragraphs  containing 
argumentative  denials,  the  matters  set  up  in  which  could  be  proved  under 
the  general  denial,  are  bad  on  demurrer. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.     ?J«^' , 
WoRDEN,  J. — Suit  by  the  appeUees  against  the  appel- 
lant and  others. 

The  complaint  avers  that  the  plaintiffs,  Richard  Clark 
and  Wesley  Throp,  together  with  one  James  Throp,  who  is 
made  a  defendant,  on,  &c.,  at,  &c.,  bargained,  sold,  and 
delivered  to  the  defendants,  Hudson  and  Garrison^  who  were 
then  partners  in  trade,  two  hundred  bushels  of  corn,  at  the 
rate  and  price  of  50  cents  per  bushel,  amounting  to  one 
hundred  dollars,  which  is  unpaid.  That  theretofore,  to-wit, 
on,  &C.,  at,  &c.,  said  James  Throp,  for  a  valuable  considera* 
Vol.  XL— 24 
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KoT.  Term,   tion,  Bold  to  said  plaintifFs  all  his  interest  in  said  daim; 

^"™'      wherefore,  the  plaintiff  demand  judgment  against  said 

Gasxisov    defendants,  Hudson  and  Oarrisony  for  one  hundred  doUars, 

Process  was  retomed  not  found,  as  to  RtdsofU 
Oarrisan  appeared  and  answered — 

1.  By  general  denial  of  all  matters  alleged  in  the  com- 
plaint. 

2.  That  the  plaintiffs  in  the  cause  are  not  the  real  par- 
ties in  interest;  that  said  James  Throp  ought  to  be  joined 
as  a  party  plaintiff. 

3.  That  said  James  Hudson  bought  and  contracted  for 
the  corn,  on,  &c.,  at,  &c.,  before  the  existence  of  any  partner- 
ship between  said  Hudson  and  Oarrison^  on  his  own  indi- 
vidual credit,  and  that  the  com  was  delivered  after  the  ex- 
istence of  the  partnership. 

4.  That  the  com  was  bought  by  the  said  Hudson  on  hb 
own  individual  credit,  and  not  by  the  firm  of  Shidson  and 
Oarrison,  nor  their  credit. 

6.   Payment 

The  plaintiffs  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer.  To  the  second,  because  it  was 
not  sworn  to,  and  because  the  same  matters  had  been  ad- 
judicated by  the  Court  on  demurrer  to  the  complaint.  To 
the  second,  third,  and  fourth,  because  they  do  not  state 
facts  sufficient  to  constitute  a  defense  to  the  action. 

The  Court  sustained  the  demurrer,  and  the  defendant 
excepted. 

The  cause  was  tried  by  the  Court,  and  there  was  a  find- 
ing and  judgment  for  the  plaintiffs. 

The  appellant  assigns  for  error  the  sustaining  of  the  de- 
murrer to  the  second,  third,  and  fourth  paragraphs  of  his 
answer. 

The  correctness  of  this  ruling  is  the  only  question  before 
us. 

At  common  law,  the  nonjoinder  of  a  necessary  party 
plaintiff,  in  actions  ex  contractu^  might  be  taken  advantage 
of  either  by  plea  in  abatement,  or,  on  the  trial,  under  the 
general  issue.     Chit  PL  13. 
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Under  our  foimer  system  of  procedure,  pleas  in  abate-   Nor.  Term, 
ment  were  required  to  be  sworn  to;  but  it  is  questionable       ^-Q^* 
whether  our  present  code  has  not  swept  away  all  distinc-    Gaxbison 
tions,  so  far  as  pleading  is  concerned,  between  matter  in      Clakx. 
abatement,  and  in  bar.     Such  is  decided  to  be  the  case  in 
New  York.     Sweet  v.  TuUley  4  Kern.  465. 

But  we  need  not  now  decide  whether  a  plea  in  abate- 
ment can  be  filed,  as  such,  nor  whether,  if  so,  it  must  be 
sworn  to,  as  the  second  paragraph  of  the  answer  is  ob- 
viously defective  in  not  stating  facts  sufficient  to  consti- 
tute a  defense  to  the  action.  It  is  averred  in  the  complaint 
that  James  Thrqp  assigned  his  interest  in  the  claim  to  the 
plaintiffs.  This,  we  think,^may  be  done;  and  if  so,  he  was 
not  a  necessary  party  plaintiff.  It  has  been  decided  that 
one  of  two  payees  of  a  promissory  note  may  assign  his  in- 
terest to  his  co-payee,  so  that  the  latter  could  maintain  a 
suit  thereon  in  his  own  name.  Bolton  v.  Burnett^  5  Black! 
222. 

This  allegation  of  the  assignment  is  not  denied  by  the 
answer  in  question,  nor  are  facts  averred  to  ^ow  that  said 
James  was  a  necessary  party. 

The  answer  must  contain  something  more  than  the  mere 
averment  that  the  plaintiff  is  not  the  real  party  in  interest. 
It  must  state  facts  going  to  show  that  some  person  other 
than  the  plaintiff  is  the  real  party.  Here,  the  assignment 
not  being  denied,  it  must  be  taken  to  vest  the  right  of  ac- 
tion in  the  plaintiffs,  without  the  joinder  of  said  James  as 
a  party  plaintiff;  and  if  the  defendant  relied  upon  any  facts 
showing  that  he  should  have  been  made  a  party,  notwith- 
standing the  assignment,  those  facts  should  have  been 
averred.  Van  Santv.  PI.  421,  479. — Lamson  v.  JFW&,  6 
Ind.  R.  309.— Swift  t.  EUswoHh,  10  Ind.  R.  205. 

The  third  and  fourth  paragraphs  are  but  argumentative 
denials  of  the  plaintiff's  cause  of  action.  They  by  no' 
means  confess  and  avoid  it.  The  matters  set  up  in  them 
could  all  have  been  given  in  evidence  under  the  geneml 
denial,  as  they  "tend  to  negative  what  the  party  making 
the  allegation  in  the  complaint  is  bound  to  prove."  2  R.  S. 
p.  45,  §  91. 
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The  appellant  suffered  no  injury  by  the  sustaining  of  the 
demurrer  to  these  paragraphs. 

Per  OuHam. — The  judgment  is  affirmed  witii  costs. 

J.  Gavin  and  O.  B.  Hord^  for  the  appellant. 

J.  &  Scobey  and  W.  Cumbackj  for  the  appellees. 


»  mm^  > 


Arbuckle  and  Another  v.  Spaugh. 


December  16. 


APPEAL  fix>m  the  Bartholomew  Court  of  Common 
Pleas. 

Per  Curiam^ — In  this  case  the  same  question  of  jurisdic^ 

tion  of  the  persons  was  raised,  which  was  presented  to  and 

decided  by  this  Court  at  the  present  term  in  the  case  of 

Ward  V.  Btiell  (1),  and  for  the  reasons  there  given,  the 

judgment  is  affirmed,  with  5  per  cent,  damages  and  costs. 

F.  T.  Hordj  J.  Oavin^  and  O.  B.  Hordy  for  the  appel- 
lants. 

R.  milj  for  the  appellee. 


(1)  Anie,S27, 


« i*i 


Adkins  v.  Hudson  and  Others. 


Where  a  paragraph  of  an  answer  was  reiected,  hat  no  exception  vas  tifcea, 
nor  waa  the  paragraph  made  part  of  the  record  bj  a  bill  of  exoBpoom, 
though  a  paragraph  was  copied  into  the  transcript,  purporting  to  be  die  oae 
rejected,  no  question  upon  it  is  presented  in  the  Supreme  Court 

Suit  to  recorer  land.  The  plaintiffs  gave  in  evidence  a  deed  fitna  a  penoa 
admitted  by  both  parties  to  have  been  the  owner  of  the  land  in  fee  amfkt « 
the  date  thereof.  It  conyeyed  the  land  to  B.,  for  the  "sole  use,  beocfit,  sod 
behoof  of  the  wife  and  children  of  H,  The  proof  was,  that  H.  wtts  jvt  lit- 
ing;  that  his  wife  and  part  of  his  children  had  died  since  the  execstioB  of 
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the  deed;  thai  the  other  children  were  the  plaintiffB,  end  deimed  under  the    Not.  Term, 
deed.    Hdd,  that  the  deed  was  legal  eyidence;  that  the  legal  estate  was  eze-        1858. 
cnted  and  vested  in  the  persons  for  whose  nse  the  trustee  took.  

A  qoMtioii  w  to  pardet  not  made  by  th«  pleadings  in  the  Court  below,  eannot      ^{^'"^ 
be  raised  in  the  Supreme  Court.  Hudson. 

The  eridence  giyen  by  the  plaintiff  in  this  case,  is  in  the  record.  That  giyen 
by  the  defendant  is  referred  to  thus:  "The  defendant  then  gave  in  evidence 
the  facts  set  forth  in  the  second  paragraph  of  his  answer  herein,  (which  para- 
graph has  been  heretofore  set  out  in  said  answer).  This  was  all  the  evi- 
dence in  this  cause."    Hdd,  that  the  evidence  is  not  in  the  record. 

APPEAL  from  the  Decatur  Circuit  Court,  nursday, 

Hanna,  J. — This  was  an  action  by  the  appellees  against 
the  appellant  to  recover  a  certain  tract  of  land. 

The  appellant  filed  an  answer  containing  a  general  de- 
nial, and  two  paragraphs  specially  setting  up  matters  in 
defense* 

A  demurrer  was  sustained  to  the  second  paragraph  of 
the  answer,  and  the  third,  was  rejected  on  motion.  Trial 
by  the  Court;  finding  and  judgment  for  the  plaintiffs  below. 

Qnestions  are  attempted  to  be  made  upon  the  rejected 
paragraph;  but  sis  there  was  no  exception  taken  to  that 
ruling,  and  that  paragraph  is  not  made  a  part  of  the  record 
by  the  bill  of  exceptions,  the  bare  fact  that  a  paragraph  is 
inserted  in  the  transcript  by  the  clerk,  purporting  to  be  the 
one  rejected,  does  not  properly  bring  it  before  us. 

The  ruling  of  the  Court  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer,  was  excepted  to,  and 
is  assigned  for  error,  but  the  point  is  expressly  waived  in 
the  brief  of  counsel,  and,  therefore,  does  not  require  any 
further  notice  from  us. 

The  appellant  insists  that  improper  evidence  was  ad- 
mitted. A  deed  was  given  in  evidence  by  the  appellees, 
from  a  person  admitted  by  both  parties  to  have  been  the 
owner  in  fee  simple  of  said  land  at  the  date  thereof.  This 
deed  conveyed  the  land  in  controversy  to  one  Bohantum^ 
to  be  held  in  trust  for  the  wife  and  children  of  Wesley  Hud* 
son.  The  proof  was,  that  the  said  Wesley  was  yet  alive; 
that  his  wife  and  a  part  of  his  children  have  died  since  the 
execution  of  the  deed;  that  the  other  children  are  the  plain- 
tiffs in  this  cause,  and  claim  under  that  deed.    The  deed 
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Not.  Term,  >va8  legal  evidence.  It  purported  to  be  for  the  **Bole  use, 
benefit,  and  behoof  of  the  said  Sarah  Hudson  and  the  chil- 
dren, &c.  In  this,  and  similar  deeds,  the  legal  estate  is 
executed  and  vested  in  the  person  for  whose  use  the  trus- 
tee takes.  Hill  on  Trustees,  236,  and  note. — McOitt  v. 
Doe,  9  Ind.  R.  306. 

It  is  urged  that  Wesley  Hudson  acquired  an  interest  in 
the  land,  at  the  death  of  those  of  his  children  inrho  are 
shown  to  have  died,  and,  therefore,  he  ought  to  have  been 
made  a  party.  The  pleadings  do  not  raise  this  question 
in  the  Court  below,  and  it  cannot  now  be  made,  for  the 
first  time,  in  this  Court  He  is  not  a  party  to  the  record, 
and  will  not  be  concluded  by  a  decision  of  this  case,  as  to 
any  right  he  may  have  in  the  premises. 

The  next  point  made  is  upon  the  finding  of  the  Court, 
and  the  refusal  to  grant  a  new  trial.  This  involves  the 
sufficiency  of  the  evidence  to  sustain  the  finding.  The 
evidence  given  by  the  plaintiff  is  in  the  record;  that  given 
by  the  defendant  is  referred  to  as  follows:  ^  The  defendant 
then  gave  in  evidence  the  facts  set  forth  in  the  second  para- 
graph of  his  answer  herein  (which  paragraph  has  been  here> 
tofore  set  out  in  said  answer).  This  was  ail  the  eyidenoe 
in  this  cause."  The  evidence  is  not  set  forth  in  the  record. 
This  statement  is  a  condnsion  from  the  evidence  whidi 
had  been  before  the  Court,  and  is  not  the  evidence  itselfl 
It  is  not  sufficient.  We  are  not  able  to  determine  the 
question  attempted  to  be  made  upon  the  evidence. 

Per  Curiam. — The  judgment  is  affirmed  with  costa. 

J.  &  Scobepy  for  the  appellant. 

X  Rymanj  for  the  appellees. 


t  m0»  • 


LiNVILLE   V.   QohDlHO. 


TTiuradojff 
December  l^. 


APPEAL  from  the  Shelby  Court  of  Common  Pkas. 
Per  Curiam^ — Counsel  for  appellant  present  but  one 
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point,  which  is  npon  the  rtiling  of  the  CJonrt  on  a  motion,  ^^i^*  Tern, 
&C.,  to  continue.    The  affidavit  presented  appears  to  be      ^^°' 
in  accordance  with  the  provision  of  the  statate,  ^  322,  2   Tbb  Mabi- 
R*  S.  p.  108.     Upon  that  affidavit  a  continuance  should  Railbo'd  Co. 
have  been  granted.  kIxm 

The  record  states  that  the  continuance  vras  refused  on 
the  counter-affidavit  of  the  plaintifE  Counter-affidavits 
should  not  have  been  received. 

The  judgment  is  reversed  with  costs. 

M.  M.  Ray  and  T.  A.  McFarlandj  for  the  appellant 


*  mmm  m 


The  Madison  and  Indianapolis  Railroad  Company  v. 

Kane. 

APPEAL  from  the  Jennings  Circuit  Court  TTUn^fcy, 

Hanna,  J^ — This  was  a  suit  commenced  before  a  justice 
of  the  peace  by  Ka/ne^  for  the  destruction  of  a  mare  by  the 
cars,  &c.,  of  the  company,  under  the  act  of  1853. 

The  case  in  the  Circuit  Court  was  submitted  upon  an 
agreed  statement  of  facts ;  finding  and  judgment  for  the 
plaintiff  for  the  value  of  the  animal,  as  agreed  upon,  and 
also  for  costs  against  the  defendant,  including  5  dollars 
docket-fee. 

The  questions  presented  are,  whether  the  facts  agreed 
upon  sustain  the  finding,  and  whether  the  judgment  for  a 
docket-fee  is  correct 

It  appears  that  the  animal  was  killed  within  the  limits 
of  a  town  through  which  the  railroad  runs,  which  was  laid 
off,  platted,  and  recorded,  but  not  incorporated.  That  the 
killing  was  within  the  boundaries  of  a  street,  which  street 
hcul  not  been  opened  and  worked,  nor  ordered  to  be  so  by 
the  proper  authorities,  but  was,  to  some  extent,  traveled  by 
the  public,  in  going  to  and  from  a  mill  situated  near  the 
railroad,  which  road  was  not  fenced.  There  was  no  negli- 
gence on  the  part  of  the  servants  of  the  defendants. 
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We  think  this  falls  within  the  case  of  The  JeffersonmUe 
RaUroad  Co.  v.  Dovgherty^  10  IncL  K  549,  and  The  Ind. 
Central  Railway  Co.  v.  Oapen^  id^  293.  There  was  a  dedi- 
cation to  the  nse  of  the  public,  of  the  street,  and  it  was 
being  used  by  the  public,  to  a  limited  extent. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

W.  M.  Dunn  and  J.  W.  Hendricks^  for  the  appeUante. 


*  m%^  • 


Walker  v.  Sellers,  Guardian. 


Action  for  the  recoyery  of  monej,  and  to  foreclose  a  mortgage  given  to 
it8  pajrment.  Demurrer,  assigning  as  a  reason  of  insufficiency  in  the 
plaint,  that  the  mortgage  appeared  to  be  executed  to  the  plaintiff  as  guard- 
ian, while  the  notes  appeared  to  be  executed  to  him  as  an  indiriduaL  The 
complaint  alleged  that  the  mortgage  was  executed  to  secure  the  pajiaent  of 
the  notes,  copies  of  which  are  set  forth ;  that  the  notes  were  gfren  far  the 
purchase-money  of  land  described  in  the  mortgage.  Held,  that  aa  tlie  mort- 
gage and  notes  were  made  part  of  the  complaint,  it  was  sufficient. 

Answer,  that  by  order  of  Court  two-sevenths  of  certain  lands  were  sold  by  die 
plaintiff  as  guardian,  &c.,  to  the  defendant,  for  the  sum  of,  Ac,  to  seen* 
which,  the  notes  and  mortgage  were  given ;  that  by  mistake  the  mortgage 
was  made  to  include  the  whole  of  the  land  described,  &c.  Prayer,  that  the 
mortgage  be  corrected,  &c.  Rule  for  a  reply,  but  none  was  filed;  and  "the 
defendant  failing  to  appear  Auther,  upon  being  called,"  &c,  "the  canse  wai 
submitted  to  the  Court,  upon  complaint,  mortgage,  notes,"  &c.  FiadiBg, 
that  the  mortgaged  premises  could  not  be  sold  in  parcels;  that  one  note 
was  due,  and  one  would  not  be  due  until,  &c.;  that  the  amount  of  said 
note,  deducting  legal  interest,  was  497  dollars,  64  cents.  Judgment  for  the 
amount  of  the  first  note  and  costs.  Decree  of  foiedoenre,  and  order  that 
the  premises  be  sold  and  the  proceeds  applied  to  the  payment,  firsty  of  the 
first  note,  and  then  of  the  other — the  surplus,  if  any,  to  be  paid  to  the  mort- 
gagor, and  the  deficiency,  if  any,  to  be  levied  of  other  property.  There 
was  nothing  in  the  judgment  directing  at  what  time  and  upon  what  delaalt 
an  execution  might  issue  upon  the  second  installment.  No  motion  for  a 
new  trial.  It  was  objected  to  the  finding  and  judgment,  I.  That  the  Cout 
should  not  have  ordered  the  sale  of  the  land  in  a  body.  2.  That  the  Court 
should  not  have  ordered  execution  for  tbe  amount  of  the  note  not  doe. 

Hddf  1.  That  aa  there  was  no  motion  for  a  new  trial,  and  the  evidenoe  is,  eoa- 
sequently,  not  in  the  record,  the  Supreme  Court  will  not  inquire  into  the 
means  resorted  to  by  the  Court  below  to  ascertain  whether  the  propenj 
could  be  sold  in  parcels. 

8.  That  the  mortgagor  might  have  prevented  the  sale  by  paying  the  lint  aote. 
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eren  after  judgment;  that  there  being  no  order  for  an  execution  upon  the    Not.  Term, 
second,  such  writ  conld  not  have  issued  without  further  proceedings ;  that  if        1858. 
the  first  note  had  been  thus  paid,  the  mortgage  would  have  remained  a  se-  — "^ 
earity  ibr  the  payment  of  the  second;  that  the  sale  of  the  whole  premises  ^ 

does  not  take  from  die  plaintiff  the  right  to  haye  his  whole  debt  satisfied  out     Sbllxbs. 
of  the  proceeds  of  the  sale,  if  sufficient. 

3.  That  the  answer  was,  in  efiect,  an  admission  of  the  facts  stated  in  the  com- 
plaint ;  that  the  ayerment  of  a  mistake  in  the  mortgage  tendered  no  issue, 
and  might  haye  been  stricken  out,  and  there  was  no  error  in  disregarding  it. 

4.  That  there  oould  not  be,  and  was  not,  a  judgment  by  default. 

APPEAL  from  the  Madisan  Circuit  Court.  S^6^' 

Hanna,  J. — This  was  an  action  for  the  recovery  of 
money,  and  to  foreclose  a  mortgage  given  to  secure  the 
payment  thereof. 

There  was  a  demurrer  to  the  complaint  overruled,  which 
presents  the  first  question. 

The  demurrer  assigned,  as  a  reason  of  insufficiency  in 
the  complaint,  that  the  mortgage  appeared  to  be  executed 
to  the  plaintiff  as  guardian,  and  the  notes  to  him  as  an 
individual. 

The  complaint  alleges  that  the  mortgage  was  executed 
to  secure  the  payment  of  the  notes,  copies  of  which  are  set 
forth ;  that  the  notes  were  given  to  secure  the  purchase- 
money  of  the  lands  in  the  mortgage  described. 

As  the  mortgage  and  notes  are  made  a  part  of  the  com- 
plaint, we  think  it  is  sufficient 

An  answer  was  filed,  averring  that,  by  order  of  the  Court 
of  Common  Pleas,  two-sevenths  of  certain  lands  were  sold 
by  the  plaintiff  as  guardian,  &c.,  to  the  defendant,  for  the 
sum  of,  &c,  to  secure  which,  the  notes  and  mortgage  were 
given;  that  by' mistake  the  mortgage  was  made  to  include 
the  whole  of  the  tracts  of  land  described,  &c  Prayer,  that 
the  mortgage  may  be  coirected,  &c. 

There  was  a  rule  taken  against  the  plaintiff  to  reply, 
but  no  reply  was  filed;  and  the  defendant  ^'failing  to  ap- 
pear further  upon  being  called,"  &c.,  ^Hhe  cause  was  sub- 
mitted to  the  Court  for  trial  and  finding,  upon  complaint, 
mortgage,  and  notes,  and  other  testimony  adduced." 

There  was  a  finding  substantially  as  follows :  That  the 
mortgaged  premises  could  not  be  sold  in  parcels,  ice. ;  that 
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Not.  Tcnn,  there  was  then  dne  one  installment  of  1,027  dollars,  60 

■*^^^'      cents;  that  one  installment  of  610  dollars,  34  cents,  was 

Walkbb     not  due  until  the  4th  of  August^  1868;  that  the  amount 

SsLUBs.     of  said  note,  deducting  legal  interest,  was  497  dollars,  64 

cents.    Judgment  for  the  1,037  dollars,  60  cents,  and  costs. 

Decree  of  foreclosure,  and  order  of  sale  of  the  premises 

described,  &c ;  and  that  the  proceeds  be  applied  to  the 

payment,  first,  of  the  1,027  dollars,  60  cents,  and  then  to 

the  discharge  of  the  other  note — the  surplus,  if  any,  to  be 

paid  to  mortgagor,  and  the  deficiency,  if  any,  to  be  levied 

of  other  property,  &c. 

There  was  no  motion  for  a  new  trial  There  are  otajee- 
tions  urged  here  to  the  finding  and  judgment.    They  are — 

1.  That  the  Court  should  not  have  ordered  the  land  to 
be  offered  for  sale  in  a  body. 

As  there  was  no  motion  made  for  a  new  trial,  and  the 
evidence  is,  consequently,  not  in  the  record,  the  means  ie> 
sorted  to  by  the  Court  to  ascertain,  under  §  638,  2  R.  8b 
p.  177,  whether  the  property  could  be  sold  in  parcels,  is 
not  before  us. 

2.  That  the  Court  should  not  have  ordered  execution 
for  the  amount  of  the  installment  not  due. 

The  judgment  is  for  the  installment  due,  but  there  is  no 
direction  in  the  final  judgment,  as  there  might  have  been 
under  §  637,  idU^  at  what  time,  and  upon  what  de&uit, 
em  execution  might  issue  for  the  second  installment ;  but 
because  the  land  was  found  not  to  be  susceptible  of  sale 
in  parcels,  having  due  regard  to  the  interest  of  the  parties, 
it  was  ordered  that,  when  sold,  the  proceeds  should  be  ap- 
plied to  the  discharge  of  the  whole  debt,  in  the  oider  it 
became  due,  before  any  portion  could  be  paid  to  the  mort- 
gagor. 

The  mortgagor  might  have  prevented  the  sale  by  pay- 
ing off  the  first  installment,  &c.,  even  after  judgment;  and 
there  being  no  order  for  execution  upon  the  second  install* 
ment,  the  plaintiff  could  not  have  taken  out  such  writ 
without  further  proceedings.  Whether  he  was  entitled  to 
such  order,  is  a  question  not  before  us.  Certainly,  the 
omission  to  enter  it  is  no  cause  of  complaint  by  the  moit- 
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gagcw.     If  the  first  installment  had  been  thus  paid  off,  the  Nor.  Term, 
mortgage  would  have  remained  a  security  for  the  payment      ^^^* 
of  the  second;  and  we  think  a  sale  of  the  whole  premises     Wauub 
upon  the  first,  does  not  take  from  the  plaintiff  the  right  to     Sbubbs. 
have  his  whole  debt  satisfied  out  of  the  proceeds  of  that 
Bale,  if  sufficient. 

The  next  two  objections  will  be  considered  together.  It 
is  objected  that  there  was  a  judgment  by  default,  over  an 
answer  filed,  and  without  a  reply  to  that  answer. 

The  defendant  appeared  and  filed  an  answer,  which  was, 
in  effect,  an  admission  of  the  facts  stated  in  the  complaint. 
The  averment  which  he  makes  of  a  mistake  in  the  mort- 
gage, did  not  tender  an  issue  upon  any  allegation  in  the  • 
complaint;  for  the  complaint — ^the  mortgage  being  a  part 
of  it-— only  sought  a  foreclosure  as  to  two-sevenths  of  the 
lands,  and  did  not  seek  to  so  construe  the  mortgage  as  to 
include  any  more,  or  any  greater  interest  in  said  tracts  of 
land.  That  portion  of  the  answer,  therefore,  might  have 
been  stricken  out  on  motion,  and  we  do  not  think  there 
was  any  error  in  disregarding  it  in  the  further  proceedings. 

The  former  part  of  the  answer,  admitting,  &c.,  and  the 
appearance  of  the  defendant,  not  having  been  withdrawn, 
there  could  not  be  a  judgment  by  default,  nor  do  we  un- 
derstand this  to  be  such.  If  calling  the  defendant  was 
an  informality,  it  could  not  be  an  error  prejudicial  to  his 
rights. 

Per  Ouriam^ — The  judgment  is  affirmed,  with  3  per  cent, 
damages  and  costs. 

JIf.  8.  RobinsaUy  for  the  appellant  (1). 

J.  W.  Sansberrpj  for  the  appellee  (2). 

(1)  Mr.  i2o6tnion  dted  the  following  cases : 

A  judgment  hy  default  cannot  be  rendered  where  tbere  is  an  appearance  and 
an  answer  filed.  4  Ind.  B.  285.— /cf.  301.— 1  id.  477.-5  Blackf.  205.— 8  Ind. 
R.  36. 

(2)  Kr.  Santberry  dted  the  following  cases : 

There  was  no  motion  for  a  new  trial.  See  Doe  r.  iierr,  8  Ind.  R.  29, 24. 
There  was  no  exception,  save  to  the  overmling  of  the  demurrer.  Zeknor  t. 
Beard,  8  Ind.  R.  96. — Marvin  t.  Carter,  id.  462. 
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Maddox  and  Another  v.  O'Connor  and  Another. 

APPEAL  from  the  Jap  Court  of  Common  Pleas. 

Per  Curiam. — This  suit  was  similar  to  that  of  Maddm. 
Y.  Miller^  at  this  term  (1),  and  involved  the  same  qnes- 
tiona ;  except  that  a  motion  was  made  by  the  defendant, 
on  the  argument  of  a  demurrer  to  his  answer,  to  dismiss 
the  case  for  want  of  jurisdiction,  because  the  sums  claimed 
in  the  three  paragmphs  of  the  complaint  exceeded  1,000 
dollars ;  which  appears  by  the  bill  of  exceptions  to  have 
been  overruled  for  the  reason  that  the  demand  in  the  con- 
clusion of  the  complaint  was  within  the  jurisdiction  of  the 
Court.     ShoH  v.  ScoU^  6  Ind.  R.  430. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

W.  A.  PeeUcy  for  the  appellants. 

X  JS.  Slacks  for  the  appellees. 


(1)  Ante,  386. 


•  ••• 


U    d8U 
140    408 


Ogle  and  Others  v.  Stoops  and  Another. 

Thb  legislature  intended,  in  the  enactment  of  H  18  and  24  of  the  gtatate  of 
descents  (1  B.  S.  pp.  250,  251),  that,  as  a  general  proposition,  the  childrai 
of  prerions  marriages  should  take  the  real  estate  of  their  deceased  parent 
in  preference  to  suhsequent  husbands  or  wiyes,  which  is  strictly  eqmtiUe. 

The  only  exception  made  is,  where  a  husband  leaTes  a  child  or  children  br 
second  or  subsequent  wife,  suryiying  him. 

This  exception  does  not,  of  course,  embrace  cases  where  the  husband  kas  hd 
a  child  or  children  by  such  wife,  but  only  cases  where  he  hoM  such  child  or 
children  at  the  time  of  his  death. 


Thursdaift 
December  16. 


APPEAL  from  the  Hamilton  Circuit  Conrt. 

Perkins,  J. — Solomon  Hasted  died  the  owner  of  a  tract 
of  land  situate  in  the  state  of  Indiana.  He  left  surviving 
him  a  second  wife,  to  whom  he  had  been  married  about 


OF  THE  STATE  OF  INDIANA.  381 

one  year,  and  by  whom  he  had  had  one  child,  which  died  Nor.  Tenn, 
soon  after  its  birth,  and  before  the  death  of  said  Solomon.      ^^^* 
Said  Solomon  left  surviving  him  children  and  heirs  at  law       Oolb 
by  his  first  wife,  but  none  by  his  second.  Stoops. 

The  only  question  in  this  suit  is,  whether  his  second 
wife  takes  a  fee  or  a  life  estate  in  one-third  of  her  deceased 
husband's  land. 

By  §  18, 1  R.  S.  p.  2S0,  it  is  enacted  that  if  a  widow 
many  a  second  time,  and  die,  leaving  children  by  a  former 
husband,  all  real  estate  held  by  her,  in  virtue  of  her  pre* 
vious  marriage,  shall  go  to  such  children. 

And  by  §  24,  p.  251,  of  the  same  volume,  it  is  enacted 
that  if  a  man  marry  a  second  or  other  subsequent  wife,  and 
has,  by  her,  no  children,  but  has  children  alive,  by  a  pre- 
vious wife,  the  land  owned  by  him  at  his  death  shall  go  to 
his  children,  subject  to  a  life  estate  in  one-third  of  it,  of 
such  second  or  subsequent  wife. 

It  thus  appears  that  the  legislature  intended,  as  a  gene- 
ral proposition,  that  the  children  of  previous  marriages 
should  take  the  real  estate  of  their  deceased  parent,  in  pre- 
ference to  subsequent  husbands  or  wives.  This  is  strictly 
equitable.  The  only  exception  made  is,  where  a  husband 
leaves  children,  or  a  child,  surviving  him,  by  the  second,  or 
any  subsequent  wife.  The  exception  is  not  in  a  case 
where  the  husband  hds  had  children,  or  a  child,  by  such 
second  or  subsequent  wife,  but  where  he  has  a  child  or 
children  at  the  time  of  his  death. 

This  is  the  fair  construction  of  the  statute,  and  accords 
with  the  decision  in  Martindale  v.  Martindale,  10  Ind.  R. 
566. 

*  Per  Curiam*  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  the  Court  below  to 
proceed  accordingly. 

O.  JEL  Voss^  for  the  appellants. 


382 

Not.  Tena, 

1858. 

BiTTBB 
V. 

Thb  Stavb 
Bank. 

ThundcK^, 
December  16. 
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Chandler  v.  Miller* 

APPEAL  firom  the  Lagrange  Court  of  Common  Pleas. 

Per  Curiam. — The  judgment  in  this  case  is  affinned 
with  costs  and  10  per  cent,  damages,  on  the  aathority  of 
Holsinger  v.  Dunham^  at  this  tenn  (1). 

R.  Parretti  tor  the  appellant. 

A,  EUison,  for  the  appellee. 


(1)  ^fi^e,  346. 


<iii^»^  • 


RiTTER  r.  The  State  Bank. 


T%ur9daif, 
December  16. 


The  Court  of  Common  Fleas  has  not  jarbdiction  of  an  action  to  fbieckae  a 
mortgage  for  1,000  dollars  or  more. 

APPEAL  firom  the  Allen  Court  of  Common  Pleas. 

Per  Curiam. — This  was  a  suit  instituted  in  said  Court 
of  Common  Pleas,  by  the  bank  against  BUier,  to  foreclose 
a  mortgage  upon  real  estate.  The  complaint  alleges  that 
the  mc»rtgage  was  given  to  secure  the  payment  of  two 
promissory  notes,  each  for  the  payment  of  500  dollars,  and 
demands  judgment  of  foreclosure  for  the  aggregate  amount 
of  the  notes,  and  interest  from  their  dates.  The  notes  re- 
spectfully bear  date  April  10, 1854.  RiUer  demurred  to 
the  complaint,  upon  the  alleged  ground  that  the  sum  de- 
manded was  an  amount  to  which  the  jurisdiction  c^  the 
Common  Pleas  does  not  extend.  The  demurrer  was  ove^ 
ruled;  and  the  Court,  on  final  hearing,  &c.,  found  for  the 
plaintiff  1,107  dollars,  and,  in  accordance  with  its  finding, 
rendered  judgment  of  foreclosure. 

The  demurrer  should  have  been  sustained.  We  have 
decided  that  ^the  Court  of  Common  Pleas  has  not  juris- 
diction of  an  action  to  foreclose  a  mortgage  for  1,000  dol- 
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lars  or  more."     Trew  v.  OaskiU^  10  InA  R.  265.— 2  R.  S.  Nor.  Term, 

p.  18,  §  11.  1858^ 

The  judgment  is  reversed  with  costs.  Aixxv 

L.  C.  Jacoby^  iot  the  appellant.  Cos. 
R.  Brackenridge^  for  the  bank.                                    v 


<  *•• 


Allen  v.  Cox  and  Others. 

APPEAL  from  the  Montgomery  Court  of  Common  Monday, 
Pleas. 

Hanna,  J. — This  was  an  action  by  Cox  and  others 
against  AUen  and  two  other  persons,  to  recover  for  the 
rent  of  a  certain  mill,  &c. 

The  defendants  other  than  AUen  were  served  with  pro* 
cess  in  said  county,  and  appeared  and  answered.  Allen 
was  served  with  process  in  the  state  of  Illinois^  of  which 
state  he  was  a  resident — he  was  defaulted. 

The  Court,  after  hearing  the  evidence,  found  against 
said  AUen  331  dollars,  50  cents,  and  rendered  a  judgment 
in  the  usual  form,  that  the  plaintiffs  recover  of  the  said 
defendant  that  amount.  The  other  defendants  had  judg^ 
ment  for  costs. 

The  only  point  made  by  the  appellant  in  his  brief  is, 
that  ^^ there  was  a  personal  judgment  rendered  against 
him,  which  was  manifestly  enoneous.^ 

The  statutes  upon  this  subject  are,  first,  §  39,  2  R.  S. 
p.  36,  which  says  that,  '^when  the  defendant  is  a  non-zesi- 
dent,  personal  service  of  the  summons  out  of  the  state  is 
equivalent  to  publication,"  &c.;  and  secondly,  §  395,  id. 
p.  126,  which  says :  '^  No  personal  judgment  shall  be  ren- 
dered against  a  defendant  constructively  summoned,  who 
has  not  appeared  in  the  action." 

Under  these  statutes,  and  the  service  in  this  case,  was 
the  judgment  entered  legal  ?  We  are  of  opinion  it  was 
not. 
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Nov.  Term,  Per  Curiam* — The  judgment  is  reversed  with  costs. 

1858.  fii  c.  WiUsan  and  J.  E.  McDonald,  for  the  appellant 
Habt 

V. 

Habt. 


11    884 
145     59 


Habt  v.  Hart. 


3/oiirf«r.  APPEAL  from  the  Delaware  Circuit  Ck)urt 

December 


SO. 


Perkins,  J« — Suit  for  a  divorce,  by  the  husband  against 
the  wife.  On  appearing,  the  wife  asked  for  an  allowance 
to  enable  her  to  defend  the  suit.  The  Court  refused  the 
allowance.  Subsequently,  before  the  final  hearing,  the 
plaintiff  dismissed  his  suit^  and  there  was  judgment  against 
him  for  costs. 

The  defendant  then  renewed  her  application  for  an  al- 
lowance, and  the  Court  ordered  the  plaintiff  to  pay  her 
100  dollars.  The  plaintiff  excepted  and  appealed  from 
the  order. 

The  Court  assumed  to  act,  in  making  the  order,  under 
§  17,  2  R.  S.  pp.  236,  237.  We  do  not  think  the  section 
authorized  the  act  of  the  Court.  It  only  authorizes  sncfa 
an  order  where  there  is  a  decree  rendered  for  or  against  a 
divorce  on  the  final  hearing. 

Section  569,  2  R.  S.  p.  161,  provides  that,  on  the  affirm* 
ance  of  the  judgment  in  certain  cases,  on  appeal  in  the 
Supreme  Court,  the  Court  shall  assess  damages,  &c;  bat 
it  has  always  been  held  that  the  Court  would  not  assess 
damages  in  the  specified  cases  where  the  appeal  in  than  was 
dismissed  before  the  Court  rendered  a  decision,  thou^ 
such  dismissal  operated,  of  course,  to  atfirm  the  judgment, 
and  the  party  had  secured  the  benefit  of  delay  by  his  ap- 
peal. 

Per  Curiam. — The  judgment  allowing  100  dollars,  is  re- 
versed with  costs.     Cause  remanded,  &;c. 

&  Colgrovey  for  the  appellant. 

T.  J.  Sample  and  J).  Kilgore,  for  the  appellee. 
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Not.  Tenn, 

Wilson  and  Another  v.  Clark.*  1868. 


WiLSOK 
T. 


Snit  by  the  payee  against  the  makers  of  promissory  notes.    Answer,  that  be-       Ci.abk 
fore  suit  brought,  the  plaintiff  sold  and  deliyered  the  notes  to  ^.,  and  re- 
oeiTed  from  A,  the  price  and  consideration  of  said  sale,  &c. ;  that  from  the  |^|   ^ 

time  of  such  sale,  &c.,  up  to  the  present,  they  hare  been  wholly  the  property  133  4i9 

of  A;  and  in  his  possession,  and  he  is  the  only  person  who  has  any  interest  ^1^  ^ 

in  them  or  their  proceeds ;  that  by  said  sale,  &c.,  the  plaintiff  assigned  the 
notes  to  A,  without  indorsement;  that  the  plaintiff  is  not  the  owner  of  the 
notes,  or  either  of  them,  nor  has  he  any  interest  whatever  in  or  to  them ; 
that  he  has  not  now,  nor  has  he  since  said  sale,  ftc.,  had,  either  of  the  notes 
in  his  possession;  that  the  plaintiff  did  not  direct  or  authoriie  the  com- 
mencement of  this  action  in  his  name,  bat  it  was  commenced  by  the  direc- 
tion of  A.  alone.    Hdd,  good  on  demnrrer. 

The  notes  sned  on  were  execnted  in  Michigan,  and  the  complaint  contained 
the  ibllowing  danse :  "By  the  law  of  Michigan,  in  force  at  the  date  of  the 
notes,  and  from  thenoe  hitherto,  the  said  Clark  [the  plaintiff],  or  his  in- 
dorsee, can  alone  maintain  the  action." 

HM,  1.  That  it  is  uncertain,  from  this  language,  whether  a  statnte  is  relied  on 
or  not;  but  it  may  be  so  regarded,  as  the  doubt  must  operate  against  the 
{deader. 

2.  That  the  dause  of  the  complaint  did  not  put  the  law  of  Michigan  into  the 
case — it  amounted  to  nothing. 

3.  That  where  a  statute  of  another  state  is  relied  on,  it  must  be  fully  redted 
in  the  pleading,  that  die  Court  may  judge  of  iu  effect. 

Braekenridge  t.  Baxlon,  5  Ind.  B.  501,  oyermled. 

The  statute  (2  B.  S.  p.  45)  has  changed  the  rule  for  pleading  private  statutes 
of  tliis  state;  but  no  change  is  made  as  to  pleading  laws  of  another  state. 

APPEAL  from  the  Lagnmge  Court  of  Common  Pleas.  ^Jjf?[» 
Perkins,  J. — Suit  by  the  payee  against  the  makers  of 
promissory  notes. 

Answer  by  the  defendants,  "that  before  tiie  commence* 
ment  of  this  suit,  said  Clark^  the  payee  of  the  notes  and 
plaintiff  in  the  suit,  sold  and  delivered  said  notes  to 
Thomas  J*  SpdUing^  and  received  from  said  Spalding  the 
price  and  consideration  of  said  sale  and  delivery;  that 
from  the  time  of  the  delivery  by  said  Clark  to  SpalcUngy 
up  to  the  present,  they  have  been  wholly  the  property  of 
^Mildhig'j  and  in  his  possession;  that  said  Scalding  is  the 
only  person  who  has  any  real  interest  in  or  title  to  said 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  13th  of  January^ 
and  oremded  on  the  16th  of  the  same  month. 

Vol.  XL— 85 
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Not.  Teim,   notes,  or  their  proceeds;  that  said  Clark,  by  said  sale  and 

^^^*      delivery,  assigned  said  notes  to  said  Spalding  without  in- 

WiLsox      dorsement;  that  said  CUmtIc  is  not  the  owner  of  ^aid  notes, 

CiaBx.      or  either  of  them,  nor  has  he  any  interest  whatever  in  or 

to  them,  nor  has  he  now,  or  at  any  other  time  since  said 

sale,  had  either  of  said  notes  in  his  possession,  nor  did 

said  Clark  direct  or  authorize  this  action  to  be  commenced 

in  his  name,  but  it  was  commenced  by  the  direction  of 

said  Spaiding  alone." 

Demurrer  to  this  answer  sustained.  Judgment  for  the 
plaintiff  for  the  amount  of  the  notes. 

The  answer  was  a  good  bar  to  the  action,  and  the  de- 
murrer to  it  should  have  been  overruled.  By  our  statute, 
suit  must  be  brought  in  the  name  of  the  real  party  in 
interest.  See  Lamson  v.  FaMs,  6  Ind.  R.  909;  Harvey  v. 
Myer,  9  wi.  391;  Ferry  v.  Jones,  10  id.  226;  Swift  v.  EOs- 
worthy  id.  205. 

Another  point  is  made  in  the  case.  The  notes  sued  on 
were  executed  in  the  state  of  Michigan,  and  the  coniplaint 
contains  the  following  clause : 

"  By  the  law  of  Michigan,  in  force  at  the  date  of  the 
notes,  and  from  thence  hitherto,  the  said  Clark,  or  his  in* 
dorsee,  can  alone  maintain  the  action." 

It  is  uncertain  from  this  language,  whether  a  statute  is 
relied  on  or  not ;  but  it  may  be  so  regarded,  as  the  donbt 
must  operate  against  the  pleader. 

It  is  insisted  upon  this  averment  that  the  suit,  as  to  pe^ 
ties,  is  rightly  brought,  and  that  the  law  of  this  state  as  io 
parties  cannot  control  it. 

Waiving  the  question,  for  the  present,  whether  if  the 
Michigan  law  were  really  brought  before  the  Court,  it 
could  have  the  effect  claimed  for  it,  it  is  enough  for  the 
purposes  of  this  case  to  say  that  the  law  of  that  state  has 
not  been  put  into  the  case.  The  daose  quoted  from  the 
complaint  amounts  to  nothing.  It  is  a  mere  assumption, 
by  the  pleader,  of  a  legal  proposition,  without  an  averment 
of  any  facts  for  the  proposition  to  rest  upon.  Pleadings 
should  state  facts,  not  legal  propositions.  Under  our  sys- 
tem of  pleading,  if  a  written  instrument  or  record,  or  other 
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matter  of  fact,  be  relied  on  as  the  foundation  of  an  action,   Nov.  Term, 
it  must  be  placed  plainly,  fully,  and  with  certainty,  upon       ^^^^^ 
the  recordi     If  the  law  of  another  state  be  relied  on,  that     Wilsoh 
law  must  be  fully  recited  in  the  pleading,  that  the  Court      Class. 
may  judge  of  its  effect,  and  be  able  to  give  a  construction 
to  it.    Sedgw.  on  Stat.  p.  34.    Archbold  says,  in  his  Plead- 
ing (pp.  146, 147),  that  if  a  statute  be  pleaded,  it  must  be 
specially  "recited  in  the  pleading;  otherwise  the  Court 
cannot  take  notice  of  anything  contained  in  it."     This  is 
the  language  of  all  the  books  and  adjudicated  cases.    14 
Petersd.  Abr.  p.  172- — 1  Blacks.  Comm.  p.  86,  note. —  The 
Ohio,  4-c.,  Co.  V.  Ridge  J  5  Blackf.  78.-1%^  State  v.  The 
Trustees,  SfC.,  5  Ind.  R.  on  p.  91.     The  case  of  Bracken^ 
ridge  v.  Baxton,  5  Ind.  R.  501,  can  scarcely  be  supported/ 

Our  statute  (2  R.  S.  p.  45)  has  changed  the  rule  so  far  as 
it  relates  to  private  statutes  of  this  state.  They  may  be 
pleaded  by  reference  to  title  and  day  of  approval,  because 
such  pleading  enables  the  Court,  without  inconvenience, 
to  examine  the  act  in  the  printed  statute-book.  But  no 
change  is  made  as  to  pleading  law^s  of  another  state. 
These,  the  Court  may  not  be  able  to  examine  in  the  books. 
They  may  have  to  depend  upon  the  copy  recited  in  the 
pleading. 

As  to  the  point  which  w^e  passed  by,  touching  the  right 
of  the  legislature  to  alter  the  law  as  to  parties,  it  is  one 
not  necessary,  it  will  be  perceived,  to  be  here  decided. 
The  point  has,  however,  been  determined  in  Hancock  v. 
Ritchie,  at  this  term  (1),  in  which  it  is  held  that  the  stat- 
ute authorizing  the  equitable  assignee  to  sue  in  his  own 
name,  relates  to  the  remedy  alone,  and  applied  to  then 
existing  contracts. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Ellison,  for  the  appellants  (2). 

X  B.  Howej  for  the  appellee  (3). 

(1)^111^,48. 

(S)  To  tbc  point  upon  tbe  safficiencj  of  the  answer  Mr.  EUimm  died  S  B.  8. 
pp.  97,  98,  ^  3,  6;  9  Ind.  R.  378;  Id.  306;  7  id,  470;  10  id,  305. 

(3)  Mr.  Howe,  in  his  petition  for  ft  rehearing,  dted  tiw  fbDowing  anthoritlct: 
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Not.  Tend, 

1858, 

WiLBOK 

▼. 
Clabx. 


Touching  tiie  right  of  suit  in  the  indoner,  as  regnlated  by  die  2er  hd,  tee 
Trimbjf  y.  Viffnier,  1  Bing.  (N.  C.)  151,  holding  that  this  relAtos  to  die  oUigft- 
tion  of  the  contract,  and  not  to  the  nmedj-~ad  valorem  contraetuM,  and  not  ed 
tnoditm  et  eonsuehidinem  prosequendi. 

The  assignee's  title  depends  on  the  hx  loci  eonOractuB.  Yeatman  t.  CWflea,  % 
Blackf.  241. 

The  plaintiffs  right  of  action  in  this  case  is  goyemed  bj  the  2ea:  loci,  Stoir 
on  the  Ck)nflict  of  Laws,  \  263. 

The  assignee  of  an  Irish  judgment  may  sue  in  England  in  his  own  name. 
Id.  S  474.^0* CaBaghan  y.  Thomand,  3  Tannt.  82,  84. 

In  the  cases  of  Tenon  y.  Man,  8  B.  and  C.  638;  De  La  Vega  y.  Viatuta,  1 
B.  and  Adol.  284 ;  and  The  Brit.  Linen  Co.  y.  Drummond,  10  B.  and  C.  903, 
the  remedy,  only,  was  in  question. 

A  transfer  of  a  note  of  the  Bank  of  England  in  JFVonce,  to  a  bona  fide  holder, 
isyalid.    DeLa  (Hhaumeitey.  The  Bank  of  England,  i  B.  and  AdoL  9SS. 

A  note  negotiable  on  its  face,  made  in  Connecticut,  though  not  asstginaUe 
there,  may  be  assigned  and  sued  on  in  New  York.  Aliter,  perhaps,  if  not  ne- 
g6tiable  on  its  face.  Lodge  y.  Phelps,  I  Johns.  Cases,  139. — S.  C.  Caines'^ 
Cases,  821. 

A  note  negotiable  at  the  place  where  it  is  made,  may  be  indorsed  in  a  phoe 
where  it  is  not  permitted  by  law,  so  that  suit  may  be  brought  in  ti^e  fbrara. 
Story's  Conflict  of  Laws,  ^  294. 

A  note  payable  in  New  York,  and  indorsed  in  Indiana,  must  be  goyemed,  as 
to  holder's  rights,  by  the  law  of  New  York.  Shankiin  y.  Cooper,  8  Black£  41. 
This  case  is  based  upon  the  authority  of  Trimby  y.  Vtgnier,  supra. 

A  note  is  presumed  to  be  payable  where  it  was  made.  Story  on  PromissorT 
Notes,  4  172.— Story  on  Bills,  ^  158, 164,  166,  169.  See,  also,  Ory  y.  Win- 
ter, 16  Martin  (La.),  277. 

An  assignment  or  indorsement  without  date,  is  presumed  to  hare  been  made 
at  the  date  of  the  note.    Ewing  y.  SUls',  I  Ind.  R.  125.— 6  id.  478. 

An  allegation  that  an  indorsement  was  made  at  Lafayette,  is  piesnmptiyelT 
established  by  the  facts  that  the  note  was  made  there,  and  that  some  of  die 
parties  resided  there.    Spears  y.  Clark,  3  Ind.  R.  296. 

An  indorsement  will  be  presumed  to  liaye  been  made  at  the  place  where  die 
note  was  made,  until  the  contrary  appears.  Duncan  y.  Sparrow,  3  Rob.  (La.J 
167. 

Supposing  the  note  to  haye  been  indorsed  here,  §  803,  2  R.  S.  p.  2S4,  saves 
the  right  of  action.  See,  also,  the  constitutional  proyision.  No  part  of  the 
practice  act  is  retroactiye.  2  R.  S.  p.  224,  §  801.  The  general  repealing  act 
sayes  yested  rights.    1  R.  S.  p.  431,  \  2. 

Notes  dated  before  the  code  went  into  force,  are  goyemed  by  the  fonner  bir. 
Lewis  y.  Bdthman,  7  Ind.  R.  587. 

The  right  of  action  existing  at  the  date  of  a  contract,  is  a  part  of  its  oUiga- 
tion.  Lewis  y.  Brackenridge,  1  Blackf.  220.  To  the  same  effect,  and  showini; 
that  there  can  be  no  change  of  liability  without  consent  See  15  Mass.  R.  447; 
16tW.  215;  8tVf.422. 

A  right  of  action  cannot  be  taken  away,  if  the  consideration  has  fiukd  aftrr 
the  right  accmed.  ThePeopler.  TTie  Supervisors  of  Westchester,  4  BsoAh  (Sup. 
Court)  64.  Nor  can  it  be  created  by  legislation.  Brunswick  y.  LMfidi,  2 
Greenl.  28. 
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The  flUgfatest  chs^ge  in  a  oontnust  is  as  much  prohiUfced  as  the  greatest.    Not.  Term, 
J%B  Bank  of  the  State  t.  The  Bank  of  Cape  Fear,  13  Ired.  75.  1858. 

If  there  are  three  remedies,  one  of  them  cannot  be  taken  away.    A  mortga-  — r~ 

gor,  haying  the  right  to  sue  at  law  on  the  bond,  to  foreclose,  and  to  bring  eject-  ^    ^ 

ment,  the  act  of  1843,  althongh  it  left  standing  the  two  former  remedies,  conld      Alubh. 
not  take  away  the  latter.    1  Mann.  (Mich.)  68. 


9    •  •  »  ■» 


Cloud  v.  Vosa. 
APPEAL  from  the  Hamilton  Court  of  Common  Pleas.  ^^J^.  ^ 

T-fc        r^      •  r«i  ...  •  Uecentoer  SO. 

JPer  Ounam. — This  is  a  smt  upon  a  promissory  note. 
Judgment  for  the  amount  of  the  note  and  interest.  We 
see  no  error  in  the  record;  and  if  there  be  any,  it  is  waived 
by  the  failure  to  file  a  brief. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

2).  Moss  and  J.  W.  EvanSy  for  the  appellant. 

G,  H»  VosSy  for  himself. 


» > 


Miller,  Warden  of  the  State  Prison,  v.  Allen. 

Where  a  person  was  sentenced  on  two  sereral  indictments,  to  imprisonment  in 
die  state  prison  for  two  years  on  each — the  term  of  imprisonment  on  the 
second  charge  to  commence  at  the  expiration  of  the  term  on  the  first  >^HeUt, 
that  as  there  is  no  statute  in  force  proTiding  that  one  term  of  imprisonment 
shall  commence  at  the  expiration  of  another,  both  tenns  commenced  and 
elapsed  concurrently ;  and  that  at  the  end  of  the  first  two  years  he  might  be 
dlscliarged  on  a  writ  of  habeas  corpus. 


APPEAL  firom  an  order  of  the  judge  of  the  ScoU  and  ^*^^'*^^ 
Clark  Court  of  Common  Pleas,  made  in  vacation  on  a 
vrni  of  habeas  corpus. 

WoRDEN,  J. — Allefiy  the  appellee,  sued  out  a  writ  of 
habeas  corpus j  before  the  judge  of  the  Court  of  Common 


so. 
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Not.  Terai,    Pleas  of  Clark  and  Scott  counties,  against  the  appellant, 

___!____  who  returned  that  he  had  the  petitioner  in  custody  in  the 
MiLUB  Indiana  state  prison,  by  virtue  of  the  judgment  and  sen- 
AiiLBH.      tence  of  the  Spencer  Circuit  Court. 

It  appears,  by  the  return,  that  on  the  12th  of  Nmemher^ 
1856,  the  petitioner  was  sentenced,  on  two  several  charges, 
to  two  years'  imprisonment  in  the  penitentiary,  on  each. 
On  the  second  charge  (in  the  order  of  their  standing  on  the 
docket)  it  was  ordered  that  the  term  of  imprisonment  com- 
mence two  years  from  that  time,  on  the  expiration  of  the 
former  two  years.  The  petitioner,  having  served  the  two 
years,  claims  the  right  to  be  discharged. 

The  judge  below  ordered  the  petitioner  to  be  discharged, 
and  from  that  order  an  appeal  is  taken. 

We  are  of  opinion  Aat  the  order  discharging  the  peti- 
tioner was  correct. 

In  the  absence  of  any  statutory  provision  authorizing  it 
to  be  done,  the  Courts  have  no  authority  to  order  a  term 
of  imprisonment  in  the  penitentiary  to  commence  at  a  fu- 
ture period  of  time;  and  the  order  to  that  effect  may  be 
regarded  as  a  nullity.  The  judgment  would  then  stand  as 
an  ordinary  judgment,  to  be  carried  into  effect  as  in  other 
cases. 

In  the  revision  of  1843,  there  was  a  provision  "that  when 
any  person  is  convicted  of  two  or  more  offenses  at  the  same 
term  of  any  Court,  the  imprisonment  to  which  such  person 
shall  be  sentenced  on  any  second  or  subsequent  conviction, 
shall  commence  at  the  expiration  of  the  preceding  term  of 
his  or  her  imprisonment."  E.  S.  1843,  p.  997,  §  72.  But 
there  is  no  such  provision  in  the  code  of  1852. 
'  The  case  resolves  itself  into  this:  The  petitioner  was 
sentenced  to  imprisonment  in  the  state  prison  for  two 
years,  on  each  of  two  several  indictments.  He  has  been 
two  years  in  the  state  prison,  and  while  he  has  served  oat 
the  time  fixed  by  the  one  sentence,  he  has  unde^one  the 
fuU  penalty  inflicted  by  the  other«  There  being  no  statate 
in  force  providing  that  one  term  of  imprisonment  shall 
commence  at  the  expiration  of  another,  we  are  of  opinion 
that  both  terms  commence  and  run  ccmcunently. 
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We  have  been  famished  with  no  anthoiities  on  the  qnes-   Not.  Term, 
tion  involved,  and  in  the  absence  of  authority  to  the  con-       ■'^^^' 
traiy,  it  seems  to  us  that  the  dischaxge  of  the  petitioner      Cakbt 
was  correct,  for  the  reasons  above  indicated.  Butlbb. 

IVr  Curiam, — The  order  made  below  is  affirmed  with 
costs. 

J.  E.  W Donald^  for  the  appellant. 


<  • 


Carey  and  Another  v.  Butler. 

Where  process  was  dated  December  22,  and  was  serred  by  the  sheriff  on  the 
S4th  of  the  same  month,  commandmg  the  defendants  to  appear  on  the 
second  day  of  the  ensuing  April  term,  and  at  the  intervening  January  teim, 
oommenchig  on  the  &th  daj  of  that  month ;  judgment  was  rendered  against 
the  defendimts  by  default.  HM^  that  the  process  was  a  nullity,  and  the 
judgment  illegal. 

APPEAL  from  the  Perry  Court  of  Common  Pleas.        ^jtl^JL 

Hanna,  J. — This  was  a  suit  upon  a  note.  The  sum- 
mons was  dated  the  22d  day  of  December^  1856,  and  by  it 
the  sheriff  was  commanded  to  summon  the  defendants  to 
appear,  &c.,  "on  the  seeond*dQ.y  of  the  next  April  term"  of 
said  Court.  The  January  term  intervened,  at  which  the 
defendants  were  defaulted,  and  judgment  entered  against 
them. 

The  process  was  served  on  the  appellants  on  the  24th  of 
December^  1856.  The  January  term  commenced  on  the 
first  Monday^  being  the  5th  day  of  the  month,  1857.  Con- 
sequently, the  service  was  a  sufficient  length  of  time  be- 
fore the  term  to  authorize  the  default,  if,  by  the  terms  of 
the  writ,  such  proceeding  could  be  had  at  that  term  of  the 
Court. 

In  Shirley  v.  Hagar^  3  Blackf.  225,  it  was  decided  that 
a  writ  issued  on  the  19th  day  of  JoMwry^  1832,  return- 
able on  the  Wednesday  after  the  last  Monday  in  Augtut^ 
then  next,  was  a  nullity;  because,  by  the  statute  then  in 
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Not.  Term,   force,  the  writ  was  returnable  on  the  first  day  of  the  next 
^^^'      term  after  it  issued,  and  the  February  term  intervened,  &€• 
The  process,  according  to  this  authority,  was  a  ntillUy, 
and,  consequently,  no  judgment  rendered  by  defanlt  oofoU 
be  legaL 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
E.  Dumant  and  O.  B.  Torbet^  for  the  appellants. 


Hi.oxBir- 

BKBBT 
V. 

Shaw. 


Hackenberry  and  Others  v.  Shaw  and  Others. — Two 

Cases, 

Where  a  bill  of  exchange  was  drawn  pajrable  six  months  after  date,  with  6  per 
cent,  interest,  if  not  paid  at  matoritj,  hdd,  that  if  the  bill  was  not  paid  st 
maturity,  it  bore  interest  from  its  date. 


Mondaw, 
Deeen£eriO» 


APPEAL  from  the  Decatur  Court  of  Common  Pleas. 
/  WoKDEN,  J. — Suit  by  the  appellees  against  the  Hfpdr 
lants,  as  acceptors  of  a  certain  bill  of  exchange,  drawn 
upon  and  accepted  by  them,  for  the  sum  of  567  dollars, 

1 45  cents,  payable  six  months  after  date,  with  6  per  cent 

^interest,  if  not  paid  at  maturity. 

'  The  only  question  raised  in  the  case  is,  whether  interest 
should  be  computed  from  the  date  of  the  bill,  or  only  from 
the  time  of  the  default.  The  Court  below  allowed  inte^ 
est  from  the  date  of  the  bilL 

This,  we  think,  was  right.  To  construe  the  words, 
^'with  6  per  cent  interest,  if  not  paid  at  maturity,"  to 
mean  interest  from  the  time  of  default  merely,  would  be 
equivalent  to  striking  them  out  of  the  bill  entirely.  That 
would  be  the  effect  of  the  bill  without  any  statement  as  to 
interest.  It  is  a  rule,  that  all  parts  of  a  contract  will  be 
construed  in  such  a  way  as  to  give  force  and  validity  to 
all  of  them,  and  to  all  the  language  used  where  that  is 
possible.    2  Pars,  on  Cent.  17.     The  legal  effect  of  the  in- 
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strament  is  to  give  the  holder  a  right  to  interest  from  date,   Not.  Tenn, 
unless  paid  at  maturity,  in  which  event  no  interest  is  to  be       ^^^* 
paid.  Chatbl 

This  case  is  distinguishable  from  Wemwag  v.  Mother s-  Wasebuhv. 
headj  3  Blackf.  401,  and  Billingsfy  v.  Cahoonj  7  Ind.  R. 
184,  as  in  each  of  those  cases  the  agreement  was  for  a 
higher  rate  of  interest,  upon  default,  than  the  law  would 
give  in  the  absence  of  any  agreement ;  hence,  effect  could 
be  given  to  the  language  employed,  without  allowing  in- 
terest from  the  date  of  the  contract. 

Per  Curiam^ — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

J.  Gavin  and  O.  B.  Hord^  for  the  appellants. 

J.  &  Scobey  and  W.  Oumbackj  for  the  appellees. 


Chapel  and  Another  t;.  Washburn. 

If  partiM  hare  a  Joint  interest  in  the  matter  in  snit,  whether  as  plaintiffs  or 
defendants,  an  admission  made  hy  one,  is,  in  general,  in  the  absence  of 
fraad,  eTidence  against  all. 

They  stand,  in  this  respect,  in  a  relation  to  each  other  similar  to  that  of  exist- 
ing partners. 

The  bill  of  exceptions  in  this  case  commenced  tfans :  '^Be  it  remembered, 
that  on  the  trial  of  the  abore  canse,  the  following  was  all  the  evidence 
giyen  to  the  Court."  Held,  that  the  words  are  not  sufficient  under  the  30th 
rule,  and,  hence,  the  Ck>urt  cannot  presume  that  the  bill  contains  all  the  evi- 
dence. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  Monday, 

Davison,  J. —  Washburn  brought  this  action  against  Char 
pel  and  Wbodj  upon  a  promissory  note,  which  reads  thus: 

''^leO.  Lafapette,  June  6j  1856.  Thirty  days  after  date, 
for  value  received,  we  promise  to  pay  Noah  Washburn  160 
dollars,  with  interest  from  date.  [Signed]  Thomas  Chapel^ 
Thomas  WoodT 

The  defendants  answered — 1.  By  a  general  denial,  &c. ; 
2.  That  there  was  no  consideration  for  the  note. 
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Not.  Teim,       Reply  to  the  second  paragraph,  that  there  was  a  good 
•'•^^'      and  valid  consideration,  fcc 

CaA.vsL  The  issues  thus  made  were  submitted  to  the  Court 

Washbxtrx.   Finding  in  favor  of  the  plaintiff  for  167  dollars.   New  trial 
refused,  and  judgment,  &c 

The  evidence  shows  that  Washburn  and  Chapel  had  been 
engaged  as  partners  in  the  omnibus  business;  that  on  the 
dth  of  June,  1856,  Washburn^  as  appears  by  an  agreement 
between  them,  produced  on  the  trial,  sold  his  interest  in 
the  concern  to  Chapel  for  1,100  dollars,  of  ixrhich  550  dol- 
lars was,  in  and  by  the  agreement,  receipted  for  as  cash, 
and  the  residue  was  secured  by  note  at  twelve  months, 
with  one  Emdee  as  surety* 

George  McLaughlin^  who  was  a  witness  to  the  abore 
agreement,  was  produced  by  the  defendants,  and  testified 
as  follows:  They  {Washburn  and  Chapel)  were  several 
days  making  the  trade.  When  they  did  agree,  Chayl 
could  not  raise  the  cash  payment,  650  dollars.  He  did 
however,  raise  and  pay  350  dollars,  put  in  a  wagon,  which 
witness  thinks  was  valued  at  90  dollars,  and  for  the  resi- 
due, the  note  sued  on  was  given  by  the  defendants,  Chsyl 
and  WoodL  The  note  was  given  to  accommodate  plaintiS 
to  enable  him  to  raise  the  money  on  it,  as  he  insisted  that 
he  must  have  the  whole  cash  payment,  and  unless  he  got 
that,  he  would  not  trade.  Wood^  to  expedite  the  matter, 
and  accommodate  the  plaintiff,  signed  the  note.  The  note 
in  suit  was  considered  a  part  of  the  cash  payment  Wit- 
ness understood  that  plaintiff,  at  the  time  of  the  trade, . 
owed  Chapel  210  dollars  on  the  books  of  the  firm,  for 
moneys  collected  by  him,  over  and  above  the  amount  col- 
lected and  received  by  Chapel^  which  210  dollaxs  it  vas 
then  agreed  Chapel  should  take  and  receive  out  of  a  ce^ 
tain  note  belonging  to  the  firm,  and  executed  by  said  de- 
fendant, Wood^  and  one  Baker^  but  not  then  due.  Wooi 
was  present,  and  heard  all  that  was  said  relative  to  the 
210  dollars. 

Lewis^  a  witness  produced  by  the  plaintiff,  testified  tiat, 
after  the  contract  of  sale,  and  some  two  months  befae  the 
trial,  he  heard  the  defendant.  Wood,  say  that  he.  Wool 
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had  paid  Qiapel  the  note  executed  to  said  finn  by  Wood  ^or.  Tenn, 
and  Baker.     At  the  proper  time,  Oiapel  objected  to  this      •'•^°' 
testimony,  on  the  ground  that  it  details  statements  made     Chafsl 
by  Wood  in  his,  ChapeVsj  absence;  but  the  objection  was  Wabbbusn. 
overruled. 

Two  errors  are  assigned — 1.  The  admission  of  Lewises 
testimony;  2.  The  refusal  to  grant  a  new  trial 

Mr.  Gbebnleaf  says :  ^^  In  the  absence  of  fraud,  if  the 
parties  have  a  joint  interest  in  the  matter  in  suit,  whether 
as  plaintiiTs  or  defendants,  an  admission  made  by  one,  is, 
in  general,  evidence  against  all.  They  stand  to  each  other, 
in  this  respect,  in  a  relation  similar  to  that  of  existing  part- 
ners."   1  GreenL  Ev.  §  174,  and  authorities  there  cited. 

This  exposition  being  correct,  and  we-  think  it  is,  the 
ruling  of  the  Court,  in  its  admission  of  the  testimony, 
must  be  sustained. 

It  is,  however,  contended  that  Wood's  statement — he 
having  signed  the  note  as  a  mere  surety — should  not  be 
allowed  to  prejudice  Chapelj  especially  when  made  in  his 
absence.  We  think  otherwise.  The  admissions,  being 
made  by  a  party  who  has  a  joint  interest  in  the  matter  of 
the  suit,  and  is  jointly  liable  upon  the  note  sued  on,  are 
plainly  within  the  rule  to  which  we  have  referred.  Parker 
V.  The  Statey  8  Blackf.  292. 

In  reference  to  the  second  alleged  error,  the  appellant 
contends  that  the  finding  of  the  Court  is  unsustained  by 
the  evidence ;  while  on  the  other  hand,  it  is  insisted  that 
the  record  contains  no  sufficient  averment  that  it  sets  forth 
all  the  evidence.  There  is  a  bill  of  exceptions  which  pro- 
fesses to  set  out  certain  written  and  oral  testimony  given 
on  the  trial,  and  which  commences  thus:  *<Be  it  remem- 
bered that  on  the  trial  of  the  above  cause,  the  following 
was  all  the  evidence  given  to  the  Court.''  The  appellees 
refer  to  rule  80  of  this  Court,  and  contend  that  under  it, 
the  statement  in  the  bill  of  exceptions  is  not  sufficient  to 
show  that  the  record  contains  all  the  evidence.  That  rule 
b  as  fallows:  '^In  every  bill  of  exceptions  purporting  to 
set  out  the  evidence  upon  motion  for  a  new  trial  overruled, 
the  words,  <  This  was  all  the  evidence  given  in  the  cause,' 


396 


CASES  IN  THE  SUPREME  COURT 


Not.  Term,   are  to  be  regarded  as  technical  and  indispensable  to  repd 

^^°*      the  presumption  of  other  evidence." 
BiLUKOBLST      We  are  unanimously  of  opinion  that  the  wcnrds,  "the 
Stsattov.    following  was  all  the  evidence  given  to  the  Court,"  do  not 
meet  the  requirements  of  the  rule. 

Hence,  we  are  not  allowed  to  presume  that  all  the  evi- 
dence given  in  the  cause,  is  contained  in  the  bill  of  except 
tions.  Assuming,  however,  that  the  bill  does  contain  all 
the  evidence,  we  think — shaving  examined  it  caiefuUy— 
that  the  Court,  in  its  finding,  is  not  so  clearly  wrong  as  to 
authorize  a  reversal  of  the  judgment.    6  Ind.  R.  216. 

Per  Chiriam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 
J.  O^Briany  for  the  appellants. 

R.  a  Gregory,  H.  W.  Chase,  and  J.  H.  Wihiaek,  for  the 
appellee. 
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BiLLINGSLEY    V.    StRATTON. 


Parties  to  a  written  contract  not  nnder  seal,  may,  after  its  ezecation,  £»>be, 
or  waiTe,  or  discharge,  or  qnalify  the  contract,  or  any  part  thereof  by  a  aew 
rerbal  contract;  and  snch  wairing,  &c.,  if  made  before  fareadi,  wiD  be  i 
good  defense  to  a  snit  on  the  contract. 

Bnt  if  the  plea  fails  to  ayer  that  the  new  contract  was  made  before  breacii  of 
the  contract  sned  on,  it  is  bad. 


Monday, 
December 


SO. 


APPEAL  from  the  Dearborn  Court  of  Ck>mmon  Pleas. 

Davison,  J. — Stratton  sued  Billingsley  upon  a  promis* 
sory  note  for  the  payment  of  450  doUars.  The  note  beais 
date  June  27,  1856,  is  payable  to  one  Jacob  IKff,  at  ten 
days,  and  was  by  him  indorsed  in  blank  to  the  jJaintift 
Defendant's  answer  contains  three  paragraphs.  The  fint 
and  third  make  no  point  in  the  case,  and  wiU  not,  there- 
fore, be  further  noticed.     The  second  is  as  follows : 

That  defendant,  when  he  executed  the  note  in  suit,  was 
security  for  Iliff,  the  payee,  on  a  note  given  by  him,  Il^y 
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to  one  Eoswell  Randall^  for  290  dollars.    And  after  he  ^<^-  ^enn, 
gave  the  note  sued  on,  and  before  the  same  was  transfer-       ■^^^* 
red  to  the  plaintiif,  it  was  agreed  between  Iliff  and  the  de-  BiLLnasuT 
fendant,  that  he,  defendant,  should  pay  the  note  to  Ratir   Stbattox. 
da//,  and  should  have  a  credit  for  that  amount  upon  the 
note  in  suit.    It  is  averred  that  at  the  June  term,  1856, 
Randall  recovered  a  judgment  in  the  Dearborn  Common 
Pleas  against  this  defendant,  on  the  note,  on  which  he  was 
security,  for  290  dollars,  which  judgment  he  is  bound  to 
pay,  and  which,  amount  he  now  sets  up  and  claims  as  a 
s^et-off  or  payment,  &c. 

To  this  paragraph,  there  was  a  demurrer  sustained.  The 
issues  of  fact  were  submitted  to  the  Court,  who  found  for 
the  plaintiff;  and  judgment  was  rendered  accordingly. 

The  action  of  the  Common  Pleas  in  sustaining  the  de- 
murrer, raises  the  only  question  in  the  case.  We  have  de- 
cided that  ^^  parties  to  a  written  contract  not  under  seal 
may,  after  its  execution,  dissolve,  or  waive,  or  discharge, 
or  qualify  the  contract,  or  any  part  of  the  same,  by  a  new 
verbal  contract,  and  such  waiving,  &c.,  if  made  before 
breach,  will  be  a  good  defense  to  a  suit  on  the  contract." 
Rhodes  V.  Thomasy  2  Ind.  R.  638.—  Ward  v.  Waliony  4  id. 
75.  But  the  pleading  in  question  lacks  an  essential  aver- 
ment, and  is,  therefore,  defective.  It  does  not  show  that 
the  agreement  which  it  sets  up  in  defense,  was  made  be- 
fore breach  of  the  contract  sued  on.  The  averment  that  it 
w^s  made  after  the  execution  of  the  note,  and  before  its 
transfer  to  the  plaintiff,  is  insufficient.  And  there  is  still 
another  ground  upon  which  the  ruling  of  the  Court  must 
be  sustained.  The  answer  does  not  show  that  the  defend- 
ant had,  in  accordance  with  his  contract,  paid  the  judg- 
ment for  290  dollars,  or  any  part  of  it. 

Per  Curiam. — The  judgment  is  affirmed,  with  6  per  cent, 
damages  and  costs. 

D.  &  Major^  for  the  appellant. 
^  &  Holman^  for  the  appellee. 
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Wright  and  Others  v.  Bundy.* 


The  defendants,  in  this  case,  first  answered  simply  in  abatement.  This  aa- 
Bwer  was  disposed  of  by  the  Court,  and  tberenpon  tbey  answered  oTer  to  the 
merits.  Held,  that  this  seems  to  be  the  most  convenient  practice;  tfaat^  U 
all  events  it  is  not  substantially  erroneous. 

Suit  by  the  trustee  against  mortgagors  and  their  lessees  in  possession,  to  c4^ 
tain  a  foreclosure  and  order  of  sale  upon  a  trust  mortgage.  The  mortg^ 
ora  made  de£Milt.  The  instrument  upon  which  the  suit  was  brou^  pur- 
ported to  be  executed  by  the  Cincinnati  and  Chicago  Railroad  Compam^j  for 
the  consideration,  &c.,  to  Martin  L,  Bundy,  conveying  to  him  lands  and  roll- 
ing stock  of  the  company  "in  trust  for  the  uses  and  purposes  following,  to- 
wit:  Whereas,  a  huge  portion  of  the  debts  of  said  railroad  company  htve 
been  secured  by  the  personal  indorsements  of  the  present  darecton,  aaS 
others  who  were  formerly  directors  of  the  company,  and  for  which  they  tie 
now  responsible,  among  which  is  a  debt  to  tiie  Citizen's  Banhy  at  Riekmomi, 
Indiana,  amounting  to  over  50,000  dollars.  Now  this  conveyance  is  bei^ 
declared  to  be  in  trust  to  secure  and  indeomify,  first,  the  said  persons  who 
are  bound  for  the  said  debt,  &c.,  or  f^  may  at  any  time  hereafter  become 
bound  theiefor,  either  as  makers,  acceptors,  or  indorsers  thereof,  Ac,  sad, 
secondly,  to  secure  all  the  indorsers  of  said  company  against  all  other  debs, 
&c.,  for  which  they  are  or  may  become  in  any  maanw  liable  as  makers,  it. 
—the  said  trustee  to  hold  all  of  said  property  until  the  said  debt  at  the  Ciit- 
zen's  Bank,  or  some  part  thereof,  shall  become  due,  &c.,  and  ^en,  in  case  sf 
the  non-payment  thereof,  he  is  hereby  directed  and  required  to  sell  the  esme, 
or  so  much  thereof  as  may  be  required  to  pay  said  debt,*'  &c.  This  instn- 
ment  purports  to  have  been  acknowledged  before  Samutd  Stakes  a  notaiv 
public  of  Ohio,  on,  &c.,  and  was  recorded  in  Henry  county,  Indiana,  on,  ie^ 
in  which  county  the  company  had  their  principal  office  in  this  state.  Tnai 
upon  the  general  issue,  and  certinn  special  issues,  the  matters  set  up  in  which 
could  be  proved  under  the  general  issue.  The  facts  upon  wiridi  the  decisioa 
was  founded  were  afi  foUows:  1.  The  mortgage,  or  deed  of  trusty  wms  exe- 
cuted November  10, 1854,  in  Cincinnati,  Ohio.  It  embraces  certain  land  aod 
rolling  stock  of  the  company,  but  not  the  road  bed.  It  was  recorded  in 
Henry  and  Wayne  counties,  but  not  in  certain  others  through  which  die 
railroad  in  question  extended,  within  ten  days  fiftua  its  exeentioii;  and 
though  it  purports  to  have  been,  yet  there  is  evidence  tending  to  show  tbat 
it  never  was,  acknowledged.  2.  The  rolling  stock  embraced  in  it  was  never 
actually  delivered  into  the  possession  of  the  trustee  or  mortgagee,  bat  was 
retained  and  used  by  the  company,  in  their  lessees.  3.  There  were  prior 
mortgages  and  liens  upon  the  property.  4.  The  beneficiaries  of  tiie  truft, 
and  prior  creditors,  were  not  made  parties  to  the  suit;  and  the  debt  doe  the 
beneficiaries,  was  usurious.    5.  The  company,  by  their  directors,  said  liartiM 


*  This  case  was  twice  argued  very  thoroughly  by  able  counsel,  both  oraUv 
and  in  printed  briefs ;  but  the  transcript,  briefs,  and  otiier  papen,  being  absent 
from  the  clerk's  office,  no  abstract  of  the  argument  is  given. 
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lu  Bwndf  being  one,  on  the  ledi  day  of  OcUiba'^  1856,  teMed  the  road,  roll-    Kor.  Tenn, 
ing  ttock,  &c.,  to  Wright  fr  Co-  for  fire  years,  and  pnt  them  in  possession.        1858* 
The  lease  was  executed  in  Cincinnati  Ohio,  and  is  set  np  by  iray  of  estoppel. 
7.  The  debt  fori^ich  the  plaintiff  and  others  are  liaUe,  and  to  secure  which 


Wbxght 

tiie  mortgage  was  executed,  was  the  debt  of  another  company,  consolidated       Buhdt. 
with  the  present,  and  that  the  assuming  said  debt  was  withont  authority  and 
Toid, 
Held,  I.  That  if  the  beneficiaries  should  have  been  parties  at  all,  ihey  should 
hare  been  plainliffi;  but  it  was  not  necessaiy  that  they  should  be  plaintiffs. 

2.  That  die  rights  of  prior  incumbrancers  could  not  be  prejudiced  by  this  pro- 
ceeding; that,  as  a  general  rule,  prior  mortgagees  are  not  necessary  parties 
to  a  junior's  bill  of  foreclosure,  though  they  may  be  proper  parties. 

3.  That  the  defense  of  usury  was  no  bar;  that  the  debtor  does  not  set  it  op, 
and  a  third  person  cannot,  without  the  debtor's  consent;  that  if  it  were  al- 
lowed, it  would  not  go  to  the  whole  cause  of  action. 

4.  That  the  contract  was  not  void  because  executed  out  of  this  state;  that 
diere  is  nothing  in  the  railroad  act  requiring  the  directors  of  such  corpora- 
tions to  transact  their  business  within  this  state ;  that  though  corporations 
cannot  migrate  from  one  sorereignty  into  another,  so  as  to  become  legal, 
local  existences  within  the  latter  sovereignty,  the  migration  of  directors  of  a 
corporation  does  not  terminate  the  existence  of  the  corporation  within  the  sot- 
ereignty  which  created  it;  that  by  our  statute  (1  B.  S.  p.  409),  the  stockhold- 
ers are  the  corporation,  and  the  directors  are  its  agents;  that  by  courtesy, 
corporations  created  in  one  state,  are  permitted  to  contract  and  sue  in  others ; 
that  if  all  the  directors  could  so  contract  as  agents,  they  may  authorize  one 
of  their  number  to  contract;  that  the  place  where  the  agent  of  a  corporation 
enters  into  a  contract,  is,  in  general,  immaterial — the  important  question 
arising  being  that  of  power  not  of  place ;  that  the  exercise  of  that  power  has 
relation  to  the  place  of  their  legal  establishment;  that  the  meetings  of  the 
directors  of  a  business  corporation  are  not  analogous  to  the  sessions  of  a  ju- 
dicial tribunal;  that  the  corporation  is  organized  by  the  election  of  directors, 
but  the  mere  organization  of  the  directors  into  a  formal  meeting  for  business 
afterwards,  is  a  different  &ing;  that  it  aeenu  that  corporations  chartered  in 
this  state,  and  local  to  it,  may  have  offices  for  business  in  other  states. 

5.  That  the  mortgage  was  not  void  because  not  executed  directly  to  the  credit- 
ors who  made  the  loan  to  the  company ;  that  it  was  substantially  within  the 
power  conferred  upon  the  company  to  raise  money  by  mortgaging  their  pn^ 
perty. 

6.  That  although  this  railroad  company  was  formed  by  a  consolidation  of 
other  companies,  and  the  debts  secured  by  the  mortgage  were  owed  by  one 
of  those  companies,  the  consolidated  company  could,  tit  senw,  assume  them; 
but  that  the  transaction  in  this  case  did  not  amount  to  such  assumption; 
that  the  directors  of  the  company  indebted  are  still  the  debtors,  and  tlie  mort- 
gage simply  covers  property  belonging  to  them  at  the  time  of  consolidation; 
that,  in  equity,  it  amounts  to  no  more  than  if  the  latter  company  had  mort- 
gaged the  property  to  secure  her  own  debts,  before  the  consolidation,  and 
then  entered  into  the  consolidation  with  property  subject  to  the  mortgage. 

7.  That  regarding  the  instrument  as  a  mortgage  of  chattels,  the  recording  was 
sufficient  to  constitute  constructive  notice;  that  the  place  where  the  company 
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Not.  Term, 

1858. 

Wbioht 

V. 
BUVDT. 


kept  their  prindpal  office  in  this  stste,  mvst  be  itgaitled  as  tbe  residaioeof 
the  oorporadon. 

The  acknowledgment  bean  the  impress  of  the  notarial  seal,  and  tiie  mortgagor 
admits  it;  hoi  a  Samud  Stokm  testified  that  he  did  not,  to  tfiebeat  of  liis  n- 
collection,  take  the  acknowledgment,  and  that  he  knew  of  no  other 
in  Cindnnati  of  the  same  name.  There  was,  also,  a  certificate  of  the 
tary  of  state  of  Ohio,  tliat  bnt  one  Samuel  Stokes  had  been  ^pointed  a  no- 
tary. 

Heldf  1.  That  if  the  acknowledgment  was  not  given,  still,  as  the  moctgiagon 
delivered  the  mortgage  to  the  mortgagee,  and  the  latter  to  the  recorder,  sc 
genuine,  and  it  was  regular  npon  its  face,  it  seems,  it  was  the  dntr  of  die  le- 
corder  to  place  it  npon  record,  and  he  having  done  so  it  was  notice  to  sD 
persons  of  its  existence. 

S.  That  the  acknowledgment  was  not  disproved. 

3.  That  as  no  law  of  Ohio  was  produced,  show^ing  the  authority  of  tiie  seoe- 
tarj  of  state  to  certify  as  to  the  appointment  of  notaries,  and  as  there  is  no 
deposition  of  the  governor  upon  the  subject,  the  Court  does  not  know  fiist 
ho  can  have  any  official  knowledge  of  the  premises. 

4.  That  an  authority  to  certify  copies  of  documents  so  tliat  they  may  be  ad- 
mitted as  evidence,  would  not  extend  to  certifying  other  fiscts  so  that  the 
certificate  could  have  the  efi*ect  of  evidence;  that  facts  which  tiie  offircr  i? 
not  authorised  by  law  to  certify,  must  be  proved  as  other  facts. 

5.  That  the  question  whether  the  instnmiont  sued  on,  (which  this  Govt 
treated  as  a  trust  mortgage,  in  the  nature  of  a  mortgage),  is  a  deed  of  tni»t 

'  or  a  mortgage,  is  immaterial,  and  could  only  have  been  material  if  the  in- 
strument had  not  been  recorded. 

6.  The  mortgage  having  been  duly  acknowledged  and  recorded,  no  qaastioa 
arises  upon  the  non-deUvery  of  possession  under  it. 

After  the  execution  and  recording  of  the  mortgage,  the  company,  Bmtdg  haa^ 
one  of  the  directors,  leased  the  property  embraced  by  it  to  Wri^  and  others, 
for  %:^  years.  Before  the  expiration  of  the  lease,  the  claims  of  tiie  bcaefi- 
daries  of  the  trust  became  due,  were  not  paid,  and  the  trustee,  for  tlieir  haft- 
fit,  proceeded  to  obtain  an  order  for  the  sale  of  the  property.  Tbe 
pleaded  the  act  of  the  trustee  in  participating  in  the  lease  to  them,  as 
toppel  in  pais  of  his  right  to  foreclose  and  sell  the  property.  Hddj  that  no 
estoppel  arises  upon  tiie  £scts. 

A  precedent  debt  constitutes  a  valuable  consideration  for  a  mortgage. 


Monday, 
DecemGariO, 


APPEAL  fifom  the  Wapne  Circuit  CJourt* 
Perkins,  J. — Suit  by  Martin  L.  Bundpy  tbe  trustee,  to 
obtain  a  foreclosure  and  order  of  sale  upon  a  trust  mort- 
gage, against  The  Cincinnati  and  Chicago  Railroad  Com- 
pany^ the  mortgagors,  and  Wright  and  others,  their  lessees, 
having  in  possession  and  use  the  property  covered  by  the 
trust  mortgage. 

The  company  made  default.     Trial  of  issues  of  law  and 
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fact,  between  the  plaintiff  and  the  lessees,  the  other  defend-  Not.  Term, 
ants,  and  final  judgment  for  the  plaintiff  ^^^' 

The  case  invol'Tes  a  large  amount  of  property,  and  has  Wright 
been  argued  upon  both  sides  with  unsurpassed  abiUty  and  b^. 
thoroughness. 

The  raiboad  company,  as  we  hare  said,  made  default. 

'  The  other  defendants  first  answered  simply  in  abate* 

ment.     This  answer  was  acted  upon  and  disposed  of  by 

the  Court,  and  thereupon  the  defendants  answered  over  to 

the  merits^ 

This  strikes  us  as  the  most  convenient  {»ractice.  At  all 
events,  it  is  not  a  substantially  erroneous  one.  Newell  v. 
aatling,  7  Ind.  B.  147. 

The  instrument  upon  which  the  suit  was 
ported  to  be  executed  by  3%^  CincifmaU  cmd  Ch\ 
road  Compav^j  for  the  consideration  of  one  del 
tin  L.  Bundy^  conveying  to  him  lands  and  rol 
the  company,  *4n  trust  for  the  uses  and  purpose 
to-wit:     Whereas,  a  large  portion  of  the  debts 
road  company  have  been  secured  by  the  personal  indolse- 
ments  of  the  present  directors,  and  others  who  were  for* 
merly  directors  of  the  company,  and  for  which  they  are 
now  responsible,  amongst «which  is  a  debt  due  the  CUizen?s 
Bank^  at  Rickmandy  BuUanoy  amounting  to  over  50,000 
dollars.     Now  this  conveyance  is  hereby  declared  to  be  in 
trust  to  secure  and  indemnify,  first,  the  said  persons  who 
are  bound  for  the  said  debt  at  the  Citizen^ 8  Bcmk,  or  who 
may,  at  any  time  hereafter,  become  bound  therefor,  either 
as  makers,  acceptors,  or  indorsers  thereof,  or  any  portion  of 
the  same;  and,  secondly,  to  secure  all  the  indorsers  of  said 
company  against  all  other  debts  and  liabilities  of  said  com* 
pany  for  which  tiiey  are  or  may  become  in  any  manner 
liable  as  makers,  drawers,  acceptors,  or  indorsers,  for  or  on 
account  of  said  company — the  said  trustee  to  hold  all  of 
said  property  until  the  said  debt  at  the  OUizei/s  Bank,  or 
some  part  thereof,  shall  become  dae  and  required  to  be 
paid;  and  then,  in  case  of  the  non-payment  thereof,  he  is 
hereby  directed  and  required  to  sell  the  same,  or  so  nmch 
thereof  as  may  be  required  to  pay  said  debt;"  and  then  he 
Vol.  XL — 26 
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Not.  Tenn,  is  to  hold  the  residue  of  said  property,  to  discharge  in  like 
^^^*  manner  other  secured  debts  as  they  become  due,  and  when 
Wbiobt  all  are  paid  the  balance,  if  any,  of  the  property  reverts  to 
BuivDT.      the  company. 

This  instrument  purports  to  have  been  acknowledged 
before  Samuel  Stokes^  a  notary  public  of  0/tia,  on  the  10th 
of  November,  1854,  and  was  recorded  in  Henry  county, 
Indioma,  on  the  13th  of  the  same  month.  It  is  inferable 
from  the  record,  that  the  principal  office  of  the  company, 
in  this  state,  was  at  Newcastle,  in  said  Henry  county. 

A  demurrer  to  the  complaint  for  a  misjoinder  of  causes 
of  action  was  overruled;  but  no  point  arises  in  this  Court 
upon  the  ruling.  Section  52,  2  R.  S.  p.  38,  enacts  that 
"  No  judgment  shall  ever  be  reversed  for  any  error  commit- 
ted in  sustaining  or  overruling  a  demurrer  for  misjoinda  of 
causes  of  action."  See  also,  §  51,  on  the  same  page,  and 
§  72,  p.  43. 

The  defendants  answered  in  twenty-eight  paragraphs 
A  demurrer  was  sustained  to  most  of  them.  Trial  of  the 
general,  and  certain  special  issues,  by  the  Court,  and  fioal 
judgment  for  the  plaintiff,  and  an  oider  for  the  sale  of  the 
property,  &c. 

Without  reciting  the  voluminous  pleadings  at  length,  ixre 
will  endeavor  to  extract  from  them  the  facts  upon  which 
the  decision  of  the  cause  must  rest. 

1.  The  mortgage,  or  deed  of  trust,  upon  which  the  suit 
is  founded,  was  executed  November  10, 1854,  in  CSmcmiia^ 
Ohio.  It  embraces  certain  land  and  rolling  stock  of  the 
company,  but  not  the  road  bed.  It  was  recorded  in  Henry 
and  Wayne  counties,  but  not  in  certain  others  through 
which  the  railroad  in  question  extended,  within  ten  days 
from  its  execution;  and  though  it  purports  to  have  been, 
yet  there  is  evidence  tending  to  show  that  it  never  was 
acknowledged. 

2.  The  rolling  stock  embraced  in  it  was  never  actually 
delivered  into  the  possession  of  the  trustee  or  mor^agee, 
but  was  retained  and  used  by  the  company,  or  their  lessees. 

3.  There  were  prior  mortgages  and  liens  upon  the  pro- 
perty. 
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4.  The  beneficiaries  of  the  trust,  and  prior  creditors,  were   Nov.  Term, 
not  made  parties  to  the  suit;  and  the  debt  due  the  benefi-       ^^°* 
Claries,  Morrison^  Blanchard^  8r  Co,j  was  usurious.  Wmoht 

^.  The  company,  by  her  directors,  said  Martin  L.  Bun'      Buhdt. 
dy  being  one,  on  the  16th  day  of  October,  1856,  leased  the 
road,  rolling  stock,  &c,  to  Wright  and  company  for  five 
years,  and  put  them  in  possession.     The  lease  was  exe« 
cuted  in  Oinciimati,  Ohio,  and  is  set  up  by  way  of  estoppel 

7.  The  debt  for  which  the  plaintiff  and  others  are  liable, 
and  to  secure  which  the  mortgage  was  executed,  was  the 
debt  of  another  company,  consolidated  with  the  present, 
and  the  assuming  said  debt  was  without  authority  and 
void. 

The  point  as  to  parties  may  be  briefly  disposed  o£  If 
the  beneficiaries  should  have  been  parties  at  all,  they  should 
have  been  plaintifls;  but  it  was  not  necessary  that  they 
should  be  plaintif&.    2  R.  S.  p.  27,  §§  3,  4. 

The  rights  of  prior  incumbrancers  could  not  be  preju* 
diced  by  this  proceeding.  Their  liens  upon  the  property 
would  not  be  divested  by  a  sale  under  the  judgment  in  this 
case.  As  a  general  rule,  prior  mortgagees  are  not  necessary 
parties  to  a  junior's  bill  of  foreclosure.  They  may  be  pro- 
per, but  are  not  necessary  parties. 

The  defense  of  usury  in  the  debt  of  Morrison,  Blanchard, 
Sf  Co*,  is  no  bar  to  the  suit,  according  to  the  decision 
of  this  Court  in  Stephens  v.  Mtrir,  8  Ind.  R.  352.  The 
debtor  does  not  seek  to  set  up  the  defense;  a  third  person 
cannot,  without  the  debtor's  consent.  If  the  defense  were 
aUowed,  so  far  as  the  company,  the  debtor,  was  concerned, 
it  w^ould  not  go  to  the  whole  cause  of  action,  but  only  to  a 
part  of  it,  the  interest;  or,  if  the  entire  debt  to  Morrison, 
Blanckard,  Sp  Co.,  were  void,  still  the  mortgage  or  deed 
of  trust  is  for  the  securing  of  other  debts  which  are  not 
alleged  to  be  invalid,  and  to  satisfy  which,  a  sale  is  ne- 
cessary. 

It  is  said  the  debt  due  Morrison,  Blanchard  8f  Co.  was 
evideifced  by  paper  payable  in  New  York,  and  entirely  void, 
because  of  its  being  usurious  by  the  law  of  that  state. 
On  this  point  we  need  not  dwell,  as  it  cannot  influence  the 
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Not.  Term,   cause,  usury  not  being  an  available  defense  for  these  lessees 
^"^'      who  set  it  up.     See,  however,  The  Madison  hu*  Co.  v. 


WnoBT     Mix.  at  this  tenn  (1). 

BuiTDT.  We  do  not  think  the  contract  void  because  execoM 

out  of  the  state.  There  is  nothing  in  oar  railroad  act  re» 
quiring  the  directors  of  the  corporations  to  transact  their 
buinness  within  the  state.  It  is  true  that  corpc^ations  can- 
not migrate  from  one  sovereignty  into  anotbec^  so  as  to 
become  legal,  local  existences  within  the  latter  sovereignty: 
but  it  is  also  true  that  the  migration  of  the  directon  of  a 
corporation  from  one  sovereignty  into  another  does  not 
terminate  the  existence  of  such  corporation  v^thin  the 
sovereignty  which  created  it;  for  by  our  stalnte,  1  B.  8.  p. 
409,  the  stockholders  are  the  corporation,  the  divectocs  its 
agents;  and  by  interstate  and  international  courtesy,  cof^ 
porations  created  in  one  state  are  permitted  to  contract  and 
sue  in  others;  and  if  all  IJie  directors  could  there,  as  agents 
of  the  corporation,  make  a  contract,  why  can  they  not  there 
authorize  one  of  their  number  to  make  it» 

The  mere  place  where  the  active  agents  of  a  corporatioii 
enter  into  a  contract  must,  in  general,  be  immateriaL  The 
important  question  arising  must  be  one  of  power,  not  erf 
place.  .The  exercise  of  the  power  has  relation  to  tlie  place 
of  their  legal  establishment,  where  the  contract  may  be  snb- 
sequenijy  acted  under.  The  meetings  of  the  directors  of  s 
business  corporatipn  are  no^  analogous  to  the  sessions  of  a 
judicial  tribunal.  The  corporation  is  organised  by  the 
election  of  directors;  but  the  mere  organization  of  tiie  di- 
rectors into  a  formal  meeting  for  business  afterwards,  is* 
quite  a  different  thing. 

States  cannot  migrate,  but  by  their  agents,  they  are 
daily  making  contracts  without  their  territorial  boundaries. 
Besides,  our  law  seems  to  contemplate  that  coiporaftions 
chartered  in  this  state,  and  local  to  it,  may  have  o£B.ces  for 
business  in  other  states.  1  R.  S.  p.  113,  §  32. — Acts  ni 
1853,  p.  102.  Such,  also,  is  the  spirit  of  oar  l^idation, 
authorizing  railroad  companies  in  this  state  to  consolidate 
with  those  in  other  states. 

It  is  further  objected  to  the  validity  of  this  mortgage  or 


OF  THE  STATE  OF  INDIANA.  405 

deed  of  trast^  that  it  is  void  becaQse  not  execated  dkectiy  Hot.  Teim, 
to  the  creditors  who  made  the  loan  to  the  o(»npany.    We      ^Q^* 
do  not  think  this  objection  valid.     We  think  the  instru-     Wbiqht  . 
ment  executed  was  snbstantialiy  within  the  power  confer*     Bcvdv. 
red  upon  the  company  to  raise  money  by  mortgaging  their 
{woperty* 

Tke  (Xncinnati  and  Chicago  Railroad  Compamig  was 
formed  by  a  consolidation  of  other  companies  of  which  the 
company  for  building  a  railroad  from  Richmond  to  Logaau^ 
port  was  one.  The  debts  secured  by  the  mortgage  at  deed 
of  trust,  executed  by  the  new  company  arising  out  of  the 
consolidation,  weie  owed  by  the  Richmond  and  Logans^ 
port  company*  And  it  is  contended  that  the  new,  consoli* 
dated  company  could  not  assume  the  debts  of  the  separate 
members  consolidating.  This  point  seems  to  be  setded 
the  other  way  (see  Sedf.  on  Railways,  p.  633) ;  but  it  is 
not  now  necessarily  to  be  decided  by  this  Court  The 
transaction,  in  the  case  at  bar,  did  not  amount  to  such  an 
assumption.  The  directors  of  the  indebted  company  are 
still  the  debtors,  and  this  deed  of  trust  or  mortgage  simply 
covers  property  belonging  to  the  indebted  company  at  the 
time  of  the  consolidation.  If  the  debts  were  those  of  a 
single  company,  so  was  the  property  transferred  in  security* 
In  equity  it  amounts  to  no  more,  than  though  the  Rick* 
mond  and  Logansport  company  had  mortgaged  the  prop* 
erty  to  secure  their  own  debts  before  the  consolidation,  and 
then  entered  into  the  latter  act  with  their  property  subject 
to  the  mortgage.  Not  having  done  this,  it  was  right  to 
provide  tiiat  their  property  should  stand  for  their  own  debts 
afterwards.  Perhaps  such  would  have  been  the  case  in 
point  of  law.  The  corporation  itself,  it  wifl  be  observed, 
does  not  deny  the  validity  of  its  act,  nor  seek  to  avoid  it 

A  question  is  tnade  upon  the  recording  of  the  mortgage  or 
deed  of  tmstr .  Treating  the  instrument  as  a  mortgage  and 
not  a  deed  of  trust — ^it  is  in  fact  a  trust  mortgage — and 
further  regarding  it  as  a  mortgage  of  personal  property,  we 
think  it  was  sufficiently  recorded  to  constitute  constructive 
notice.     It  was  recorded  in  the  county  where  the  company 
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Nor.  Tenn,   had  its  principal  office  in  this  state.     That  must  be  tak«i 

1868. j^  the  residence  of  the  corporation. 

Wriokt  The  statute  requires  that  chattel  mortgages  shall  be  re- 
BuiTDT.  corded  within  ten  days,  &c.,  in  the  county  where  the  mort- 
gagor resides,  to  be  valid,  &c*  It  contemplates  but  one 
residence  and  one  recording ;  and,  if  the  statute  is  appli- 
cable to  corporations,  the  residence  of  any  given  corpora- 
tion, must  be  regarded,  with  reference  to  this  statute,  as 
being  at  the  place  of  the  principal  office  in  this  state.  See 
Chenffworth  v.  Daily^  7  Ind  R.  284. 

The  mortgage  purports  to  have  been  acknowledged  be- 
fore Samuel  StokeSy  a  notary  public,  and  has  upon  it  the 
impress  of  his  notarial  seal,  and  the  mortgagor  admits  the 
acknowledgment;  but  a  Samuel  Stokes  testifies  that  be  did 
not,  to  the  best  of  his  recollection,  take  the  acknowledg- 
ment, and  that  he  knows  of  no  other  notary  in  Cincimmti 
by  the  name  of  Samuel  Stokes.  There  is  also  a  certificate 
of  the  secretary  of  state  of  Ohio,  that  but  one  &i8iiff/ 
Stokes  has  been  appointed  a  notary. 

On  this  evidence,  two  questions  arise. 

Suppose  the  acknowledgment  was  not  given,  still,  as 
the  mortgagors  delivered  the  mortgage  to  the  mortgagee  as 
genuine,  and  the  mortgagee  delivered  it  to  the  recorder  as 
such,  and  it  was  regular  upon  its  face,  was  it  not  the  duty 
of  the  recorder  to  place  it  upon  record?  and  having  done 
so,  was  it  not  legal  notice  to  all  persons  of  its  existence  ? 
A  notarial  seal,  prima  facie,  proves  itself,  and  the  acknow- 
ledgment of  the  mortgage  upon  its  face  was  comjJete  and 
conformable  to  law.  Had  it  not  been  so,  or  had  it  been 
an  instrument  not  within  the  recording  act,  it  is  admitted 
it  would  not  have  been  the  duty  of  the  recorder  to  pat  it 
upon  record,  and,  hence,  could  not  have  operated  as  notice. 
As  it  is,  it  cannot  be  said  to  be  entirely  clear  that  it  shoold 
not  thus  operate.  We  do  not  decide  the  point,  however, 
as  it  is  not  necessary  we  should,  because  we  do  not  think 
the  acknowledgment  was  disproved.  How  stands  the 
case?  Here  is  a  mortgage  having  upon  it  a  written  ac- 
knowledgment, with  the  impress  of  a  notarial  seal  cones- 
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ponding  with  the  signature  of  the  officer  before  whom  the  ^^v-  Tenn, 
acknowledgment  appears  to  have  been  taken,  and,  in  addi-  -^^^^ 
tion,  the  admission  of  the  mortgagor  that  the  acknowledg-  Wbiobt 
ment  is  genuine.  To  answer  this,  there  is  the  testimony  Butot. 
of  one  Samuel  SMces^  that  he  did  not,  to  the  best  of  his 
recollection,  take  the  acknowledgment,  and  that  he  does 
not  know  that  there  is  another  notary  of  that  name  in 
CincifmaUt  a  city  of  two  hundred  and  fifty  thousand  in- 
habitants. There  is  a  certificate  of  the  Ohio  secretary  of 
state  as  above  stated.  There  is  no  deposition  of  the  gov- 
ernor of  Ohio  upon  the  subject,  and  no  law  of  that  state 
is  produced  showing  the  authority  of  the  secretary  of  state 
to  certify  as  to  appointments  of  notaries  pjablic  We  do 
not  know  that  he  can  have  any  ofiicial  knowledge  in  the 
premises.  ]f  he  can,  it  must  be  by  virtue  of  a  statute. 
Such  a  statute  should  have  been  proved,  if  in  existence. 
The  principle  is  settled  by  the  cases  of  Doughton  v.  Tillay^ 
4  Blackf.  433,  and  Fellows  v.  Miller,  8  id.  231,  where  it  is 
decided  that  to  make  an  affidavit,  sworn  to  before  a  jus- 
tice of  the  peace  of  another  state,  evidence  for  any  pur- 
pose in  the  CSourts  of  this  state,  it  must  be  shown  that  the 
justice  v^ras  authorized  by  the  law  of  such  other  state  to  ad- 
minister an  oath.  See,  also,  Ind.  Dig.  p.  424,  §  26 ;  Drag*' 
goo  V.  Oraham,  9  Ind.  B.  212. 

Further,  the  certificate  of  the  officer,  as  to  the  question 
involved  in  this  case,  is  not  to  a  copy  of  any  paper  or 
document,  legally  in  his  custody,  but  to  a  negative  fetct, 
a  denial  of  the  existence  of  a  record  or  document;  and  it 
seems,  that  an  authority  to  certify  copies  of  documents,  so 
that  they  may  be  admitted  as  evidence,  does  not  extend  to 
certifying  other  facts,  so  that  the  certificate  can  have  the 
effect  of  evidence.  Facts  which  tiie  officer  is  not  author- 
ized by  law  to  certify  must  be  proved  as  other  facts. 

The  question  has  been  elaborately  argued  as  to  whether 
the  instrument  sued  on  is  a  mortgage  or  deed  of  trust 
We  have  treated  it  as  a  trust  mortgage,  and  in  the  nature 
of  a  mortgage;  but  the  point  is  not  material,  in  the  view 
we  have  taken.  It  could  only  have  been  material  had  the 
instrument  not  been  recorded.     The  statute  does  not  re- 
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Not.  Tvim,   quire  deeds  of  tniat  to  be  recorded*     See,  however^  as  to 
^^^*      tJie  distinction  between  mortgagee  and  deeds  of  tmsl, 


Wrioht     Bnrr.  on  Assignments  (2d  ed.)  p.  691,  in  addemda. 

BuKDT.  The  mortgage  having  been  duly  acknowledged  and  re- 
corded, no  question  arises  upon  the  non-deliyery  of  poBsea- 
sion  under  it. 

It  remains  to  examine  the  question  of  estoppdL  The 
facts  upon  which  it  is  claimed  to  arise  are  these:  The 
railroad  company,  by  a  trust  mortgage,  conveyed  her  pnup' 
erty  to  Martin  L.  Brmdy^  to  be  held  by  him  as  a  sectuily 
for  certain  creditors  of  the  company,  till  their  claims  shoold 
become  due,  and  tiien  to  be  sold  by  him  for  the  payment 
of  those  claims.  He  was  constitated  a  trustee,  witiioai 
having  himself  a  beneficial  interest  in  the  property,  and 
with  specified  powers  as  to  the  holding  and  sale  of  it 
The  trust  mortgage  was  duly  recorded,  and  the  law  made 
the  record  notice  to  all  the  world  of  its  contoits.  This  is 
the  general  law ;  and  see  1  R.  S.  p.  502,  §  3. 

Subsequently  the  company,  said  Bwnd^  being  one  of  the 
directors,  leased  the  property  embraced  in  the  trust  mort- 
gage to  Wright  and  others,  for  five  years.  Before  the  ex- 
piration of  the  five  years,  the  claims  of  tibe  creditors,  the 
beneficiaries  in  the  trust  mortgage,  become  due,  are  wA 
paid,  and  the  trustee,  for  their  benefit,  proceeds  to  obtain 
an  order  for  the  sale  of  the  property.  The  lessees  pkad 
the  act  of  the  trustee  in  participating  in  the  lease  to  them, 
as  an  estoppel,  in  paisy  of  his  right  to  foreclose  and  sell 
the  property. 

Ws  do  not  think  the  estoppel  arises  upon  the  facts — 

1.  Our  statute  enaets  that,  '^  every  sale,  conveyaace,  or 
other  aot  of  a  trustee,  in  contravention  of  a  trast,  shall  be 
void."     1  R.  S.  p.  503,  §  5. 

2.  His  act  could  not,  upon  any  principle  known  to  the 
law,  operate  as  an  estoppel  to  the  creditors  for  whose  ben- 
efit the  trust  was  created,  and  who  had  not  authorised  or 
consented  to  his  act. 

3.  The  lessees  had  notice,  by  the  record  of  the  trust 

mortgage,  of  the  extent  of  interest  possessed  by  the  re- 

■ 

spective  parties,  and  of  the  liability  to  which  they  might 
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be  exposed  of  having  the  property  taken  firom  them  in  the  ^^-  Tcnn, 
contingency  that  the  secured  creditorB  should  not  be  other-       ^^^* 
ivise  paid,  and  should  force  the  coUecticoi  of  their  claims.     Wright 

A  precedent  debt,  according  to  the  line  of  decision  in     Bvtot. 
this  state,  constltntes  a  valuable  oonsidesation  for  a  mart- 
gage.     Work  v.  Brayton^  5  Ind«  R.  396. 

Hie  result  at  which  we  have  azrived,  as  to  the  validity 
of  the  plaintiff's  claim  under  the  trust  mortgage,  renders 
it  unnecessary  that  we  should  inquire  into  the  validity  of 
the  lease  to  Wright  and  others. 

JFVr  Curiam. — The  judgment  is  affirmed  with  costs. 

O.  P.  Morton,  W.  A  Sickle^  J.  F.  Ebbey^  R.  M  Corwine^ 
D.  D.  PraUj  and  W.  Z.  Stuart,  for  the  appellants. 

X  &  Newman,  J.  P.  SiddaU,  C.  B.  Smith,  M  L.  Bmdy^ 
and  D.  P.  Lowe,  for  the  appellee. 

(1)  Ante,  117. 


■  •  »•  . 


The  Same  Case.* 

ON  PETITION  for  a  Rehearing. 

Pekkins,  J. — An  earnest  petition  for  a  rehearing  has 
been  filed  in  this  case.  We  have,  in  considering  it,  care- 
fully reexamined  the  record  of  the  cause  to  see  if  we  could 
discover  a  doubt  of  the  correctness  of  the  decision  already 
rendered,  upon  which  we  might,  consistently  with  the  rules 
of  practice,  grant  the  petition. 

The  suit  is  by  the  trustee  upon  a  trust  mortgage.  It  is 
against  the  party  appearing  to  have  executed  the  mort- 
gage, and  two  others,  viz.,  John  W.  Wright  and  Jared  B* 
Curtis,  The  party  to  the  mortgage  made  default,  thus  ad- 
mitting its  execution.  Wright  and  Ourtis  answered.  The 
first  paragraph  of  their  answer  was  the  general  denial^-a 
denial  of  each  and  every  allegation  in  the  complaint. 


*The  opinion  on  the  petition  for  a  rehearing  of  this  cause  was  deliyercd  on 
Uie  IStli  of  March  i  Imt  for  oonTenieDce,  it  k  inserted  liere. 
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Nov.  Term,       Two  other  paragraphs  denied  the  execution  of  the  mort- 

^^^*      gage,  and  its  acknowledgment,  specially.     One  of  these 

Wright     paragraphs  was  verified  by  the  oath  of  OurHs. 

BusTDt.  To  these  special  paragraphs  a  demnrrer  was  sustained. 

There  was  no  error  in  this,  because  these  paragraphs 

amounted  to  Ho  more  than  the  general  deniaL     Hiey 

might  have  been  stricken  out  on  motion.     This  will  not 

be  denied  as  to  the  paragraph  not  verified  by  oath*     That 

paragraph  imposed  no  burden  of  proof  upon  the  plaintiff 

beyond  that  imposed  by  the  general  deniaL     A  moment's 

examination  will  show  that  the  paragraph  verified  amcnot- 

ed  to  no  more  than  the  one  not  verified. 

Our  code  provides  that,  <<  where  a  writing,  purporting  to 
have  been  executed  by  one  of  the  parties,  is  the  founda- 
tion of,  or  referred  to  in  any  pleading,  it  may  be  read  in 
evidence  on  the  trial  of  the  cause  against  such  party,  with- 
out proving  its  execution,  unless  its  execution  be  denied  by 
affidavit  before  the  commencement  of  the  trial,  or  unless 
denied  by  a  pleading  under  oath.  The  latter  party  shall, 
in  all  cases,  have  inspection  of  the  instrument  of  writing 
before  pleading." 

Here,  Wrig'ht  and  Curtis  were  not  parties  to  the  mort- 
gage, and  it  could  not  have  been  read  in  evidence  against 
them  under  the  general  denial  without  proof  of  its  execa- 
tion.  This  point  was  settled  by  the  unanimous  dedsioo 
of  the  Supreme  Court  in  Biser  v.  Snoddyy  7  Ind.  R.  442; 
hence,  in  the  original  opinion,  it  was  not  deemed  neces- 
sary to  restate  it.  These  defendants,  under  that  issue,  had 
a  right  to  prove  its  invalidity.  Eamkofrt  v.  Robertson,  10 
Ind.  R.  8.— Noble  v.  Epperly^  6  id.  46a 

What  has  been  said  in  relation  to  the  denial  by  OuriU 
oi  the  execution  of  the  mortgage,  applies  with  still  greata 
force  to  his  denial  of  the  acknowledgment.  The  suit  is 
not  against  the  party  who  executed  that* 

The  whole  question,  then,  upon  the  validity  of  the  mort- 
gage, came  up  on  the  trial  under  the  general  deniaL  The 
record  recites — ^^  And  thereupon,  the  issues  being  joined  in 
this  cause,  it  is,  by  agreement  of  parties,  submitted  to  the 
Court  for  trial,  without  the  intervention  of  a  jury,  upon 
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the  defiiult  heretofore  taken  as  to  the  railroad  company,  Not.  Tenn, 
and  the  proof  submitted."     It  was  necessary  that  that       ^^°* 
proof,  on  the  part  of  the  plaintiff,  should,  as  to  Wright     Wbioht 
and  Ourtisy  show,  prima  faciei  the  execution  of  the  mort-      BmrDT. 
gage.     The  acknowledgment  appended  to  the  mortgage 
did  that;  and  the  acknowledgment,  prima  faciei  proved 
itself:    1  R.  S.  p.  235.-2  id.  p.  91,  §  281.    The  affidavit  of 
Curtis  as  to  it,  amounted  to  nothing;  2  R.  S.  p.  41,  §  75; 
certainly  not  more  than  the  admission,  at  the  same  time, 
by  the  mortgagor,  that  it  was  acknowledged.     It  devolved 
upon  the  defendants,  Wright  and  Ourtis^  to  disprove  the 
acknowledgment.    The  evidence  for  that  purpose  was  such 
as  we  have  stated  it  in  the  original  opinion.    But  the  cer- 
tificate of  the  secretary  of  state  of  Ohio  was  offered  in 
evidence  under  the  following  agreement : 

^  We  agree  that  the  within  certificates  may  be  used  as 
evidence  in  this  case  v^rithout  any  other  proof;  and  it  is 
further  agreed  that  the  copy  of  the  agreement  between 
Bvmdy  and  the  company  in  regard  to  the  possession  of  the 
I»operty,  made  part  of  the  complaint,  may  be  used  in  evi- 
dence the  same  as  the  original.  [Signed]  Bwndy^  Smithy 
Newman  and  Siddallj  Stuart,  Corwiney  Bickle  and  Mor^ 
ton:' 

And  it  is  contended  that  this  agreement  went  to  the 
legal  effect  of  the  certificate  when  in  evidence,  and  not  to 
mere  preliminary  questions  arising  in  the  minds  of  counsel, 
touching  its  admissibility,  as  to  sufficiency  of  authentica* 
tion,  or  whether  the  signer  of  the  certificate  was  the  secre- 
tary, &;c.;  but  we  think  it  clearly  went  alone  to  the  latter, 
as  did  the  stipulation  to  admit  the  copy  of  the  agreement 
named  instead  of  the  originaL  What  it  proved  when  ad- 
mitted was  a  question  to  be  determined  by  the  Court.  It 
was  but  a  link  in  the  chain.  It  required  another  link,  viz., 
an  Ohio  statute^authorizing  it  On  this  point,  we  have 
seen  nothing  to  induce  us  to  change  the  opinion  heretofore 
expressed.  As  to  the  appointments  of  notaries,  in  the  lan- 
guage of  Judge  Dewby,  in  Harris  v.  DoCj  4  Blackf.  376, 
touching  papers  in  that  cause,  '^we  do  not  know  that  they 
were  registered,  or  required  by  law  to  be  registered  in^ny 
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17oT.  Tom,   public  office."    It  is  only  copies  of  papen  antfaorized  to  be 

^^Q'      Urns  registered,  that  pablie  officers  can  make  evidence  by 

Wkiokt     their  oertificatee;     Here,  the  certificate  in  question  is  not 

Bumr,     ^yen  to  a  copy,  but  to  the  negatien  of  a  fact,  which,  if  it 

existed,  so  fiur  as  the  record  shows,  would  not  necessanly 

£all  within  his  knowledge. 

The  CJourt  found  for  the  plaintiff  on  the  general  issue, 
which  covered,  as  to  these  questions,  the  whole  merits,  and 
rendered  final  judgment  for  the  plainti£  If  that  jodg^ 
ment  is  not  wrong,  this  Court  cannot  reverse  it.  It  h 
manifestly  right.  And  if  the  evidence  is  not  all  in  the 
record,  the  presumption  must  be  that  it  sustained  the  final 
judgment  as  rendered  by  the  CSoort  This  remark  di»> 
poses  of  the  question  <tf  the  claim  of  Wiggins  4*  Cb.  tea 
portion  of  the  cars. 

The  mortgage  involved  was  duly  recorded  in  the  conn- 
ties  of  Wayne  and  Henry^  It  is  inferable  from  the  record 
that  the  principal  office  of  the  company  in  this  state  was 
in  Newcttstie^  Henry  county.  It  appears  that  the  portion 
of  the  road  operated — l^at  on  which  the  rolling  stock  mort* 
gaged  was  used — lay  mostly  in  the  two  counties  above* 
named,  as  by  the  lease  to  Wright  4*  CSo^t  execoted  snbse* 
quently  to  the  mortgage,  it  is  provided  that  the  road  shaM 
be  extended  from  Anderson^  a  point  near  the  line  of  Htmy 
county,  narth*westeily,  in  the  direction  of  I/^amsporL  It 
appears  that  the  president  and  principal  directors  of  tlw 
company  in  £idiana  meiged  at  the  consolidation  with  the 
Ohio  company  in  tiie  new  organization,  resided  at  Neufcas- 
tie,  that  the  shops  of  ibe  road  were  there,  and  the  press  tot 
affixing  the  seal  of  the  company,  &c. 

Counsel  reply,  in  part,  to  this,  by  asking,  very  disiage- 
nuously,  how  can  it  be  inferred  that  the  principal  office  of 
the  company  was  at  Newcastle^  when  it  positively  appears 
that  that  office  was  in  Cincinnati^  Ohio  ?  The  Court  said 
nothing  about  the  principal  office  of  tiie  company.  The 
Court  asserted  that  it  was  infemble  that  the  principal  office 
of  the  company  in  this  state  was  at  Newcastie.  The  com* 
pany  may  have  several  offices-* one,  in  Ohio,  may  be  the 
principal  office  of  the  company  for  the  whole  road,  and 
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one  of  those  ia  this  state  may  be  the  pancipal  office  £or  l^v-  Tmn, 
bofliness  within  this  stttte*     But  the  mortgage  was  je»      1858. 
coided  in  the  two  counties  ia  which  the  road  appears  to     Wbight 
have  been  then  operated#   The  mortgage  havisg  been  duly      Stot. 
reoorded^  was  notice  to  all  persons^  and  no  estoppd  arises. 

Equally  disingenuous  with  the  aboye^aoticed  remark^  is 
the  following: 

^  It  is  suggested  by  the  Courts  as  a  civcumstance  weak* 
ening  the  force  of  our  testimony,  that  Oineinnaii  contains 
a  ^population  of  two  hnndred  and  fifty  thousand  inhabit- 
ants. How  the  Court  can  take  judicial  notice  of  that  fact, 
in  view  of  the  technical  rule  which  it  applies  at  the  same 
time  in  regard  to  the  Ohio  statute,  and  the  source  of  no- 
tarial commissions,  we  cannot  very  clearly  see ;  and  espe« 
ciaUy  in  view  of  the  case  of  Shaw  v.  Woody  8  Ind«  R.  518, 
in  which  this  Court  held  that  they  did  not  know  what  Cin' 
cinnaii  was." 

It  will  be  seen  by  quoting  what  was  said  in  the  case 
cited,  that  the  Court  held  no  such  thing.  This  is  the  Ian-* 
guage  and  holding  of  the  Court: 

^  The  only  evidence  that  the  note  was  made  in  Ohio^  is 
the  fact  that  it  is  dated  at  dncinnoH*  That  is  not  suffi- 
cient. We  do  not  know  what  Cincinnati  that  is.  Hutch' 
ins  V.  Banna  and  another,  at  this  term." 

In  the  case  of  Hutching  v.  HamuLy  the  Court  held.  Judge 
Stvabt  delivering  the  opinion,  that  where  a  note  sued  on, 
was  dated  at  New  Tork,  the  state  not  being  named,  the 
Coort  could  not  judicially  know  that  the  city  of  New 
Yarky  in  the  state  of  New  Yorky  waa  the  place  of  date; 
He  says,  ^Hhere  is  a  New  York  and  a  PhiiadeJphia  in  this 
state."  Show  and  Wood  followed  this  case^  But  if  the 
record  had  shown,  in  Hutchine  and  Hainnay  which  New 
York  was  designated,  as  in  this  case  it  does  which  CSn-^ 
eitmatiy  the  Court  might  have  presumed  to  apply,  if  neoes* 
sary,  some  geographical  knowledge  in  the  decision  of  the 
cause.  Courts  do  not  take  judidal  notice  of  the  laws, 
but  they  may  of  the  genend  geography  and  history  of 
other  states.    Ind.  Dig.  pp.  343,  595. 

The  form  of  the  judgment  is  objected  ta    It  was  not 
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Not.  Tenii,  excepted  to  below,  nor  objected  to  in  the  argument  of  the 
^^"*      cause  here.     We  see  no  objection  to  it.     The  money  that 
B1LUKO8LBT  may  be  derived  from  the  sale  of  the  property  is  to  be  paid 
Dbmpbwou.  into  Court,  to  be  subsequently  applied  under  its  direction. 
The  sale  may  be  of  separate  parcels  under  tiie  judgment, 
and  may  cease  when  a  sufficiency  is  sold  to  discharge 
the  trusts.     This  direction  may  be  yet  obtained  from  the 
Court  below,  on  motion,  if  desired. 
Per  Curiam* — The  petition  is  overruled. 
Counsel  were  the  same  as  in  the  first  hearing  of  the  ajh 
^    peaL 


■•  •■••  •' 


BiLLINGSLEY    V.   DeMPEWOLF. 

A,  lent  hlB  liorM  to  B.,  under  a  parol  promise  by  C  diat  he  wonld  make  good 
any  agreement  B.  might  make  with  A.  with  regard  to  the  hone.  B.  bibd 
to  ratoni  the  hone,  and  A.  snad  C.  for  hi«  valne.  EM^  that  C't  liahifiir 
was  only  collateral. 

Held,  also,  that  it  was  for  the  Court,  sitting  in  this  case  as  a  jury,  to  deter- 
mine to  whom  A.  gave  credit;  and  that  this  Coort  will  not  distnib  such  a 
finding,  unless  it  Is  flagrantly  wrong. 

Monday,  APPEAL  from  the  Dearborn  Court  of  Common  Pleas. 

Hanna,  J. — BUlingiley  alleged 'in  his  complaint  tiiat  he 
lent  to  Joseph  Alien  and  another  a  horse  of  the  value,  ftc, 
to  be  returned  in  two  weeks,  &c.;  that  before  the  said  loan, 
defendant,  by  a  parol  promise,  agreed  to  be  security  for 
said  horse ;  that  if  said  AUen^  &c.,  did  not  return  the  hofse 
at  the  time,  &c,  he  would  pay  for  the  same ;  that  upon 
said  agreement,  &c.,  of  defendant,  plaintiff  loaned  said 
horse  to,  &c.,  and  that  they  have  not  returned  said  hofse, 
by  which,  &c.  , 

There  was  no  demurrer  to  the  complaint.  Answor,  set* 
ting  up  the  general  and  special  denials. 

Trial  by  the  Court,  and  finding  for  the  defendant  Mo* 
tion  for  a  new  trial,  on  the  ground  that  die  finding  is  con- 
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traiy  to  the  law  and  the  evidence.    Motion  overruled,  and  Not-  Term, 
judgment  for  the  defendant.  -^°^°' 

The  evidence  is  in  the  record,  and  is  brief.  Billuigsuet 

Mc  Can  testified  that  about  the  first  of  August^  1852,  he  DximswoLv. 
saw  the  plaintiff,  Allen,  and  another  man,  two  miles  from 
LawrencebuYgh,  coming  in.  The  plaintiff  *and  Alien  were 
in  a  buggy.  The  other  man  was  leading  the  horse  in  con* 
troversy.  They  all  stopped  at  defendant's.  While  there, 
AUen  said  to  the  defendant,  in  the  presence  and  hearing  of 
the  plaintiff,  that  he  was  about  to  get  the  plaintiflPs  horse 
to  mn  a  race  in  Cincinnati,  and  that  the  plaintiff  wanted 
security  for  the  return  of  the  horse.  The  defendant  re* 
marked  (plaintiff  standing  by),  "Any  agreement  you  and 
BiUingsley  make  about  the  horse,  I  will  make  good."  The 
horse  was,  thereupon,  delivered  up  to  the  Cincinnati  men. 
The  witness  understood  from  all  the  parties  that  they  had 
come  in,  three  miles,  from  the  plaintifTs  to  the  defendant's, 
on  purpose  to  get  security  for  the  horse,  the  plaintiff  having 
refused  to  let  the  horse  go  until  the  defendant  made  the 
remark  referred  to.  The  horse  was  to  be  returned  in  about 
three  weeks.  Allen  and  the  other  man  took  him  away 
with  them.     He  was  worth  150  dollars. 

OroveSy  a  witness,  heard  Major,  as  attorney  for  the  plain* 
tiff,  demand  pay  for  the  horse  of  the  defendant.  The  de* 
fendant  said  Allen  and  another  man  got  the  horse  and 
took  him  away,  and  were  to  return  him  in  two  or  three 
weeks;  that  he  knew  AMen,  and  if  he  had  to  pay  for  the 
horse,  it  would  be  a  dear  horse  to  him.  The  witness  saw 
the  horse  in  Allet/s  possession  on  the  day  before  the  last 
presidential  election  (1852),  at  Cinciwnatu  The  plaintiff 
then  requested  him  to  return  him,  which  he  promised  to 
do  the  next  day.     He  was  worth  150  dollars. 

Was  the  finding  for  the  defendant,  upon  this  evidence, 
correct?  * 

By  the  ^plaintiff,  it  is  contended  that  the  foregoing  facts 
made  the  defendant  primarily  liable  for  the  return  of  the 
horse,  or  to  pay  his  value.  The  defendant  insists  that  he 
is  not  so  liable. 

This  is  a  case  in  which  there  is  no  conflicting  testimony. 


41(5  CASES  IN  THE  SUPREME  COURT 


Nor.  Term,    The  question  is,  what  are  the  rights  and  liaMlities  of  tlip 
^^'^^^       parties  upon  an  undisputed  state  of  facts;  and  do  these 

BiLuxoflLBT  facts  make  the  defendant  originally,  or  cmly  coUateially. 

I>BMPKwoi.y.  liable  ? 

In  Leonard  y.  Vredenburgh^  8  Johns.  39,  it  is  said  that, 
'^if  the  whole  credit  is  not  given  to  the  person  -who  comes 
in  to  answer  for  another,  his  undertaking  is  collateral'^ 
It  is  said  in  Matson  t.  Wharhamy  2  T*  R.  80,  that  if  •ne 
only  [promise  in  aid  of  the  person  who  obtains  the  prop- 
erty, so  that  there  is  a  remedy  against  both,  accxxding  to 
their  distinct  engagements,  then  the  undertaking  is  col- 
lateral  In  the  preceding  case,  that  of  Jones  y»  Cooper  is 
referred  to,  in  which  a  person  absenting  himself  from  home 
requested  a  baker  to  fnrnish  his  mother-in-law  with  bread 
during  his  absence,  and  he  would  see  him  paid.  This  was 
held  to  be  a  collateral  undertaking.  In  Brush  ▼•  Carpenkr, 
6  Ind.  R.  78,  it  was  held  that  the  verbal  promise  of  A.  to 

B.  to  indemnify  and  hold  him  harmless  as  replevin^bail  £ar 

C,  was  void.    In  Maithews  v.  Milionj  4  Yerg.  576,  A,  and 

J3.,  being  in  the  store  of together.  A,  told  the  plaintiff 

he  would  pay  for  any  article  B.  might  take  up.  The  arti* 
cles  purchased  were  chaiged  to  A.  and  B.  Heldy  that  the 
promise  of  A.  was  collateral.  In  Nelson  v.  Ha/rd^^  it  is 
said  that  the  inquiry  as  to  whom  the  credit  was  given, 
is  a  question  of  fact  for  the  jury  alone.  7  Ind.  R.  3^ 
Whether  a  contract  is  original  or  collateral,  naay  be  a 
question  of  construction,  and  then  it  is  for  the  Court;  bat 
it  is  often  regarded  as  a  question  of  fact,  and  then  it  is  ftr 
the  jury.  1  Pars,  on  Cont.  500.  See  Sb^dair  v.  Bichard" 
Sony  12  Verm.  R.  33;  FUmdersr.  Orotim,  1  Duer,  20& 

We  think,  in  the  case  at  bar,  it  was  a  question  for  the 
Court,  sitting  as  a  jury,  to  determine  whether  the  credit 
was  given  to  the  persons  who  really  obtained  the  hoise,  or 
*  to  the  defendant,  and  we  cannot  disturb  such  finding,  nn^ 
less  it  is  flagrantly  wrong.  Upon  looking  to  the  eyidence, 
we  cannot  say  that  it  is  such  as  brings  the  case  within  the 
class  in  which  we  will  say  that  a  finding  should  be  re* 
versed.    And  we  think,  also,  that  the  proper  constractxMi 


OP  THE  STATE  OF  INDIANA. 


417 


of  the  tenns  of  the  promise  is,  that  it  was  bat  a  collateral  Nor.  Tenn, 
ondertaking.  ISSa 

Per  Owriam. — The  judgment  is  affinned  with  costs.  Cabjtst 

2>.  £L  MajoTy  for  the  appellant  (1).  Bbbd. 


(1)  Mr.  M^for  dted  8I017  on  Cont.  {  861;  Cham  t.  Day,  17  Johas.  114; 
1  Pet  500;  8  Johxu.  29;  5  Wend.  33;  9  Cow.  639;  4  uf.  432;  9  Pick.  306. 


I  ■  >»  ■ 


• 

Carney  and  Others  v.  Reed. 


11    417 
146    174 


Trenpass  against  seyeral  persons.  There  was  some  eyidence  tending  to  show 
that  the  defendants  were  not  jointly  concerned  in  the  commission  of  the  tre0- 
panea;  diat  the  trespasses  consisted  of  a  series  of  acts,  extending  throngfa 
•everal  weeks ;  that  one  of  the  defendants  was  engaged  in  the  commission  oC 
the  acts  only  for  a  short  time.  The  defendants  asked  the  following  instroo- 
tion,  which  was  refused,  to-wit:  "Yon  can  assess  different  degrees  of  dam- 
a}*e9  against  thora  of  the  defendants  whom  yon  find  gnilty;  yon  are  not 
bomid  to  assess  the  same  tom  agatast  each,  or  one  snm  sgainst  all  guilty, 
bat  may  discriminate."    Held,  that  there  was  no  error. 

There  was  evidence  tending  to  show  that  the  plaindif  hod  only  a  parol  contract 
for  the  sale  of  part  of  the  land.  The  defendants  asked  the  Conrt  to  instruct 
the  jwy  that  such  parol  contract  would  not  pass  the  title  to  the  plaintUF,  and 
would  not  entitle  him  to  reooyer  damages  for  pennanent  ii\}ary  to  the  land 
prior  to  the  time  he  receired  a  deed  for  it.  The  Court  refused;  hut,  on  mo- 
tion of  the  plaintifT,  the  jury  were  instructed  that  if  he  was  in  peaceable  pos- 
session he  might  recover;  that  if  his  purchase  was  before  the  trespasses,  and 
tfaa  ezacotion  of  his  deed  aftemaids,  the  title  would  relate  back  to  the  ttana 
of  the  purchase;  that  a  verbal  contract  for  land,  under  which  tha  purchaser 
takes  possession,  and  afterwards  obtains  a  deed,  makes  his  title  good  from 
the  time  of  the  contract  and  possession.    Held,  that  there  was  no  error. 

APPEAL  from  the  diss  Circuit  Court  Mk 

Hanna,  J4 — This  was  a  complaint  for  damages  by  Iteedj 
for  certain  trespasses  on  lands,  alleged  to  have  been  com- 
mitted by  the  appellants  and  others. 

There  were  five  paragraphs  to  the  answer*-^ 

1.  Denial  that  Reed  was  the  owner  of  the  land  at  the 
time  of  the  supposed  trespasses. 

2.  Denial  of  possession  by  Reed  at  that  time. 

3.  Denial  of  the  trespasses  and  injuries. 
Vol.  XL— 27 


so. 


418  CASES  IN  THE  SUPREME  COURT 

KoT.  Teim,       4  and  5.   Setting  np  that  the  land  was  entered  upon, 
^^°*      and  the  supposed  trespasses  committed,  by  virtue  of  and 
Cassxt     under  a  certain  raihroad  charter,  &c. 
Bbbd.  As  these  two  paragraphs  were  demurred  to,  the  demur- 

rer sustained,  and  no  exception  taken,  we  cannot  consider 
the  questions  attempted  to  be  raised  upon  them. 

The  case  was  tried  before  a  jury,  and  a  verdict  of  guilty 
was  returned  as  to  the  three  Camep'Sj  and  not  guilty 
as  to  Movers.  Damages  assessed  at  250  dollars.  New 
trial  overruled;  and  judgment  on  the  verdict. 

The  questions  to  be  considered  arise  upon  instructions 
given  and  refused. 

It  is  shown  by  a  bill  of  exceptions,  that  there  was  some  evi- 
dence tending  to  show  to  the  jury  that  the  defendants  were 
not  jointly  concerned  in  the  commission  of  the  trespasses; 
that  they  consisted  of  a  series  of  acts,  extending  over  seve- 
ral weeks  of  time— of  grubbing,  cutting  timber,  and  dig- 
ging up  the  earth  to  form  a  road-bed  for  the  Newcastle 
and  Richmond  Railroad;  that  all  of  the  Carney's  were  not 
engaged  jointly  in  the  commission  of  said  acts  during  the 
entire  time,  one  of  them,  John  Cametfj  having  been  so  en- 
gaged only  a  short  period  of  the  time. 

Upon  this,  the  defendants  asked  the  following  instnio- 
tion,  which  was  refused,  to-wit: 

*'  You  can  assess  different  degrees  of  damages  against 
those  of  the  defendants  whom  you  find  guUty :  you  are  not 
bound  to  assess  the  same  sum  against  each,  or  one  sum 
against  all  guilty,  but  may  discriminate." 

There  was  no  instruction  given  upon  the  question  in- 
icolved  in  this. 

There  was  no  error  in  refusing  to  give  the  instraction  as 
QBKeu. 

The  bill  of  exceptions  states  that  there  was  "proof  tend- 
ing to  show  that  the  plaintiff,  at  the  commencement  of  the 
trespasses,  had  not  the  title  to  the  west  half  of  the  land, 
but  had  simply  a  parol  contract  for  the  same." 

At  the  proper  time,  the  defendants  asked  the  Court  to 
instruct  the  jury  that — 

<<The  parol  contract  for  the  sale  of  this  west  80  acre 
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tract  of  land  by  widow  Reed  to  the  plaintiff,  was  not  suffix  Nov*  Term, 
dent  to  pass  the  title  to  the  land  to  the  plaintiff,  and  would  *     18^* 
not  entitle  him  to  recover  damages  for  permanent  injury  to     Cohwbll 
the  land  prior  to  the  time  he,  the  plaintiff,  received  a  deed    O'Buxk. 
for  the  land." 

This  was  refused;  but  the  jury  were  instructed,  upon 
motion  of  the  plaintiff,  that  if  he  was  in  peaceable  posses- 
sion, he  was  entitled  to  recover;  that  if  his  purchase  was 
before  the  trespasses,  and  the  execution  of  his  deed  after- 
wards, the  title  would  relate  back  to  the  time  of  the  pur- 
chase; that  a  verbal  contract  for  land,  under  which  the 
purchaser  takes  possession,  and  obtains  a  deed  afterwards, 
makes  his  title  good  from  the  time  of  the  contract  and  pos* 
session.  * 

The  first  question  presented  upon  these  instructions  is, 
whether,  in  this  form  of  action,  a  recovery  can  be  had,  by 
one  in  possession,  upon  an  equitable  title,  or  whether  the 
legal  title  is  necessary. 

We  see  no  error  in  the  ruling  of  the  Court,  taking  all 
the  instructions  together — ^those  given  and  refused.  Case 
v.  Weberj  2  Ind.  R.  108. 

JPer  Owriam. — The  judgment  is  aflSrmed,  with  3  per  cent, 
damages  and  costs. 

i>.  D.  PraU  and  &  C.  Taber^  for  the  appellants.  ^ 

JS.  P.  Biddle  and  B.  W.  Peters^  for  the  appellee. 


•••  • 


CoNWELL  V.  O'Brien. 

APPEAL.from  the  Marion  Court  of  Common  Pleas.  ^BmOm, 
Per  OuriatiL — The  question  presented  by  this  case,  is 
settled  by  Adamson  v.  The  Auditor^  &c.,  9  Ind.  R.  174 
According  to  the  agreed  statement  of  facts,  the  tax  W8s 
levied  by  the  vote  of  the  township.  This  could  not  be 
done.    Had  it  been  levied  by  the  trustees  after  the  vote,,  it 
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Not.  Tern,   would  have  been  good.     That  it  was  bo  levied^  we  eaxmot 
1858.     -infer  from  the  statement  in  the  record* 


Dboxbkbom      The  judgment  is  affirmed  with  costs* 

Bbbd.  SL  p.  Biddle  and  B.  W.  Petersy  for  the  appellant. 

N.  O.  Ross  and  JL  P.  Effinger^  for  the  appellee. 


■  tm^m  ■■ 


11    4SU\ 
145    674 


Dronberger  and  Others  v.  Reed.* 

The  act  "proyiding  for  the  election,"  ftc.,  "of  snpemion  of  highways,  lad 
prcserihing  certain  of  their  dutieg,"  &c,  1  B.  S.  p.  468,  is  not  obfectiauUi 
as  violating  the  right  of  trial  by  jury  in  dTil  cases.  The  constitatiowil  jt^ 
yision  saving  that  right  does  not  extend  to  cases  of  assessment  of  damiges 
for  laying  out  and  repairing  highways. 

Nor  does  the  act  violate  the  article  of  the  oonstitntion  relative  to  taking  privite 
property  for  poblic  use. 

The  taking  of  property  anthorized  by  \  16  of  the  act,  is  to  be  regaided  u 
the  act  of  the  state,  and,  hence,  prepayment  need  not  be  made. 

Queare,  whether  snrplnsage  in  the  title  of  an  act  may  be  rejected  in  the  same 
manner  as  matter  impioperiy  introdoced  in  the  body  of  the  act. 

Section  16,  iupra,  is  properly  embraced  in  the  act. 

The  act  affords  to  proprietors  reasonable  means  of  obtaining  compeBsatioBftr 
b^jnry  sustained. 

j^JJ^'^    ^      APPEAL  from  the  Barthohmew  Qrcuit  Court. 

1859.      '  Perkins,  J. — Suit  to  recover  damages  for  a  trespass 

upon  real  estate,  brought  by  B^ed  against  Dronberger  and 
others. 

Dronberger  answered  that  he  was  supervisor  of  road 
district,  &c.;  that  the  highway  was  out  of  repair;  that  he 
entered  upon  the  adjoining  land  to  obtain  materials  fot  its 
repair,  &c.,  doing  no  unnecessary  damage ;  and  that  this 
act  constitutes  the  trespass  complained  of. 

The  other  defendants  answered  that  Dronberger  was 
supervisor,  &e.;  and  that  they  were  working  the  highway 
under  him,  and  entered  upon  the  adjoining  land,  by  his 
command,  &c,  for  the  purpose,  &c*,  which,  &c. 


*  A  petidon  for  a  rehearing  of  this  ease  was  filed  on  the  Id  of  Mntmy, 
and  overruled  in  the  16th  of  the  same  month. 
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Demnrreis  to  the  answers  siistaiiied,  damages  assessed,  N<^-  Tmn, 
and  judgment  for  the  plaintif£  lo5S. 

The  demurrers  were  sustained  on  the  ground  that  the  Dbovbbbobb 
statute  under  which  the  defendants  acted,  in  entering  upon       Bud. 
the  land,  &c^  was  unconstitutional,  and  afforded  no  pro- 
tection. 

That  statute  was  entitled  '^  An  act  providing  for  the  elec- 
tion or  appointment  of  supervisors  of  hi^ways,  and  pre- 
scribing certain  of  their  duties,  and  those  of  county  and 
township  officers  in  relation  thereto."    1  R.  S.  p.  462. 

The  16th  section  of  that  act  reads  as  follows :  ^  The  su- 
pervisor, or  any  other  person  by  his  order,  may  enter  upon 
any  land  adjoining  or  near  to  any  highway  in  his  district, 
and  thereupon  construct  such  ditches,  drains,  and  dams,  and 
dig  and  remove  any  gravel,  earth,  sand,  or  stone,  or  cut  and 
remove  any  wood  or  trees,  that  may  be  necessary  for  the 
proper  construction,  repair,  or  preservation  of  such  high- 
'way,  and  any  person  aggrieved  may  petition  the  township 
trustees  for  an  assessment  of  damages  occasioned  thereby; 
and  in  such  case,  such  trustees  shall  appoint  thre^  disinter- 
ested persons  in  such  township  to  view  the  locality  where 
the  grievance  was  committed,  and  assess  such  damages 
within  twenty  days  after  such  appointment,  they  having 
first  taken  an  oath  to  faithfully  discharge  their  duties,  be- 
fore some  officer  authorized  to  administer  oaths;  and  such 
viewers  shall  make  report  thereof  within  ten  days  after 
snch  assessment,  to  such  trustees,  having  first  given  notice 
thereof  to  the  complainant,  and  such  trustees  shall  order 
the  damages  assessed  to  be  paid  out  of  the  township  treas- 
ury, unless  they  should  deem  them  unreasonable,  in  which 
case  they  may  reduce  the  amount." 

It  is  claimed  that  the  act  above  cited  violates  three  pro- 
visions of  the  constitution  of  this  state — 

1.  Section  30,  of  art  1,  which  declares  that,  '<  In  all  civil 
cases,  tiie  right  of  trial  by  jury  shall  remain  inviolate." 

2.  Section  21,  of  art  1,  which  declares  that,  ^  No  man's 
particular  services  shall  be  demanded  without  just  compen- 
sation.   No  man's  property  shall  be  taken,  by  law,  without 
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Not.  TenB,  jost  compensation;  nor,  except  in  ease  of  the  state,  with- 

^^^'  o"t  such  compensation  first  assessed  and  tendered." 
Dbohbbbgu  3.  Section  19,  of  art  4,  which  declares  that,  «  Eveory  act 
BssD.  shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith;  which  subject  shall  be  expressed  in  the 
title.  But  if  any  subject  shall  be  embraced  in  the  act, 
which  shall  not  be  expressed  in  the  title,  such  act  ahall  be 
void  only  as  to  so  much  thereof  as  shall  not  be  expreased  in 
the  title." 

The  act  is  not  objectionable  as  violating  the  right  of  tiiiil 
by  jury.  The  constitution  does  not  extend  to  cases  of  as^ 
sessing  damages  for  laying  out  or  repairing  highways. 
The  Lake  Ertey  SfC^  Railroad  Campa/ny  v.  Heaik^  9  Ind.  B. 
558. 

The  act  is  not  in  violation  of  the  article  of  the  ooastita* 
tion  relative  to  taking  private  property  for  public  use,  if 
the  taking  authorized  is  to  be  regarded  as  the  act  of  the 
state.  As  to  such  taking,  the  new  does  not  difier  from  the 
old  constitution;  and  under  that,  it  was  held  sufficient  that 
the  act  authorizing  it  made  provision  for  compensation. 
Ind.  Dig.  p.  271,  §  58. 

Can  tiie  taking  in  this  case  be  regarded  as  having  been 
by  the  state?  Strictly  speaking,  all  private  property  takea 
for  public  use,  is  taken  by  the  state.  No  other  power  can 
take  it  It  must  be  taken  by  the  sovereign  powex,  in  the 
exercise  of  the  right  of  eminent  domain.  The  pnhlie  ne- 
cessity and  convenience  have  always  indicated  highways 
as  one  of  the  objects  for  which  the  state  might  take  private 
property.  But  the  state  does  not  always — scarcely  ever,  in* 
deed — ^take  the  property  directiy  herself.  She  acts  through 
agents.  It  is,  nevertheless,  the  state  that  takes  by  her 
agents.  But  after  the  policy  was  adopted,  of  pennittiiig 
corporations,  such  as  canal,  railroad,  and  turnpike  eom« 
panies,  to  construct  certain  highways,  or  qiuui  highways, 
at  their  own  expense  and  for  their  own  profit,  instead  erf 
the  state,  and  to  take  private  property  for  that  purpose^  it 
sometimes  happened  that  certain  of  those  companies  be- 
came  unable  to  pay  for  the  property  so  taken;  and  to  ob» 
viate  this  difficulty,  to  remedy  this  evil,  the  clause  in  the 
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new  conBtitntion  waa  framed  in  the  language  we  have   Hot.  Term, 

quoted.    It  was  not  very  happily  chosen.     It  is  certainly      ^^°* 

not  very  perspicnons,  and  does  not  evince  a  very  clear  idea  I>bomb»ko»b 

of  the  subject  to  have  existed  in  the  mind  of  the  author  of      Bau>. 

the  section.    But  we  know,  historically,  that  it  was  aimed 

at  the  companies  and  the  evil  we  have  stated.    This  fact 

should  have  influence  in  its  construction.    And  while  we 

are  not  willing  now  to  enumerate  precisely  the  cases  in 

which  prepayment  must  be  made,  we  may  say  that  we  do 

not  think  that  the  taking  of  property  for  the  construction  and 

repair  of  highways,  which  are  to  be  public  and  free — ^the 

property  of  no  particular  person  or  corporation,  and  the 

source  of  no  private  pecuniary  profit — ^presents  such  a  case. 

See  1  Blacks.  Comm.  139;  2  Kent's  Comm.  339;    TTie 

CXty  of  Lafayette  v.  Coz^  5  Ind.  R.  38;  The  Oily  of  Aurora 

V.  West,  9  id.  74. 

As  we  have  seen,  every  act  must  have  but  one  subject, 
and  that  must  be  expressed  in  the  title.  The  principal 
subject  of  the  act  above  quoted  is  the  duty  of  road  super- 
visors. Whether  we  may  reject  surplusage  in  the  title  of 
an  act,  as  we  may  matter  improperly  introduced  in  the 
body  of  it,  we  do  not  decide.  We  incline,  hesitatingly, 
to  think  the  question  does  not  arise  in  this  case.  We  think 
the  section  we  have  quoted,  and  under  which  the  appel- 
lants acted,  may  be  regarded  as  properly  embraced  in  the 
act,  it  pertaining  to  matters  properly  connected  with  the 
subject  of  it 

There  are  other  sections  of  the  act  that  may,  though  we 
decide  nothing  as  to  them,  be  improperly  placed.  See  The 
Indtanoj  Sfc.  Co.  v.  PoUs,  7  Ind.  R.  681. 

A  further  objection  is  made,  that  the  act  in  question  does 
not,  as  it  should,  to  be  constitutional  ( The  New  Albany,  Sfc., 
Co.  V.  ConneUy,  7  Ind.  R.  32),  afford  a  reasonably  conve- 
nient opportunity  to  the  proprietor  to  obtain  compensation 
for  the  injury  sustained  in  taking  his  property. 

We  cannot  say  that  this  objection  is  valid.  The  com- 
pensation will  be  fairly  assessed,  and  paid  with  reasonable 
promptness,  if  the  officers  charged  with  the  business  do 
their  duty. 
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Not.  Term,       Per  CWtom.*^  The  judgment  is  reversed  mth  costs. 

^°^^*      Cause  remanded,  &c 
MoCuLLocH      M.  M.  Bay  and  T.  A  McFarland^  for  the  appellants. 

W.  Herod  and  &  Stansifer^  for  the  appdlee  (1). 


T. 

Thb  State. 


(1)  Couttel  for  tlie  appellee  dtod  2  Dall.  S18;  1  Ptem.  State  B.  309;  —  U. 
S.  Dig.  401,  {  100. 
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McCuLLOCH  V.  The  State. 

BjMctioiiB  8  and  79  of  Ae  diarter  of  the  Bonib  o/*  tft«  iSeate  4/ IndSov,  fte 
books  were  to  be  closed  when  the  reqaisite  amount  of  stock  was  sobsoibed; 
but  all  who  were  present  at  the  place  designated,  between  the  hours  pie- 
scribed,  were,  if  desirous  of  subflcribing,  entitled  to  do  so. 

And  if  sub-commissioners  appointed  vnder  that  act,  intentionallj  piiiienlf^ 
persons  from  sobscribing,  they  committed  a  frand  upon  sncli  pecaons,  aad 
the  persons  defrauded  might  hare  a  remedy;  but  if  the  required  amount  of 
stock  was  taken,  and  those  provisions  of  the  act  substantially  complied  wid, 
the  state  was  not  defrauded  by  tbe  irregularity,  and  an  information,  in  lie 
nature  of  a  writ  of  quo  warranto,  would  not,  for  that  canae,  lie;  became  the 
state,  in  pursuance  of  the  charter,  assumed,  through  her  agenta,  tiie  super- 
intendence of  the  subscriptions,  and  the  corporation,  not  then  being  in  ex- 
istence, could  hare  no  control  over  the  proceedings  of  the  agents,  and, 
hence,  could  not,  as  now  oiganized,  be  charged  by  die  state  widi  the  aab 
fiiet  of  such  agents. 

An  averment  in  such  an  information,  that  the  persons  elected  directors,  &c. 
had  before  and  at  the  time  of  their  election  and  their  pretended  oiganizadoa, 
&c.,  full  knowledge  of  all  tiie  frauds,  ftc,  alleged  in  the  complaint,  is  bad, 
it  not  being  averred  lliat  these  persons,  or  any  of  them,  were  stockholdo! 
^en  the  bank  became  a  corporation,  or  parties  in  interest  when  the  aait  vat 
conunenced. 

It  cannot  be  intended  that  the  present  stockholders  bad  notice  of  the  mMsaa 
in  wliich  the  subscriptions  were  originally  made;  bat  if  they  had  wmk  no- 
tice, it  would  be  no  reason  why  the  state  should  complain. 

The  journals  of  the  Greneral  Assembly  cannot  be  contradicted  or  in^eacM 
on  the  ground  of  mistake  or  fraud.  They  are  conclusive  evidence  of  the 
facts  which  appear  on  their  face.  The  house  keeping  the  journal  is  Ae 
only  tribunal  by  which  it  can  be  corrected. 

The  Courts  cannot,  even  on  the  complaint  of  tiie  state,  inqure  into  the  oio- 
tives  by  which  members  of  the  Greneral  Assembly  were  governed  in  the 
enactment  of  a  statute. 

Wright  v.  Defreet,  8  Ind.  B.  298,  adhered  to. 
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WImtb  die  legislatiTe  jonnialfl  are  stleiit  towstdng  e  step  in  the  prooecdings    Nor.  Term, 
which  the  oonatitiitioii  requires  to  be  taken,  it  will  be  presumed  by  the  Coorte        1858* 
that  the  oonstitntional  requirement  was  complied  with.  

Where  a  faiB  originating  in  the  senate  was  passed  by  the  hoose  of  representa-  OuuxxocH 
lives  with  amendments  and  retnmed  to  tfie  aenate,  held,  tkal  a  simj^e  con-  Xbs  Statx. 
cnrrenoe  in  the  amendments  was  snflicient 

Where  the  legislative  journals,  on  their  face,  show  that  a  bill  on  its  final  pas- 
sage did  not  receiye  the  votes  of  a  majority  of  all  the  members  elected,  the 
hill  is  a  mdlity;  for  there  is  a  defect  of  power. 

APPEAL  from  the  Marion  Ciicnit  Court  iWsdby, 

Davison,  Jd — The  complaint  in*  this  case,  being  an  infor-  lassT^  ' 
mation  in  the  nature  of  a  writ  of  quo  wamraniOy  alleges 
that  there  is  an  association  of  persons  transacting  business 
as  a  banking  corporation  in  this  state,  having  their  princi- 
pal office  at  iuHanapoUsy  called  by  themselves  ^  Uie  Bank 
of  the  State  of  Indiamai^  of  which  association  Bugh  M> 
Omlloch  is  the  acting  president,  and  James  M  Rai^  the  act- 
ing cashier,  who  are  members  of  the  association — ^which 
association,  and  said  McOuUoch  and  Ray^  are  made  de- 
fendants. It  is  farther  alleged,  that  the  association  claims 
to  be  a  lawful  corporation,  under  a  pretended  law  of  this 
state,  entitled  ^' An  act  to  establish  a  bank  with  branches  f 
and  ijiat  they  have  assumed  to  act  and  are  acting  as  such, 
exercising  the  powers  and  franchises  attempted  to  be  con- 
ferred by  the  provisions  of  said  pretended  act,  but  all  with- 
out authority  of  law ;  that  the  pretended  act  was  and  is 
null  and  void ;  that  the  passage  thereof  was  by  the  fraud 
and  bribery  of  several  of  the  members  who  voted  for  the 
same ;  that  it  was  passed  in  both  houses  without  a  consti- 
tutional majority  of  either  house,  and  by  other  unconstitu- 
tional and  iUegal  means ;  and  that  the  association  and  its 
branches  were  organized  and  put  in  operation  by  irregular, 
illegal,  and  fraudulent  practices.  After  these  general  aver- 
ments, the  complaint  proceeds  in  five  paragmphs,  and  con- 
cludes with  a  prayer  that  the  defendants  be  enjoined  from 
the  exercise  of  the  powers  and  franchises  named  in  the 
act,  &c.;  and  for  general  relief,  &c. 

The  defendants  demurred  to  the  whole  complaint,  and 
to  each  paragraph,  severally.  The  demurrers  to  the  whole 
complaint,  and  to  the  third  paragraph,  were  overruled    To 


426  CASES  IN  THE  SUPREME  COUET 

Noy.  Teim,  the  other  pajragraphs,  they  were  sustained.     Upon  final 

•^^°*  hearing,  there  was  judgment  for  the  defendants* 
MoCuLuxm  The  first  paragraph  charges  that  the  persons  named  in 
Thb  State,  the  act,  as  commissioners,  met  at  LuUamapoUs  within  the 
time  prescribed,  &c.;  divided  the  state  into  seventeen  bank 
districts ;  pretended  to  locate  each  district ;  and  appointed 
two  sub-commissioners  for  each,  to  receive  subscriptioDs  to 
the  capital  stock  in  the  several  branches ;  that  under  their 
management,  stock  to  the  required  amount  in  each  branch 
was  subscribed ;  and  that,  thereupon,  delegates  were  ap* 
pointed  by  the  several  branches,  who  met  at  hidiaiugMdiSj 
and  pretended  to  organize  ^^  2%e  Bank  of  the  SHaie  of  iid^ 
and^ — elected  a  president  and  cashier — ^formed  a  board  of 
directors,  consisting  of  a  delegate  from  and  of  each  branch 
— and  filed  in  the  office  of  the  secretary  of  state  a  paper 
purporting  to  be  a  statement  of  the  proceedings  in  the 
organization  of  the  bank  and  branches — ^by  virtne  of  all 
which,  they  claim  to  be  a  lawful  corporation,  and  are  act* 
ing  as  such;  but  it  is  averred  that  the  proceedings  of  the 
commissioners  and  sub-commissioners  were  and  aie  void, 
because — 

1.  The  sub-commissioners  so  acted  in  and  conducted 
the  opening  and  closing  of  the  books  for  subscripiicni,  as 
to  prevent  and  exclude  many  persons  fix»m  subscribing  to 
the  capital  stock  in  each  and  all  of  the  branches' who  de- 
sired to  do  so,  and  who  were  entitled  to  subscribe. 

2.  That  they  secretly  and  fraudulently  opened  and  closed 
the  subscription  books  so  as  to  enable  only  those  persons 
to  subsmbe  who  had  been  previously  named  and  fixed 
upon  by  the  persons  who  had  procured  the  passage  of  the 
pretended  act  of  the  legislature,  and  their  confederates. 

3.  That  the  sub-commissioners,  and  each  of  them,  fraud- 
ulently kept  away  from  the  places  appointed  for  subscrib- 
ing, and  kept  the  subscription  books  also  away,  and  out  of 
the  view  of  all  persons  desirous  to  subscribe,  except  the 
favored  persons,  till  five  or  ten  minutes  before  the  hour  of 
twelve  o'clock,  ilf.,  the  hour  for  closing  the  books,  and  al- 
lowed no  one  to  subscribe  till  all  the  stock  had  been  taken 
by  and  in  the  name  of  the  defendants  and  their  confede^^ 
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ates,  and  then  instantly  dosed  the  books,  whereby  large  ^^'  Tem, 
numbers  of  citizens  of  the  state,  at  each  of  the  branches,      ^"^' 
were  excluded,  viz.,  John  Hunt^  WUUam  T.  Dennis^  John  MoCuixocb 
BobbinSf  and  others.  Thb  Stats. 

4.  That,  for  the  purpose  of  giving  all  the  stock  to  the 
defendants  and  their  confederates,  the  snl^-commissioners, 
fraudulently  and  in  contravention  of  the  meaning  and  in- 
tent  of  the  act,  permitted  the  defendants  and  their  confed- 
erates to  take  all  the  stock  in  the  several  branches,  exclud- 
ing all  others,  they,  the  commisMoners  and  sub-commis- 
sioners, declaring  and  giving  out  in  speeches  beforehand 
that  none  but  them,  and  those  who  had  taken  an  interest 
in  tite  passage  of  the  act,  would  be  permitted  to  subscribe; 
tiiat  thus  the  defendants  and  their  confederates  monopo- 
lized all  the  stock  in  the  several  branches;  and  that  the 
persons  claiming  to  have  been  elected  directors  in  the  sev- 
eral branches,  and  in  the  pretended  bank,  had  full  know- 
ledge of  all  the  frauds,  &c.,  herein  charged,  at  and  before 
their  several  elections,  and  their  organization  as  branch 
boards  and  bank  boards. 

This  paragraph,  in  effect,  concedes  the  validity  of  the 
act  incorporating  the  bank,  and  directly  admits  that  the 
required  amount  of  stock  was  taken;  but  complains  that 
many  citizens  who  desired  to  subscribe  for  stock  were,  by 
the  fraudulent  conduct  of  others,  namely,  the  officers  ap- 
pointed to  open  the  books,  and  those  who  were  instru- 
mental in  procuring  the  passage  of  the  act,  prevented  from 
making  subscriptions.  The  act  itself  appoints  five  com- 
missioners, who  are  directed  to  meet  at  Indianapolis  within 
ninety  days  after  its  passage,  and  divide  the  state  into  not 
less  than  fifteen,  nor  more  than  twenty  bank  districts,  to 
locate  a  branch  in  each  district,  and  appoint  two  sub-com- 
missioners for  each  district,  to  receive  subscriptions  for 
stock,  &c.  The  sub-commissioners  are  required  to  open 
books  between  the  hours  of  nine  and  twelve  o'clock,  A.  M*^ 
on  the  days  and  at  the  place  specified,  &c.;  and  if  the  re- 
quisite amount  of  stock  shall  not  sooner  be  subscribed, 
said  books  may  be  kept  open  between  the  same  hours  each 
day,  for  the  space  of  thirty  days.     If  more  than  the  requi- 
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Kor.  Teim,  gtte  amount  shall  be  subscribed  while  the  bocdEs  ate  open 
^^^'  for  any  branch,  the  excess  shall  be  taken,  in  propoitioii, 
McCnxooH  £rom  subscribers  over  1,000  doUars,  until  all  are  ledooed  to 
The  Staxs.  that  amount,  and  then  from  all  equally,  &c.  Acta  of  1855, 
pp.  229,  245,  §§  3,  79.  These  sections  allow  the  books  to 
be  dosed  when  the  requisite  amount  of  stock  shall  be  sub- 
scribed; but  they  evidently  intend  that  all  who  are  present 
at  the  {dace  designated,  between  the  hours  prescribed,  if 
desirous  of  subscribing,  shall  be  allowed  to  do  so.  AkL 
here,  the  sub-commissioners,  having  intentionally  prevented 
the  persons  named,  and  others,  from  making  snbsciiptioiis, 
acted  not  only  without  the  intent  of  the  law,  bat  oommil- 
ted  direct  fmud  upon  all  who  were  thus  deprived  of  the 
right  of  subscribing.  They  did  not,  however,  commit  a 
fraud  upon  the  state.  So  far  as  she  was  concerned,  they 
were  guilty  of  a  mere  irregularity.  The  required  amoont 
of  stock  was  taken*  That  requirement  of  the  act  has  been 
substantially  complied  with.  And  such  being  the  case, 
the  persons  defrauded,  and  not  the  state,  have  the  right  to 
complain;  because  the  bank,  though  her  stock  was,  in  the 
first  instance,  irregularly  subscribed,  is  not,  for  that  reason, 
less  able  to  carry  out,  with  safety  to  the  citizens  of  the 
state,  the  objects  of  her  charter.  The  Commercial  Ba$JL 
4*c.  v.  The  State^  6  Sm.  and  Marsh.  599,  is,  in  our  c^inioii, 
much  in  point.  In  that  case,  which  was  a  proceeding  by 
quo  warranto  against  the  bank,  the  charter  provided  that 
no  person,  firm,  or  corporation,  should,  in  the  original  sub- 
scription for  stock,  on  any  one  day,  subscribe,  directly  or 
indirectly,  or  procure  any  other  person  to  subscribe  with 
the  understanding  that  it  should  be  transferred  after  the 
books  were  closed,  for  more  than  fifty  shares  of  stock. 
And,  as  a  ground  of  forfeiture,  it  was  alleged  that  mcne 
than  fifty  shares  had  been  subscribed  for,  in  violation  of 
that  provision  of  the  charter,  and  that  the  stock  had  been 
afterwards  transferred.  Heldj  that  these  subscriptions  be- 
ing under  the  superintendence  of  eight  commissioners 
named  in  the  charter,  and  tmder  their  supervision,  befoie 
the  bank  had  a  corporate  existence,  the  bank,  as  such, 
could  not  be  held  responsible. 
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In  thiB  caae^  the  state,  in  pursuance  of  the  act  before  us,  ^v*  Tenn, 
assumed,  through  her  own  agents,  the  supeiintendence  of      ■*-°^"' 
the  subscriptions.     Over  the  prooeedings  of  these  agents,  McCuixocb 
the  corporation  could  have  no  control ;  because  they  acted  Xhb  Statb. 
in  advance  of  its  existence.    Hence,  the  state  cannot,  with 
any  degree  of  propriety,  be  allowed  to  charge  the  corpora- 
tion, as  now  organized,  with  the  nuUa  ftdes  of  those  who 
controlled  the  original  subscriptions*     There  is,  it  is  true, 
an  averment  to  the  effect  that  the  persons  elected  direc- 
tors, &C.,  had,  before  and  at  the  time  of  their  election,  and 
their  pretended  organization  as  branch  boards  and  bank 
boards,  full  knowledge  oi  all  the  frauds,  Sac^  alleged  in  the 
complaint.     Still  it  is  not  averred  that  these  persons,  or 
any  of  them,  were  stockholders  in  the  bank  when  it  be- 
came a  corporation,  or  parties  in  interest  when  this  suit 
was  commenced.    For  aught  that  appears,  the  ownership 
of  the  stock  originally  subscribed  may  have  all  changed 
hands,  and  those  who  did  subscribe  under  the  supervision 
of  the  sub-commissioner,  may  not  now  hold  any  stock  in 
the  corpomtion.    It  cannot,  therefore,  be  intended  that  the 
present  stockholders  had  notice  of  the  manner  in  which 
the  subscriptions  were  originally  made.    But  suppose  they 
had  such  notice,  it  would  be  no  reason  why  the  state  should 
complain.     As  we  have  seen,  the  stock  was  taken  under 
the  superintendence  of  her  own  agents — the  requisite 
amount  was  subscribed — and,  in  addition,  the  corporation 
stands  just  as  it  would  have  stood  had  the  subscriptions 
been  regularly  made.     Through  the  fraudulent  conduct  of 
the  subKX)mmi8sioners,  the  persons  named,  and  others,  may 
have  been  deprived  of  their  right  of  subscribing  for  stock; 
but  these  persons  are  not  complaining.     When  they  do 
complain^  it  will  then  be  a  proper  inquiry  whether  the  law 
affords  them  a  remedy  for  the  injury  which  they  have  su8« 
tained.     We  deem  the  facts  set  forth  in  this  paragraph 
insufficient  to  constitute  a  cause  of  action  (1). 

The  second  and  fourth  paragraphs  present  the  same 
question,  and  will,  theref(»e,  be  considered  as  being  within 
the  same  rule  of  decision.  The  second  avers  that  the  act 
incorporating  the  bank  was  not  passed  by  a  majority  of 
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Hot.  T«hi,  all  .the  members  of  each  branch  of  the  legislature ;  that 
^^^^*  two  of  the  members  of  the  house  of  lepresentatiTes,  Tix, 
McCtiLLooH  Andrew  Humphreys  and  James  Woodj  whose  names  appear 
Tax  Statb.  in  the  journal  of  the  house  as  being  pteeent  and  voting  for 
the  bill  on  its  final  passage,  after  the  governor's  veto,  were 
not  present,  and  did  not  vote  on  such  final  passage — the 
names  of  these  members  being  fraudulently  recorded  in 
said  journal.  And  the  fourth  alleges,  that  on  the  passage 
of  the  bill  in  the  house,  before  it  was  vetoed,  James  Mc- 
Murray^  a  member  whose  name  appears  in  the  journal  re- 
corded in  favor  of  its  passage,  did  not,  in  fact,  vote  in  its 
favor,  but  voted  in  the  negative  and  against  it ;  that  bis 
name  was  and  is  recorded  in  the  journal  by  mistake,  frand, 
or  corruption,  as  in  favor  of  the  bill ;  and  that  the  bill  on 
its  passage  did  not  receive  a  majority  of  all  the  membeis 
elected  to  said  house,  there  being  only  fifty  votes  recorded 
in  its  favor  on  its  passage,  exclusive  of  the  name  of  Mc* 
Murray. 

The  facts  thus  alleged,  raise  the  question,  whether  the 
journals  of  the  houses  of  the  General  Assembly  can  be 
contradicted  or  impeached  on  the  ground  of  mistake  or 
fraud.  The  affirmative  of  this  inquiry  cannot,  in  our  opin- 
ion, be  maintained.  Article  4,  §  12  of  the  constitotioD 
requires  each  house  to  keep  a  journal  of  its  proceedings, 
and  publish  the  same.  This  journal  must  be  held  conclu- 
sive evidence  of  the  facts  which  appear  on  its  face;  be- 
cause it  must  be  presumed  that  the  members,  as  a  body, 
inspected  it  and  made  all  necessary  corrections,  before  they 
allowed  it  to  assume  the  character  of  a  journal  of  their 
proceedings.  As  well  might  evidence  be  received  to  con- 
tradict a  statute,  to  show  that  it  contained  certain  provi- 
sions inserted  through  mistake,  as  to  contradict  an  entry 
made  upon  the  journaL  The  house  keeping  the  journal 
is  the  only  tribunal  by  which  it  can  be  corrected,  and  until 
corrected  by  such  authority  it  must  be  considered  conchi- 
sive  as  to  the  facts  which  it  contains.  Tke  SUOe  v.  Mofit^ 
5  Ohio  B.  358.— TWfey  v.  Lc^an^  Oountyy  17  HL  R.  151. 

We  must,  therefore,  hold  that  the  members  alleged  to 
have  been  absent  when  the  bill  passed  over  the  governor's 
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Teto,  were  poresent  and  voted  as  averred  in  the  journal ;  Hot.  Tenn, 
and  that  McMurray  did  vote  in  favor  of  the  bill  on  its      ^^"* 
final  passage  in  the  house.  MoCulloch 

In  this  connection,  we  are  led  to  notice  a  question  raised  Tbb  Stats. 
upon  the  demurrer  to  the  whole  complaint.  It  is  averred 
that  the  bill  was  passed  by  the  fraud,  corruption,  and  brib« 
ery  of  several  members  of  the  legislature.  In  Wright  v. 
Defrees^  8  Ind.  R.  298,  it  was  held  that  this  Court  cannot 
inquire  by  what  motives  the  members  of  the  legislature 
were  governed  in  the  enactment  of  a  law.  That,  however, 
was  a  case  between  citizens ;  and  the  Court,  in  the  opin- 
ion delivered,  use  this  language :  ^  We  say  nothing  as  to 
what  rights  the  state  may  have  in  a  case  of  this  kind. 
The  state  is  no  party  in  these  proceedings."  Thus,  the 
Court  withhold  an  opinion  in  regard  to  the  question  whe* 
ther  on  the  complaint  of  the  state,  a  law  can  be  impeached 
for  the  fraud,  &c,  of  members  voting  for  it. 

In  the  present  case,  the  state  is  the  plaintiff.  But  is 
there  any  reason  why  she,  as  a  party  litigant,  should  be 
allowed,  more  than  an  individual  citizen,  to  put  in  issue 
the  conduct  and  motives  of  the  legislature,  or  any  of  its 
members?  We  know  of  no  principle  or  authority  upon 
which  an  issue  of  that  character  can,  in  any  case,  be  tried 
before  a  judicial  tribunal.  To  institute  such  an  inquiry 
would,  as  said  in  Wright  v.  DeJreeSy  be  a  direct  attack 
upon  the  independence  of  the  legislature,  and  an  usurpa- 
tion of  power  subversive  of  the  constitution.  The  Sunbury 
and  Erie  Railroad  Co.  v.  Cooper^  7  Am.  Law  Beg.  158. 

By  the  fifth  paragraph,  certain  provisions  of  the  act  are 
alleged  to  be  unconstitutional,  which  are  thus  pointed  out: 

1.  It  exempts  from  taxation  the  capital  stock  of  the 
bank  for  municipal  purposes. 

3.  It  gives  the  bank  a  lien  on  the  capital  stock  of  all 
stockholders  for  all  debts  ban^  fide  due,  &c,  although  it 
declares  such  stock  personal  property  and  subjects  it  to  be 
sold  on  execution  against  the  owner — ^thereby  giving  the 
bank  a  privilege  not  accorded  to  other  citizens. 

3.  It  authorizes  indirectly  the  suspension  of  specie  pay* 
ments  by  the  bank,  by  suspending  all  suits,  &C.,  against 
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Not.  Tenn,   any  branch,  when  the  directors  of  the  bank  may  saspend 

^°^'      such  branch — ^thereby  creating  a  special  stay  of  execatioo, 
McCinE«LOoa  &c. 

Thb  Statb.  4.  It  limits  the  nmnber  of  branches  to  twenty,  and  not 
less  than  fifteen,  in  the  discretion  of  the  oonunisaionen, 
declaring  counties  wherein  a  branch  of  the  state  bank  is 
already  established  entitled  to  a  branch  in  such  oounty — 
thereby  conferring  a  privilege  on  citizens  and  claw8f»  of 
citizens  which  belongs  equally  to  all  citizens. 

These  provisions,  as  connected  with  the  act  of  inccvpo- 
ration,  were  duly  considered  in  Wright  v.  JDefrees^  sypra> 
We  adhere  to  that  decision.  An  act  of  the  legialatvoe  may 
be  valid  in  part  and  void  in  part»  It  follows  that,  were 
the  provisions  to  which  the  paragraph  refers  stricken  out 
of  the  act,  the  validity  of  the  corporation  would  not  be  af- 
fected  Suppose,  then,  that  they  are  in  conflict  with  the 
constitution,  their  being  so  would  furnish  no  ground  for 
declaring  the  whole  act  void,  or  enjoining  proceedings 
under  it. 

The  third  paragraph  avers  that  the  bill  in  question  was 
not  read  by  sections  on  three  several  days  in  each  hoase; 
that  two-thirds  of  neither  house  where  it  was  pending,  did 
dispense  with  the  rule  requiring  every  bill  to  be  so  read; 
nor  was  any  emergency  declared,  &c.  There  was  an 
answer  to  this  paragmph,  to  which  the  plaintiff  demuned; 
but  her  demurrer  was  ovenruled.  The  paragraph  and  an- 
swer thus  noticed  each  professes  to  show,  by  reference  to 
the  journals  of  both  houses,  the  legislative  history  of  the 
bill  from  its  introduction  till  its  final  passage.  The  fiMts 
believed  to  be  material  are  these:  The  l»ll  or^nated  ia 
the  senate.  It  was  introduced  on  the  31st  of  Jammih 
1855,  when  the  rules,  by  a  vote  of  yeas  and  nays,  were'di^* 
pensed  with,  and  it  was  read  a  first  time  by  its  title.  Af- 
terwards, on  the  same  day,  the  rules  were  again  dispensed 
with,  by  a  vote  of  yeas  and  nays,  and  it  was  read  a  second 
time  by  its  title.  On  the  7th  of  February,  the  Ull  was  le* 
ferred  to  a  committee,  who,  on  the  17th  of  that  moDth, 
reported  it  back  to  the  senate  with  amendments,  when  it 
was  made  the  special  order  of  the  day  for  Momday  then 
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next  ensuing.     On  the  19th  of  February^  the  report  of  the  Not.  Term, 
eommittee  was  conciinred  in,  the  amendments  adopted,  and      -^^^^ 
the  bill  ordered  to  be  engrossed.     It  was  read  a  third  time  McCulloch 
on  the  22d,  and  on  the  24th,  being  the  special  order  of  that  Thx  Statb. 
day,  it  was  passed  by  a  vote  of  yeas  and  nays,  and  the 
bonse  was  informed,  &c     In  the  house,  the  biU  was,  in 
like  manner  as  in  the  senate,  subjected  to  a  first  and 
second  reading,  and  referred  to  a  committee,  who,  on  the 
28th  of  February^  1855,  reported  it  back  to  the  house  with 
amendments,  when  the  report  was  concurred  in,  the  amend- 
ments adopted  and  ordered  to  be  engrossed.     On  the  first 
of  March,  it  was  read  a  third  time,  passed  by  a  vote  of 
yeas  and  nays,  and  returned  to  the  senate,  where,  on  the 
2d  of  Marekj  the  amendments  adopted  by  the  house  were 
concurred  in,  &c. 

Thus,  it  will  be  seen  that  the  journals  fail  to  show  that 
the  bill  was,  in  either  house,  read  by  sections,  or  that  an 
emergency  existed;  but  they  do  show,  affirmatively,  that 
it  was  read  a  fi»t  and  Second  time  by  its  title  only. 

The  constitution,  art.  4,  §  18,  says:  ^ Every  bill  shall 
be  read  by  sections,  on  three  several  days,  in  each  house; 
unless,  in  cases  of  emergency,  two^thirds  of  the  house 
where  such  bill  may  be  depending  shall,  by  a  vote  of  yeas 
and  nays,  deem  it  expedient  to  dispense  with  this  rule;  but 
the  reading  of  a  bill  by  sections  on  its  final  passage  shall  in 
no  case  be  dispensed  with,  and  the  vote  on  the  passage  of 
every  bill,'&c.,  shall  be  taken  by  yeas  and  nays." 

As  we  have  seen,  the  bill  was  subjected  to  a  first  and 
Becond  reading,  on  the  same  day,  by  its  title.  In  accord- 
ance with  the  rule,  this  could  not  be  done,  unless  there 
viras  a  case  of  emergency  and  the  rule  was  dispensed  with 
in  the  mode  pointed  out  by  the  section  to  which  we  have 
referred*  Are  we,  then,  to  presume,  the  journals  being 
silent  on  the  subject,  that  the  action  of  the  legislature  was 
not  in  conflict  with  the  constitution?  Presumptions  are 
often  indulged,  in  support  of  the  proceedings  of  Courts; 
and  it  would  be  difficult  to  pereeive  why  their  proceedings 
should  be  entitled  to  more  favor  than  those  of  the  legisla- 
ture. It  has  been  repeatedly  decided,  that,  where  the  record 
Vol.  XI— 28 
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Not.  Term,  of  a  Court  possessing  general  powers  is  silent  as  to  whetiier 
^^^'      a  party  defendant  had  notice  of  suit,  it  will  be  presumed 
McCcLLooH  that  the  steps  necessary  to  give  jurisdiction  of  the  parson 
Ths  State.  Were  properly  taken.     There  is,  indeed,  no  reason  why  leg- 
islative records  should  be  more  full  and  perfect  than  judi- 
cial    The  journals,  in  this  instance,  aver  that  the  rales, 
by  a  vote  of  yeas  and  nays,  were  dispensed  with,  and  the 
bill  read  a  first  and  second  time  by  its  title.     Now,  in  sup- 
port of  the  act  in  question,  it  seems  to  us  that  we  may  pre- 
sume not  only  that  the  vote  taken  was  a  two-thixds  vote, 
but  that  there  was  a  case  of  emergency,  within  the  mean- 
ing of  the  section  above  quoted.     Carpenter  v«  Monigom* 
erffy  7  Blackf.  415.    Nor  is  it  unfair  to  presume,  from  the 
averment,  that  the  bill  was  read  a  third  time;  that  it  was 
read  by  sections.     In  a  well  considered  case,  in  which  the 
precise  point  now  under  discussion  was  invdved,  it  was 
said:  ^<If  a  strict  literal  compliance  with  every  constito- 
tional  requirement,  however  minute,  is  necessary  to  the 
validity  of  a  law,  and  the  Courts  are  bound  to  hold  tiiat 
nothing  was  done  but  what  appears  in  the  legislative 
journals,  it  is  easy  to  demonstrate  that  not  a  sin^e  statnte 
enacted  since  the  constitution  took  effect  can  be  upheld.^ 
Miller  v.  The  State,  3  Ohio  R.  475  (2).    The  language 
thus  used  aptiy  applies  to  the  past  legislation  of  this  state, 
under  the  new  constitution. 

But  it  IS  argued  that  the  bill,  having  been  amended  in 
the  house — ^having  passed  that  body — and  being  returned 
to  the  senate,  where  it  originated,  should,  with  the  amend- 
ments, have  been  passed  in  the  senate  by  a  constitutional 
'  majority;  that  it  was  not  enough  that  the  amendments 
were  simply  concurred  in.  In  answer  to  this,  it  might  be 
said,  that  for  aught  that  appears  in  the  journal,  the  bill  mar 
have  so  passed  the  senate.  But  suppose  the  journal,  in 
reference  to  the  point  thus  made,  shows  all  that  was  done; 
still  the  proceeding  would,  in  our  opinion,  be  unobjection- 
able; because  the  bill,  before  it  was  sent  to  the  bouse,  had 
passed  the  senate  by  a  majority  of  all  the  membess  elected 
to  that  body,  and  it  cannot  be  assumed  that  the  amend- 
ments of  the  house  converted  the  original  into  a  new  biH 
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Indeed,  snch  construction  might  result  in  the  necessity  of  Nov.  Term, 
the  whole  series  of  readings  being  commenced  anew  every       ^^^* 
time  an  amendment  is  made.     We  incline  to  the  opinion  McCullooh 
that,  in  this  instance,  the  mere  concurrence  in  the  amend*  Thx  Statb. 
ments  was  sufficient  without  any  further  proceeding  by  the 
senate. 

It  is  true,  where  the  journals,  on  their  face,  show  that  a 
bill  on  its  final  passage  did  not  receive,  in  its  favor,  [the 
votes  of]  a  majority  of  all  the  members  elected,  as  pre- 
scribed by  the  constitution,  the  whole  legislative  proceed- 
ing would  be  a  nullity;  because,  if  the  requisite  number 
do  not  vote  in  the  affirmative  upon  such  final  passage, 
there  is  a  defect  of  power,  and  no  bill  so  passed  can  ever 
have  the  force  of  a  law.  And  to  this  effect  are  certain 
New  York  decisions  to  which  we  have  been  referred.  The 
constitution  of  that  state  required,  on  the  passage  of  every 
biU  creating  a  corporation,  the  assent  of  two-thirds  of  the 
members  elected  to  each  branch  of  the  legislature;  and  the 
Courts  have  decided  that  they  would,  for  the  purpose  of 
ascertaining  whether  such  act  was  passed  by  a  vote  of  two- 
thirds,  look  behind  the  printed  statute-book,  and  resort  to 
the  journals  of  each  house.  4  Hill,  884. — ^1  Denio,  11. — 2 
id.  97.  These  decisions,  in  our  opinion,  enounce  a  proper 
exposition  of  the  law.  For  the  purpose  indicated.  Courts 
may  resort  to  the  journals.  Still  those  cases  are  not  appli- 
cable to  the  case  at  bar,  because  the  bill  in  question  passed 
both  houses  by  the  required  vote.  What  we  decide  is, 
that  upon  the  face  of  the  journals,  there  is  enough  to  in- 
duce the  conclusion  that  the  statute  incorporating  the 
bank  was  constitutionally  enacted.  The  rulings  of  the 
Circuit  Court  must  be  sustained. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

J.  W.  Chrdofij  X  Morrison^  and  C.  A.  Ray^  for  the  state  (3). 

T.  L.  Smithy  D.  HTDonaldj  and  H.  O^Nedly  for  the  ap-^ 
pellee  (4). 

(1)  8«e  Wri^  T.  D^rees,  8  Ind.  B.  398. 
(9)  See  CoUmcm  r.  Dotbim,  8  Ind.  B.  156,  note. 

(8)  The  brief  of  MesfTB.  Morrwm  and  Bay,  after  a  statement  of  the  piea^ 
inga,  proceeded  as  follows : 
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Not.  Tenn,       The  state  ha»,  at  all  times,  a  right  to  inqnire  into  the  clainu  of  any  oBke  or 
1858.       ftanchise,  and  to  lexnoye  the  parties  unless  tiiej  can  show  a  oomplate  legd 

*— — ~ tide.    Ang.  and  Ames  on  Corp.  ^  734. 

^^  An  infonnation  lies  against  those  who  assnme  to  act  as  a  coqKnatioii,  to 

The  Statb.   compel  them  to  show  cause,  bj  what  prescription,  statute,  or  charter,  dirf 
make  title  to  the  franchise,  to  compel  them  to  show  tiie  right. — Rid. 

Have  the  defendants  shown  a  complete  legal  titie  ?    We  think  they  hsfe 
not ;  bnt  that,  on  the  contrary,  tfacj  have  shown  themselves  nsnrpers. 

By  demnrring  to  the  first  paragraph,  they  admit  that  the  sab-oommiMioiiefs 
were  guilty  of  the  most  unblushing  and  high-handed  malpractices,  in  ivgiid  to 
their  whole  duties,  utterly  disregarding  the  plainest  requirements  of  the  kv. 
But  they  say,  that  howeycr  corrupt  and  knavish  the  sub-commissioners  mir 
have  been,  in  the  dischaige  of  their  important  functions,  and  howeTermndi 
the  citizens  of  the  state  may  have  been  aggrieved  thereby,  the  defendants  sad 
the  other  stockholders  are  innocent.  We  do  not  admit  the  pka.  They  tn 
not  innocent  on  the  record.  The  information  distinctiy  charges  them  with  £• 
rect  complicity  in  aU  that  is  alleged  against  the  sub-commissionen ;  thit  the 
whole  programme  was  arranged  among  all  tiie  parties,  before  the  conflm- 
■loners  acted ;  that  they  and  the  defendants,  and  their  confederrtes,  nvc 
equally  guilty;  and  that  the  directors  of  the  pretended  bank,  ssd  of  tbe 
branches,  had  full  knowledge  of  all  the  frauds  and  malpractices,  and  in^ 
larities  complained  of,  at  and  before  the  time  of  their  several  elections. 

The  relator  might  not  have  been  able,  on  trial,  to  prove  these  cfasigei,  to 

^        the  extent  stated  in  the  complaint,  had  the  defendants  denied  them;  bet  diej 

ventured  to  demur,  and  they  must  abide  the  consequences.    The  qnesliai 

whether  the  flagrant  conduct  imputed,  is  sufficient  cause  for  avoiding  tbe 

organization  of  the  bank,  is  now  for  the  first  time  property  before  this  Gout 

In  Wright  v.  Dejrees,  8  Ind.  B.  298,  the  point  was  overruled,  becanse  Ik 
relator  was  a  private  person,  and  had  not  shown  himself  injured.  That  obftt- 
tion  does  not,  however,  hold  in  the  present  case. 

Although  the  Courts  have  been  liberal  in  sustaining  the  organization  of  eor 
porations,  and  have  exhibited  a  disposition  to  overtook  mere  irregnltriiia» 
where  it  appeared  that  the  intention  was  to  comply  with  the  directioBs  of  da 
law ;  they  have  not  yet  held  that  the  law  might  be  intentionally  disiegii^ 
and  defied ;  and  therefore  the  salutary  rule,  that  in  putting  a  corpontioii  is 
motion,  the  mode  of  doing  it  will  be  liberally  construed,  has  no  q>pIic*tioB  to 
a  case  like  this ;  nor  will  another  rule,  equally  salutary,  be  overiooked,  wfot' 
ing  a  substantial  performance  according  to  the  intent  of  the  charter. 

That  "it  is  the  duty  of  all  Courts  to  execute  laws  according  to  their tnt 
intent  and  meaning"  (5  Ind.  B.  550),  is  no  less  a  dictate  of  reason,  thffi  t 
maxim  of  legal  ethics;  and  to  hold  tiiat  a  set  of  interested  and  compt  mb- 
commissioners,  have  concluded  iSbe  state,  by  what  they  have  done,  in  s  esse  of 
such  high  importance,  would,  it  seems  to  us,  be  conceding  far  too  mndi. 

The  franchises  proposed  to  be  conferred  by  the  charter  on  those  vbo  w^ 
become  shareholders  in  the  bank,  were  never  vested  till  the  organisation  of  d« 
bank  was  perfected.  The  organization  having  been  completed,  tbe  dlar^ 
holders  would  become  a  corporation.  The  conditions  upon  which  the  w- 
Bcribers  were  to  become  a  corporation,  and  the  manner  in  wfaidi  that  «si  to  be 
effected,  are  plainly  set  forth  in  the  charter.  ^|  79,  80,  81.  When  toe  «t- 
eral  requirements  were  complied  with,  and  the  proper  certificate  msde  tm 
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filed  ia  the  Becretary'fl  office,  containing  "a  written  statement  of  tbe  proceed-  Not.  Term, 
ings  in  the  organization  of  said  bank,  and  of  each  branch,  accompanied  by  the        1858. 
affidayits  of  the  president  and  cashier,  that  to  the  best  of  their  knowledge  and 


belief,  said  statement  is  correct,  and  that  said  bank  and  branches  have  been  ^^^^^^'^^^ 
organized  in  good  faith,  and  with  the  intent  to  carrj  ont  the  objects  of  its  Xhb  Statx. 
diarter,  fairly  and  honestiy-Hiherenpon  the  said  bank  shall  be  duly  organized/' 
ftcy  is  the  langnage  of  the  charter. 

The  bank  is  thus  ostensibly  made  to  stand  upon  an  organization  prescribed, 
and  perfected  in  good  &ith,  fUrly  and  honestly.  If  we  haTe  shown  the  pre- 
cise contrary  to  that,  and  that  the  defendants  have,  in  effect,  admitted  that  its 
piUars  are  bad  fiuth,  nnlaimess,  dishonesty,  fraud,  corruption,  and  bribery, 
then  we  think  their  daim  to  be  considered  a  Talid  corporation  is  without 
ftmndation. 

In  Wright  r .  Defirem,  the  Court  refused  to  allow  an  inquiry  into  the  motiTes, 
in  voting  for  the  bill;  adding,  however,  this  qualiflcation,  "we  say  nodiing  as 
to  what  rights  the  state  may  hare  in  a  case  of  this  kind."  A  similar  caution 
waa  obseired  in  a  somewhat  similar  case,  hi  Fletcher  t.  Peck,  6  Cranch,  87, 
wbcie  Ch.  J.  Mabshaix  withheld  an  opinion  in  regard  to  the  question  whe- 
ther a  law  might  be  impeached  by  the  state,  for  the  bribery  and  corruption  of 
the  members  voting  for  it — holding  that  the  question  did  not  properiy  arise  in 
the  case,  it  being  a  suit  between  individuals.  That  objection  does  not  exist  in 
tliia  case ;  and  having  averred  that  Ae  bill  was  passed  by  the  fraud,  and  cor- 
ruption, and  bribery  of  several  members  of  the  legislature,  we  submit  the 
question  without  further  argument. 

The  3d  paragraph  presents  a  highly  important  constitutional  question.  The 
IStfa  section  of  the  4tfa  article  of  the  constitution  is  as  follows : 

"Every  bill  shall  be  read  by  sections  on  three  several  days  in  each  house; 
unless,  in  case  of  emergency,  two-thirds  of  the  house  where  such  bill  may  be- 
depending,  shall,  by  a  vote  of  yeas  and  nays,  deem  it  expedient  to  dispense 
with  the  rule;  but  the  reading  of  a  bill  by  sections,  on  its  final  passage,  shall 
in  no  case  be  dispensed  with;  and  the  vote,  on  the  passage  of  every  bill  or 
joint  resolution,  shall  be  taken  by  yeas  and  nays." 

The  3d  paragraph  of  the  information,  as  well  as  the  2d  paragraph  of  tiie 
answer  to  it,  shows  conclusively  that  the  bill  was  never  "read  by  sections"  in 
either  house.  Its  first  and  second  readings  in  the  senate,  where  it  originated, 
were  by  "its  title"  merely,  and  on  the  same  day.  Its  third  reading  may  or 
may  not  have  been  by  sections ;  for  as  to  that  fiEu*t  the  journal  is  silent.  J£ 
the  intendment  that  it  was  so  read  may  be  indulged,  still,  there  can  bo  no  such 
intendment  in  regard  to  |he  first  and  second  readings  in  that  body;  sudi  an 
intendment  being  plainly  excluded  by  the  fact  that  it  was  read  a  first  and  sec- 
ond time  by  its  title. 

But  it  was  said  in  the  argument  in  the  Court  below,  that  it  was  "a  case  of 
emergency,"  and  that  the  rule  was,  therefore,  suspended,  as  appeared  by  the 
lonmal  of  the  senate. 

We  consider  this  a  mere  assumption.  The  first  entry  is :— "Mr.  Wilhenm 
moved  to  suspend  the  rules,  and  read  the  hOl  a  first  time  by  its  title."  The 
"rales  "  referred  to  by  the  mover,  were  obviously  the  rules  for  the  transaction 
of  the  business  of  the  senate,  and  not  the  rule  S])ecified  in  the  clause  of  the 
constitution  above  quoted.  The  suspension  of  the  rules,  moved  by  Mr. 
Witherow,  therefore,  merely  gave  the  bill  precedence  over  other  business  that, 
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Not.  Tofin,    by  the  rales  of  the  house,  woold  be  othenrise  firet  in  order.    B«t  it  wu  mgel 
1858.        on  l^e  otiher  side,  in  the  Court  below,  that  the  motion  to  sospend  the  ralei^ 

taken  in  connection  with  the  jonmaL  entry,  that  the  yeas  and  nays  wen  tika 

MoCuixocH  u^Q^^^  ^  oonstitntion/'  shows  with  sufficient  certainty  that  the  eonstitatioaBl 
Thx  8tati.   nile  was  intended. 

We  do  not  diink  so.  There  is  another  constitutional  mle  under  wfaidi  tki 
yeas  and  nays  are  demandable,  and  to  which  the  motion  and  entry  woild  be 
eqnally  applicable.  The  12th  section  of  the  same  article,  provides  tfast  "the 
yeas  and  nays,  on  any  question,  shall,  at  the  request  of  any  two  memben,  bi 
entered,"  &c. 

We,  therefore,  submit,  that  the  journal  entry  that  the  yeaa  and  najs  mn 
taken  under  the  constitution  does  not  establish  the  position  lliat  die  eoastita- 
tional  rule  was  complied  with.  As  the  entry  in  the  journal  of  the  motioD  fcr 
the  second  reading  of  the  bill,  is  similar  to  that  on  the  first  reading,  it  is  in- 
necessary  to  say  anything  as  to  that  reading. 

If,  however,  we  are  wrong  in  regard  to  our  construction  of  the  senate  jol^ 
nal,  we  think  we  cannot  be  in  regard  to  the  house  journal. 

The  record  is — "Mr.  Smith,  of  Perry,  moved  to  suspend  the  rules,  and rad 
the  bill  a  first  time  by  its  title;"  and  the  question  being  on  suspendiag  die 
rules,  those  who  voted  in  the  affirmative,  were  A.  B,,  &c.;  ao  the  roks  vne 
suspended,  and  the  bill  was  read  a  first  time  by  its  title." 

There  is  no  reference  or  allusion  in  this,  to  "the  yeas  and  nays  being  tdooi 
under  the  constitution,"  nor  can  anything  more  be  legitimately  deduced  fioi 
it,  than  could  be  from  a  similar  entry  in  the  journals  under  the  old  oonsdta- 
Hon.  We  therefore  conclude,  that  the  rule  requiring  every  bUl  to  be  read  by 
sections  on  three  several  days,  in  each  house,  was. not  constitutionaDy  da- 
pensed  with,  in  either  the  senate  or  the  house. 

The  other  readings  in  the  houae  are  entered  thus:  "The  bill  was  tsken ap 
and  read  a  second  time."    "  The  bill  was  then  read  a  thud  time." 

It  will  be  noticed  that  the  bill  was  amended  in  the  house  in  some  veiyiD* 
portant  particulars,  and  the  amendments  appear  to  have  been  oonound  ia  by 
the  senate,  without  any  reading,  and  without  any  vote  by  yeas  and  nayk 

We  beg  leave  to  call  the  special  attention  of  the  Court  to  tiiis  fiut,  in  ooa- 
nection  with  what  is  said  on  the  same  point  in  Coleman  v.  Dobbuu,  8  Ind.  B. 
157. 

But  it  was  contended  below,  that  the  Court  could  not  go  behind  the  bv,  to 
Inquire  by  what  vote  it  was  passed;  nor  inquire  into  the  manner  of  the  legis- 
lation upon  it;  and  that,  therefore,  the  law  must  stand,  even  if  passed  in  defi- 
ance of  every  constitutional  restriction. 

Such  doctrine  was  orthodox,  some  time  ago,  and  in  another  goTenmeat; 
but  Young  America  rejects  it.  Another  argument  was,  that  the  oonsdtntMB, 
in  the  particular  named,  is  merely  directory;  a  kind  of  instruction  to  the  mas- 
hers,  which,  if  not  observed  by  them,  is  nobody's  business. 

We  shall  not  argue  the  latter  position,  but  refer  the  Court  to  some  anthon- 
ties,  with  which  they  are  no  doubt  fiunlliar,  in  support  of  the  other  propositioa, 
to-wit,  that  the  Court  may  go  behind  the  stetnto. 

In  2  Hill,  31,  The  People  v.  Purdy,  Bboksoit,  J.,  in  a  disaentiag  opiaioB, 
held,  that  where  the  point  is  raised  under  the  act  of  the  legishiture,  reqaiiing  s 
two-thirds  vote,  the  Court  may  look  behind  the  printed  statute-book;  sad  tbit 
if  the  original  bill  on  file  in  the  secretary's  office,  is  not  certified  to  have  been 
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pMied  by  a  two4liiids  Tote,  it  is  at  toast  prupa  /icm  endenoe  to  tiie  oon-   Nor.  Teim» 

t»ry.  1858. 

The  reasoning  of  Jadge  Bkoksok  in  the  aboTO  case  is  unanswerable;  and  — 

ahlioiigh  at  the  time,  he  was  oTermled  by  tiie  other  two  Jndges,  jet  his  posi-        uni<}>R 

tion  was  afterwards  fiilly  sostained  in  the  Court  of  Enors,  in  4  Hill,  890,    BoBorsoir. 

where  it  was  Airther  held  by  Walwobtb,  Chancellor,  that  the  certificate  of 

the  secretary  of  state  was  not  condnsiye  of  the  fact  that  the  bill  had  been 

passed  by  a  two-thirds  vote;  and  per  Paige  and  DrankUn,  senators,  that  the 

journal  might  be  resorted  to,  in  ascertaining  whether  an  act  was  passed  by  a 

TOte  of  two-Airds. 

In  DeBmo  t.  The  PeopU,  I  I>enio,  11,  it  was  said  by  Chief  Jostioe  Bbokbov  : 
"Knowing,  as  we  do,  from  an  inspection  of  the  original  engrossed  bill,  on  file 
inrthe  secretary's  office,  that  the  general  bank  law  was  not  passed  as  a  l^o- 
tfalfds  bill/'  Ac.  And  again,  refbrring  to  a  suggested  difficult  in  regard  to 
the  manner  of  trying  the  question,  whether  a  law  had  receiTed  the  requisite 
number  of  TOtes,  he  says :  *'  I  shall  not  go  into  the  general  discussion  of  these 
questions,  for  the  reason  that  I  hare  done  so  on  former  occasions,  and  be* 
cause  I  deem  the  question  now  settled." 

In  the  CommsnAd  Bank  of  Buffalo  r.  Sparrow  and  dark,  S  Benio,  97,  Judge 
BxABDSLBT,  in  deUvcring -the  opinion  of  the  Court,  says:  "The  act  of  1887 
iras  passed  as  a  minority  bill,  and  did  not  receiye  the  assent  of  two-thirds  of 
the  members  of  the  legislature.  This  is  ascertained  by  an  inspection  of  the 
original  act  in  the  oifioe  of  the  secretary  of  state" — citing  DeBow  t.  7^  People, 
stfpra. 

See,  also,  Coleman  t.  Dobbins,  8  Ind.  B.  157 ;  and  the  an&orities  referred  to 
by  Judge  Stuart,  in  the  opinion,  and  those  in  the  reporter's  note  1. 

CoUman  t.  Dohbins,  comes  fully  up  to  the  principle  for  which  we  insist; 
iitid  unless  the  Court  shall  OTerrule  that  decision,  we  think  the  ruling  of  the 
Circuit  Court,  in  this  case,  must  be  reyened. 

The  Court,  in  Wright  y.  Defrees,  tupra,  haying  passed  upon  the  question  fai- 
▼olyed  in  the  fifth  paragraph  of  the  infbrmation,  we  submit  it  now  without 
vigiiment. 

(4)  No  brief  for  the  bank  was  found  among  the  pi^iers. 


*  ••»  ■ 


HoLsiNOER  t;*  Robinson. 
APPEAL  from  the  Lagrange  Circuit  Court  Wedmed^, 

January  5. 

JPer  Curiam^ — Suit  by  the  appellee  against  the  appel- 1859. 
lant  on  two  notes,  and  judgment  by  default. 

Process  appears  to  have  been  duly  served  on  the  defend* 
ant,  and  the  proceedings  appear  to  have  been  regular.  We 
see  no  error  whatever  in  the  case;  but  if  there  had  been,  it 
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Kor.  Tann,   has  already  been  decided  by  this  Court  that  a  motion  to 

^•0^'      set  aside  the  default  should  have  preceded  an  appeal  to 

HoBVBs     this  Court,  in  order  to  present  for  the  decision  of  this  Court 

PiuLnroToir.  &ny  question  arising  on  the  record.    Blair  v.  jDotw,  9  Ind 

R.236. 

The  judgment  is  affirmed,  with  10  per  cent,  damages  and 
costs. 

/•  M.  Floffgy  for  the  appellant. 


.  *»•  ■ 


Horner  v.  Pilkington. 

If  ftn  offer  to  confess  judgment  does  not  appear  to  hare  been  made  in  open 
Conrt,  and  notice  of  the  time  and  place  of  maJdng  the  offer  does  not  i^pear 
to  have  been  previously  given  to  the  plaintiff,  it  is  not  good  under  f  390»  8 
R.  S.  p.  125. 

Section  389  of  the  same  statute  is  applicable  only  to  suits  which  hare  been 
commenced,  and  are  pending  at  the  time  of  the  offer  to  oonicss. 

Section  390,  supra,  refers  only  to  offers  to  confess  before  suit  brought. 

Wednesday,  APPEAL  from  the  Wat/Tie  Court  of  Common  Pleas. 

issd!"^  '  WoRDEN,  J. — This  was  an  action  by  the  appellant  against 

the  appellee  upon  a  promissory  note.  The  plaintiff  recov- 
ered a  judgment  for  90  dollars,  and  the  defendant  reoovoed 
a  judgment  against  the  plaintiff  for  costs. 

The  judgment  for  costs  against  the  plaintiff,  constitutes 
the  only  error  complained  of. 

It  appears  by  a  bill  of  exceptions  that  the  defendant 
moved  the  Court  for  a  judgment  for  costs  against  the  plain- 
tiff, upon  the  following  agreement  of  the  parties,  viz.: 

'^  It  is  agreed  between  the  parties  in  this  cause  that  the 
following  facts  are  true,  viz.:  That  a  suit  on  the  same  note 
was  instituted  and  tried  in  the  TFoyne  Circuit  Court,  be- 
tween the  same  parties,  which,  after  trial,  was  dismissed; 
that  after  such  dismissal  the  plaintiff's  attorney  had  drawn 
up  a  complaint  (it  being  the  same  now  on  file) ;  that  Jsre.  3L 
Wilsonj  attorney  for  the  defendant,  served  upon  Jiacob  B. 
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JuHanj  the  attorney  for  plaintiff,  by  whom  said  complaint  ^or.  Tenn, 
-was  drawn,  but  not  on  the  plaintiff  himself,  an  offer  in      ^^^' 
writing  to  confess  a  judgment  on  said  complaint  for  the     Hokksb 
sum  of  100  dollars  and  costs,  which  offer  was  made  before  PiutiKotoK. 
said  complaint  was  filed,  and  before  any  writ  was  issued 
or  appearance  entered,  and  was  not  accepted;  that  after- 
wards said  complaint  was  filed,  and  upon  the  trial  of  the 
cause,  the  plaintiff  recovered  90  dollars  only.'' 

Upon  this  agreement  the  Court  sustained  the  motion, 
and  taxed  the  costs  to  the  plaintiff,  to  which  he  duly  ex- 
cepted. 

In  all  civil  actions,  the  party  recovering  judgment  shaU 
recover  costs,  except  in  those  cases  in  which  a  different 
provision  is  made  by  law*    3  R.  S.  p.  126. 

There  are  two  sections  in  the  code,  providing  for  offers 
to  confess  judgments  (2  R.  S.  pp.  124,  125),  as  follows, 
viz.: 

^  The  defendant  may,  at  any  term  before  the  trial,  serve 
upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to 
be  taken  against  him  for  the  sum,  or  property,  or  to  the 
effect  therein  specified,  with  costs.  If  the  plaintiff  accept 
the  offer  in  Court,  in  the  presence  of  the  defendant,  or  give 
notice  of  acceptance  in  writing  within  five  days,  and  be- 
fore the  trial,  judgment  shall  be  entered  accordingly.  If 
the  offeat  is  not  accepted,  or  notice  of  acceptance  be  not 
given  as  above  directed,  the  offer  is  to  be  deemed  with- 
drawn, and  shall  not  be  given  in  evidence,  or  commented 
on  before  the  jury;  and  if  the  plaintiff  shall  fail  to  obtain  a 
more  favorable  judgment,  the  defendant  shall  recover  from 
the  plaintiff  the  costs  occasioned  subsequent  to  the  time  of 
the  offer.''    §  389. 

^Before  an  action  for  the  recovery  of  money  is  brought 
against  any  person,  he  may  go  into  the  Court  of  the  county 
of  his  residence,  or  of  that  in  which  the  person  having  the 
cause  of  action  resides,  and  offer  to  confess  judgment  in 
fiavor  of  such  person,  for  a  specified  sum,  on  the  cause  of 
action.  Whereupon,  if  the  person  having  had  notice  that 
the  offer  would  be  made,  of  its  amount,  and  the  time  and 
place  of  making  it,  ten  days  before  the  first  day  of  the  term 
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Not.  Term,   of  the  Court,  does  not,  at  any  such  term,  accept  the  eoD> 

^^^*      fession,  and  should  afterwards  commence  an  action  upon 

HoBKBB     snch  canse,  and  not  recover  more  than  the  amount  so  ol- 

PiLKnraxov.  fered  to  be  confessed,  he  shall  pay  all  costs  of  the  actkHi, 

and  on  the  trial  thereof  the  offer  shall  not  be  deemed  aa 

admission  of  the  cause  of  section,  or  the  amount  to  which 

the  plaintiff  is  entitled,  nor  be  given  in  evidence."    §  39(1 

The  offer  to  confess  judgment  in  this  case,  is  not  good 
under  the  provisions  of  the  section  last  qnoted,  for  the  rea- 
sons, if  for  no  other,  that  the  offer  does  not  appear  to  have 
been  made  in  open  Court,  nor  does  it  appear  that  notiee 
of  the  time  and  place  of  making  the  offer  had  been  pre- 
viously given  to  the  plaintiffl  By  the. agreement,  it  appean 
that  after  the  dismissal  of  the  cause  in  the  Wagfne  Circnit 
Court,  and  after  the  complaint  in  this  cause  had  been  pe* 
pared,  the  defendant's  attorney  served  an  otEesr  in  writing 
on  the  plain tiff^s  attorney,  to  confess  judgment;  but  it  does 
not  appear,  either  expressly  or  by  fair  implication,  that  this 
was  done  in  open  Court,  either  Common  Pleas  or  Ciicait, 
as  the  statute  clearly  contemplates;  and  if  the  offer  was 
made  out  of  Court,  the  plaintiff  was  not  bound  to  legaid 
it 

We  are  of  opinion  that  §  389  is  applicable  only  to  suits 
which  have  been  commenced,  and  are  pending  at  the  time 
the  offer  to  confess,  therein  provided  for,  may  be  made. 

Section  390  amply  provides  for  offers  to  confess,  befixe 
suit  is  brought,  and  its  provisions  do  not  apply  to  cases 
where  suit  is  pending;  and,  on  the  other  hand,  ^  389  pro- 
vides for  offers  to  confess,  on  suits  pending,  but  does  oot 
apply  to  cases  where  suit  has  not  been  brought  This 
construction  appears  to  be  in  accordance  with  the  spirit, 
as  well  as  the  letter,  of  the  statute. 

It  is  claimed  by  coimsel  for  the  appellee,  that  the  lan- 
guage of  this  section,  ^'oity  time  before  trial^^  is  broad 
enough,  and  should  be  construed  to  include  time  before,  as 
well  as  after,  the  commencement  of  the  suit,  Posstblj,  if 
taken  alone,  the  section  might  admit  of  such  construction; 
but  when  taken  and  considered  in  connection  with  the  su^ 
oeeding  section,  it  should  not,  we  think,  be  so  construed 
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The  section  contemplates  the  pendency  of  a  suit;  other-  ^o^-  Term, 
'wUe  why  should  it  provide  that  at  amy  time  before  trial  an       ^^^ 
offer  to  confess  might  be  made.     Without  a  suit  pending       Kkbs 
there  would  be  nothing  to  try,  and  the  language  employed  HAzuaiao. 
"wonld  be  insensible  and  meaningless. 

From  the  foregoing  view,  it  follows  that  the  offer  to  con- 
fess was  not  good  under  §  389,  it  having  been  made  before 
the  action  had  been  brought,  and  the  plaintiff  was  not 
bound  to  notice  it. 

For  these  reasons  the  judgment  for  costs  must  be  re- 
versed. 

Per  Curiam* — The  judgment  for  costs  is  reversed  with 
costs.  Cause  remanded  with  instructions  to  the  Court  be- 
low to  render  judgment  for  costs  in  favor  of  appellant. 

X  B.  Jidianj  for  the  appellant. 

J.  &  Newman^  J.  P.  SiddaUy  and  K  H.  Joknson^  for  the 
appellee. 


■  »•»  > 


Kern  and  Another  v.  Hazleriog.  n  mH 


140    161 


Tiie  ftTienne&t  in  a  complaint  that  the  payee  of  a  promissory  note  sued  on 
indoEBod  it  to  the  plaintiff,  is  eqniTolent  to  an  ayennent  that  the  payee 
assigned  the  note  to  the  indorsee  by  a  writing  on  the  back  of  it,  under  his 
own  hand. 

The  assignment  of  a  promissory  note  given  to  secnre  the  pnrchase-money  for 
real  estate,  canies  with  it  the  Tender's  lien  on  the  property. 

An  answer  setting  up  matter  of  law,  is  bad  both  at  common  law  and  under  the 
code. 

Where  a  transfer  of  real  estate  is  made  pending  a  suit  to  enforce  a  vendor's 
Ilea,  it  is  not  necessary  to  make  Ae  vendee  a  party. 

APPEAL  fifom  the  Boone  Court  of  Common  Pleas.       Wednetday, 

January  5, 

WoBDEN,  J. — Suit  by  the  appellee  against  the  appel-  1859. 
lants  on  a  note,  and  to  enforce  a  vendor's  lien. 

The  complaint  alleged  that  on  the  28th  day  of  Januaryj 
1867,  the  defendants  made  their  promissory  note,  a  copy 
of  which  was  filed,  whereby  they  promised  to  pay  to  one 
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KoT.  T«nn,   Moses  HM  500  doUars,  without  relief  fiom  yahiatioii  or 

^^^'      appraisement  laws,  eleven  months  after  the  date  theieo<^ 

^nv       and  that  Hall  indorsed  the  note  to  the  plaintiff;  that  said 

HAsiJuaoa.  500  dollars  was  a  part  of  the  purchase^mcmey  for  oertaia 

land  therein  described,  sold  by  HaU  to  the  defendants;  that 

said  sum  remains  wholly  unpaid.    Prayer  for  judgment  for 

550  dollars,  and  that  it  be  declared  a  lien  on  the  real  estate 

described,  and  that  the  same  be  sold,  &c. 

A  demurrer  was  filed  to  this  complaint,  which  was  oro- 
ruled,  and  exception  taken. 

The  objections  made  to  the  complaint  are,  that  it  does 
not  appear  therefrom  that  the  note  was  indorsed  in  writing 
by  HaU  to  tlie  plaintiff;  and  that  HaU  should  have  beeo 
made  a  defendant;  and  that  if  propeily  indorsed,  the  Iko 
did  not  thereby  pass  to  the  plaintiff. 

We  are  of  opinion  that  the  averment  that  HaU  indc^sed 
the  note  to  the  plaintiff,  is  sufficient.  In  the  case  of  Cocfv 
V.  DrouiUardj  5  Blackf.  152,  it  was  held  that  such  an  aTe^ 
ment  was  substantially  an  averment  that  the  payee  as- 
signed it  to  the  indorsee  by  a  writing  on  the  back  of  the 
note  under  his  own  hand.- 

It  is  also  settled,  that  the  assignment  of  a  note  given  to 
secure  the  purchase-money  for  real  estate  carries  witi  it 
the  vendor's  lien  on  the  property.  Brumfield  v.  Palmer^  7 
Blackf.  2il.— Fisher  v.  Johnson,  5  Ind.  R.  492.  Vide,  abo, 
Amory  v.  ReiUy,  9  Ind.  R.  490,  where  it  is  held  that  an  lu- 
paid  vendor  is  entitled  to  proceed  as  a  mortgagor.  The 
debt  is  regarded  as  the  principal,  and  the  lien  a  mere  iod- 
dent ;  and  the  transfer  of  the  debt  carries  with  it  the  inci- 
dent, in  the  same  manner  as  the  transfer  of  a  debt  secnred 
by  mortgage  carries  with  it  the  mortgage  security. 

We  are  of  opinion  that  the  objections  to  the  oonqpUint 
are  not  well  taken. 

Upon  the  overruling  of  tJie  demurrer  to  the  complaint, 
the  defendants  answered— 

1.  By  general  denial. 

2.  That  the  note  was  executed  by  the  defendants  to 
Moses  Hall,  and  assigned  by  him  to  the  plaintiff,  as  in  the 
complaint  is  alleged,  the  plaintiff  then  and  there  thcseby 
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receiving  personal  secnrity  for  the  payment  of  the  note,  Ifo^-  I'mat 
^wbich  indorsement  and  security  the  plaintiff  accepted ;       -'-^^' 
that  at  the  time  Sail  indorsed  the  note,  there  was  no  un-       Kbjui 
derstanding  or  agreement  that  the  lien  should  exist  and  Bmjummiqq. 
eontinne. 

3.  That  the  lien  sought  to  be  enforced  is  an  equitable 
lien,  and  can  be  enforced  only  by  an  equitable  or  chancery 
proceeding,  and  is  not  the  subject  of  an  action  or  suit  at 
law ;  and  that  the  Ck>urt  had  no  jurisdiction  to  hear,  try, 
or  enforce  the  same. 

4.  That  on  the day  of ,  1857,  the  said  BtAert 

&  Kern  (one  of  the  defendants)  sold  and  conveyed  all  his 
right,  title,  and  interest  in  and  to  the  premises  described  in 
the  complaint,  to  said  James  N.  Kern  (the  other  defendant) ; 
and  that  on  the  15th  day  of  Jamuiry^  1858,  the  said  James 
N*  Kem  sold,  assigned,  transferred,  and  set  over  the  prem- 
ises in  the  complaint  mentioned,  and  conveyed  the  same 
by  deed  in  fee  simple  to  Jesse  A.  Kem^  as  assignee  of  said 
James  N.,  for  the  benefit  of  his  creditors;  that  said  Jesse  A* 
now  holds  the  land  by  virtue  of  such  conveyance;  that  he 
took  the  same  without  any  knowledge  whatever  of  the 
existence  of  the  lien;  and  that  said  Jesse  iL  is  a  necessary 
party  to  a  complete  determination  of  the  suit.  Wherefore 
the  defendants  demand  judgment,  &c. 

The  plaintiff  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  assigning  for  cause  (among 
other  things)  that  the  same  do  not  contain  facts  sufficient 
to  constitute  a  defense.  These  demuirers  were  sustained, 
and  the  defendants  excepted* 

The  second  paragraph  is  bad  for  the  reasons  indicated 
in  discussing  the  validity  of  the  complaint.  The  assign* 
ment  of  the  note  to  the  plaintiff,  transferred  to  him  the 
lien,  without  any  <^  agreement  that  the  lien  should  exist  and 
continue,"  and  the  ^* personal  security"  which  the  plaintiff 
received  by  Hairs  contract  of  indorsement,  by  no  means 
discharged  that  lien.  The  idea  of  such  ^'personal  secu- 
rity" operating  as  a  discharge  or  waiver  of  the  lien,  is  ut* 
terly  inconsistent  with  the  idea  that  the  transfer  of  the 
note  transfers  also  the  lien. 
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Not.  Term,       The  third  paragraph  is  obyioosly  bad,  for  the  reason  that 

^^^\  _  it  sets  up  matter  of  law  instead  of  matter  of  fact.     Thi« 

Kbbv  cannot  be  done  at  common  law  (1  Chit.  PL  540),  and  the 
Hazlbbioo.  code  makes  no  change  in  this  particular.  Berides  this,  the 
matter  pleaded  is  not  correct  as  matter  of  law.  Since  the 
adoption  of  the  code,  the  distinctions  between  actions  at 
law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
and  suits  theretofore  existing,  are  abolished.  2  R.  8.  p.  27. 
The  Court  below  was  authorized  to  administer  such  relief 
as  the  case  made  would  warrant,  whether  that  relief  wonU 
have  been  considered,  under  the  former  system,  legal  or 
equitable,  or  whether  the  suit  should  formerly  have  been 
at  law,  or  in  chancery. 

The  fourth  paragraph  of  the  answer  sets  up  a  sale  of 
the  land  against  which  the  lien  is  sought  to  be  enfoioed, 
on  the  Idth  of  January^  1858,  by  James  K  Kem^  one  of  the 
defendants,  to  Jesse  A.  Kem^  for  the  benefit  of  the  creditors 
of  said  James  N.  We  shall  pass  over  the  question,  whe- 
ther such  an  assignment  for  the  benefit  of  creditcnrs  does 
not  vest  the  property  in  the  assignee,  subject  to  all  equities 
and  liens  that  may  exist  a^gainst  it,  whether  such  assignee 
have  notice  of  such  equities  and  liens,  or  not;  because  the 
question,  we  think,  does  not  legitimately  arise  in  the  re- 
cord.    Vide,  Burr,  on  Assignments,  pp.  438,  439,  440. 

The  paragraph  is  bad  for  the  reason  (if  for  no  other) 
that  it  shows  a  transfer  of  the  property  pending  the  litiga- 
tion; and  in  such  case  it  is  not  necessary  to  make  the 
vendee  a  party.  In  the  case  of  Chreen  v.  While,  7  BlackC 
342,  it  is  said  that  ^Hhe  principle  is  now  too  well  settled  to 
be  even  doubted,  that  a  Us  pendens  duly  prosecuted,  is  no- 
tice to  a  purchaser,  so  as  to  affect  and  bind  his  interest  in 
the  decree.  A  purchase  of  a  right  which  is  undergoing  a 
judicial  investigation,  is  a  fraud  upon  the  plaintiff,  and  is 
so  far  considered  a  nullity  that  it  cannot  avail  against  his 
title." 

Whatever  interest  passed  to  the  assignee  was  subject  to 
the  judgment  that  might  be  rendered  in  the  pending  snit; 
and  he  was  not  a  necessary  party  to  the  record. 
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There  was  no  eiror  committed  in  sustaininiF  the  demnr-  I'^^*  T«nn, 

1858. 


The  cause  was  tried  by  the  Coort,  which  resulted  in  a 
finding  for  the  plaintifi^  on  which  judgment  was  rendered, 
ordering  the  property  on  which  the  lien  existed  to  be  sold 
to  satisfy  the  same. 

A  motion  for  a  new  trial  was  OTerruled,  and  exception 
taken,  but  the  evidence  is  not  set  out  Hence,  no  ques* 
tion  is  presented  as  to  the  coirectness  of  the  ruling  in  this 
respect. 

Per  Curiam. — The  judgment  is  affirmed,  with  8  per  cent* 
damages  and  costs. 

O.  8.  Hamilton^  tar  the  appellants. 

A.  X  Boone  J  for  the  appellee. 


MeBBxs 

T. 

Phiupot. 


'  11    44f 
196    386 


•  ••  ■ 


Morris  v.  Philpot. 

Where  tlu)  loser  of  s  wager,  after  the  oontingencj  was  determined,  and  before 
payment  to  the  winner,  notified  the  stakeholder  not  to  pay  the  deposit,  but 
fiuled  to  gire  the  winner  notice  that  he  had  done  to,  and  the  stakeholder 
paid  oyer  the  money,  without  regard  to  the  notice : — Held,  that  the  loser 
conld  sne  the  stakeholder;  but  the  latter  having  no  agency  as  to  the  con- 
tract itself,  the  notice  to  him  was  no  notice  to  the  other  depositor  of  an  in- 
tentios  to  rescind  the  contract;  and  an  action  wonld  not  lie  against  him. 

HM,  also,  that  if  the  money  had  been  paid  to  the  winner  before  any  coonter* 
manding  notice,  it  could  not  be  recoyered. 

A  party  may  refnse  to  execute  an  illegal  agreement ;  but  a  Court  will  not  aid 
him  in  rescinding  it  after  he  has  executed  it. 


APPEAL  firom  the  Fountain  Conrt  of  Common  Pleas.    WedneBday, 

•/cnmanf  5* 

Perkins,  J. — Philpot  sued  Morrit  to  recover  back  money  1869. 
bet  and  lost  upon  the  result  of  an  election.    Judgment  for 
the  plaintiff. 

The  facts  are,  that  Philpot  and  Morris  each  placed  in 
the  hands  of  one  Hetfieldj  as  stakeholder,  100  dollars,  di- 
recting him  at  the  time,  if  the  election  resulted  in  one 
-way,  to  pay  200  dollars  to  Morris;  if  the  other  way,  to 
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Not.  TttB,  Phi^t.    The  contingency  happened  in  &▼<«  of  Morris. 

^^^*      After  the  happening  of  the  contingency,  but  before  the 

Moms      money  was  paid  over,  PhUpait  notified  Hetfieid  not  to  pay 

Pbiuot.     over  the  100  dollars  staked  by  him  to  Morris^  but  gave 

Morris  no  notice  of  his  having  done  so.    He^ld  disre* 

garded  the  notice,  and  paid  the  money  over  to  Morris. 

Philpoii  upon  the  above  facts,  could  have  sued  HetfiMy 
the  stakeholder,  for  his  deposit  AUxamder  v.  MouM^  10 
Ind.  R.  161. 

Had  the  money  been  paid  over  to  Morris^  by  the  stake- 
holder, without  any  countermanding  notice,  Philpai  could 
not  have  recovered  it  back.  Woodcock  v.  McQueen^  11 
Ind.  R.  14.  A  party  may  refuse  to  execute  an  illegal 
agreement;  but  a  Court  will  not  aid  him  in  rescinding  it 
after  he  has  executed  it. 

In  this  case,  PkHpot  determined,  in  his  own  mind,  to  re- 
fuse the  execution  of  an  illegal  agreement,  and  notified 
his  stakeholder  of  his  determination,  but  did  not  notify  the 
other  contracting  party. 

In  this  case,  then,  Morris^  the  other  contracting  party, 
had  no  notice  that  Philpot  had  determined  to  rescind  the 
contract;  and  he  received  the  money  firom  the  stakeholder 
in  good  faith,  and  in  pursuance  of  the  contract  made. 

Now,  these  questions  arise : 

1.  Did  the  notice  of  Pkilpot  to  the  stakeholder,  of  his 
intention  not  to  execute  the  contract,  operate  to  rescind 
it  altogether  with  Morris,  so  that  the  money  afterwards 
coming  into  his  hands,  could  be  treated  as  money  had  and 
received  to  Pkilpofs  use  ?    If  bo, 

2.  Could  this  suit  be  sustained  against  Morris  without 
a  demand  of  the  money  first  made  ? 

On  the  first  point  The  contract  in  the  case  was  made 
by  Philpot  and  Morris  in  their  proper  persons,  not  by  an 
agent.  Het/ield^  the  stakeholder,  was  no  party  to  the  con- 
tract. After  Philpot  and  Morris  had  made  it,  each  took  to 
Hetfield  100  dollars,  deposited  the  same  with  him  upon 
these  terms,  and  with  this  special  power  vested  in  him. 
viz.,  to  hold  both  sums  till  a  contingency  happened,  aod 
upon  its  happening  one  way  or  another,  to  pay  over  the 
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Bvims  of  money.    He  had  no  agency  as  to  the  contracti  Her.  Tmi^ 
but  was  simply  vested  with  a  special  power  to  hold  and      ^^^* 
pay  over  money.  Bboww 

It  is  clear,  therefore,  that,  as  to  the  contract  itself^  he  jUllum. 
having  had  no  agency,  notice  to  him,  by  one  depositor, 
not  to  pay  over  his  deposit,  was  no  notice  to  the  other  de« 
positor  of  a  rescission  of  the  contract  upon  which  the  de> 
posit  was  made*  This  being  the  case,  the  contract  here 
was  not  rescinded,  and  the  action  should  have  been  against 
the  stakeholder,  who  had  committed  a  breach  of  ftdth  in 
paying  over  the  plaintiff's  100  dollars,  after  notice  not  to 
so  pay  it.  So  are  all  the  cases.  We  have  found  none 
except  against  stakeholders,  under  such  a  state  of  facts. 
See  2  Pars,  on  Ck>nt,  pp.  138  to  140. 

We  need  say  nothing  on  the  second  point. 

Upon  the  announoement  of  the  opinion,  the  parties  filed 
an  agreement  to  dismiss  the  cause  at  plaintiff's  costs» 

Per  Ourianu — It  is,  therefore,  considered,  &e. 

TT.  H.  MaUory  and  J.  J.  Tayhr^  for  the  appellant 

JC  RUiibiey  for  the  appellee. 


Beown  and  Others  r.  Killian. 

Under  liie  pnsent  coBfltitatkm,  no  bank  of  iMoe,  except  •  state  bank  and  ftea 
or  priTate  banks  eatablished  pnnaaat  to  the  proTuions  of  the  genenl  baafc> 
ing  lew,  can  be  established  in  this  state. 

Notes  in  the  similitude  of  anthorized  bank  notes  issned  bj  any  other  bank  of 
this  state,  to  be  drcniated  as  money,  are  yoid;  the  issuers  are  not  liable  to 
psjrtiMin;  and  any  oonaideralion  given  fi>r  tiiem  nmy  be  reeoTeced  back. 

APPEAL  from  the  Owen  Court  of  Conunon  Pleas.  ^S^hwdhy^ 
Perkins,  J* — This  is  a  suit  to  recover  the  amount  of  isSiL  ' 
certain  notes  purporting  to  be  issued  by  the  Citizen^  Batik 
of  GosparL  The  suit  is  against  the  stockholders  of  the 
bank  in  their  individual  capacity.  The  main  ground  of 
defense  is  that  the  bank  is  an  illegal  institution,  and  its 
Vol.  XI-— 29 
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Nor.  Term,   issues  void*    The  bank  was  oiganized  by  an  associaiioa 
-^^SR.      q{  individaalfl,  for  the  purpose  of  doing  a  general  banking 
Bbowv      business,  including  the  issuing  of  notes  to  ciiculate  as 
KiuiAv.     money.    Engraved  plates  were  procured,  bilb  of  various 
denominations,  payable  to  bearer,  in  the  exact  similknde 
of  bank  notes,  printed,  issued,  and  put  into  circulation  1^ 
the  company.    No  securities  were  filed  with  the  auditor  o£ 
state.     The  organization  was  not,  and  was  not  intended 
to  be,  in  pursuance  of  any  statute  law.    And  these  ques- 
tions are  presented  by  the  case — 

1.  Is  the  right  to  issue  biUs,  to  circulate  as  money,  a 
natural  or  common*law  right? 

2.  K  BO,  is  it  placed  under  restrictions  by  our  eoostitu- 
tion  and  statutes  ? 

3.  If  so,  and  the  bills  were  issued  without  authority  of 
law,  are  the  issuers  legally  liable  to  pay  them? 

Banking  originated  in  the  exercise  of  a  natural  or  com- 
mon-law right,  as  does,  perhaps,  every  other  pursuit,  and 
was  called  into  existence  by  the  wants  of  the  public.  It 
at  first  consisted  in  receiving  money  on  deposit,  loaning  it 
to  customers,  buying  and  selling  bills  of  exchange,  &c. 
For  money  deposited,  the  bankers  gave  notes  or  ontifi- 
cates.  These  passed  from  hand  to  hand,  represented  ac- 
tual cash,  were  called  bank  or  bankers'  notes;  and,  hence, 
as  a  bank  note,  in  its  origin,  represented  money,  bank 
notes  came,  by  usage,  to  be  considered  as  and  taken  for 
money.  Subsequently,  with  the  growth  of  commcroe, 
bankers  adopted  the  practice  of  issuing  their  notes,  not  for 
sums  of  money  actually  deposited,  but  U]x>n  their  own 
credit,  made  payable  to  bearer.  These  notes  circulated  as 
money.  The  issue  of  such  notes,  it  seems,  according  to 
the  National  Oychpcsdiay  was  engrafted  upon  the  business 
of  private  banking.  But,  in  1694,  the  Bamk  of"  JEmgbmd 
was  established  by  the  government;  and  to  protect  it  in 
the  enjoyment  of  its  privileges,  private  banking  in  JEbi^ 
ia$ul  passed  under  the  control  of  statutes,  and  the  right  in 
private  bankers  to  issue  paper  as  a  circulating  medium, 
was  restricted.  It  ceased,  in  that  country,  to  be  exercised, 
and  strictly  private  banking  became  limited  to  the  fiomc- 
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tions  of  banks  of  deposit  and  discount.     See  Wharton  ^o^*  Term, 
and  BoQviez's  Law  Dictionaries,  the  CycloptBdia^  suproj      '^^858, 
and  Davis  v.  McAlpiney  10  Ind.  B.  137.  Bbowv 

At  the  period  of  the  establishment  of  business  houses  Exutur. 
in  the  North  American  colonies,  private  banks  in  Engkmd 
did  not  {HTactice  issuing  paper  to  be  used  as  cunrency.  The 
first  issues  of  paper  money  here  were  made  by  the  colonial 
and  continental  governments,  and  the  second,  and  all  or 
nearly  all,  subsequent  issues,  were  by  banks  chartered  by 
those  or  succeeding  state  or  national  governments.  It  may 
be  laid  down  as  a  general  proposition,  that,  in  this  coun- 
try, paper  money  has  been  issued  only  by  government,  or 
by  banks  authorized  by  government.  Such  has  been  the 
practice  in  this  state,  and  perhaps  it  might  be  safely  as- 
serted that  tiie  common-law  right  of  issuing  such  paper 
by  private  bankers  never  had  an  existence  in  this  country. 
Bat  without  determining  this  point,  we  proceed  to  inquire 
whether  the  right  exists  under  the  present  constitution  and 
laws  of  Adiana. 

The  subject  of  banking  was  a  prominent  one  before  the 
convention  that  framed  our  present  constitution.  The 
members  were  divided  upon  it  into  three  parties— 

1.  The  hard  money  menr— opposed  to  all  bank  papei^* 
all  banks  of  issue. 

2.  Those  who  wished  the  issue  of  such  paper  to  be  con- 
fined exclusively  to  a  bank  chartered  by  the  state. 

3.  Those  who  were  opposed  to  any  monopoly  in  the 
business,  but  desired  it  should  be  open  to  all  the  citizens — 
that  banks  should  be  organized  upon  free  trade  principles. 

The  two  parties  favoring  banks  of  issues,  introduced 
their  respective  propositions— one  for  a  state  bank,  the 
other  for  firee  banks.    The  latter  was  in  these  words : 

^  The  business  of  banking  shall  be  free  to  all,  on  sueh 
terms  and  restrictions  as  the  legislature  shall  impose,  by 
general  laws,  for  such  purpose,  including  the  following 
{Hindples,  which  shall  be  obligatory  upon  all  persons,  asso- 
ciations, or  corporations  acting  under  such  general  laws/' 
Deb.  Con.,  vol  2,  p.  1414. 

In  discussing  the  subject,  some  of  the  members  of  the 
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Nov.  Tenn,   coDYention  appeared  to  regard  the  right  to  issue  bank  par 
^^^'      per  for  pnrposeB  of  circulation  as  a.  franefaise  to  be  granted 
Bxowir      by  the  government;  others  as  a  natural  or  oommon4aw 
KiLiiAir.     right,  but  one  so  liable  to  abase,  as  to  require  stringent  re- 
strictions upon  its  exercise.    Thus  Mr*  Rariden  said : 

^'The  free  system  is  based  upon  the  natural  rights  of 
man  under  the  idea  that  what  is  done  by  man  as  a  eiiazen 
may  be  done  by  man  as  a  banker.  Its  Mends  say  ftey 
only  want  to  negative  certain  rights  and  powers  in  that 
branch  of  business — ^that  it  is  to  be  left  open  and  firee  to 
all-f— that  whosoever  will  pledge  securities,  &c> — this  is 
called  free  to  all," 

Mr.  Kelso. — ^^  The  plan,  as  I  understand  it,  is  tins,  or 
about  this :  A  general  law  is  to  be  passed  by  tiie  legisla- 
ture, authorizing  any  and  all,  who  choose,  to  go  to  bank- 
ing; not,  however,  without  restrictions;  and  one  of  their 
strongholds  is  the  security  they  offer  to  the  biUhoider." 

Judge  Howe, — ^'^Now,  as  to  the  question  of  monopoly, 
that  also  will  be  entirely  obviated.  Under  a  law  of  this 
kind,  every  one  will  have  a  rig^t  to  bank  if  he  has  money 
enough.  All  the  privileges  tiiat  have  ever  been  given  to  a 
bank  are  the  rights  to  sue  and  be  sued  in  its  corpotate  ca- 
pacity, and  to  issue  bills.  The  right  of  banking  is  a  right 
which  every  man  has  at  common  law,  and  this  system, 
instead  of  extending  the  right,  restricts  it.  It  is  a  restric- 
tion of  all  banking." 

Professor  ReetL — ^^'I  shall,  sir,  favor  those  resWctioos 
which,  in  my  opinion,  will  the  most  certainly  secure  these 
principles,  [a  return  to  a  specie  currency,  &c.,]  and  at  length 
bring  the  country  to  the  true  commercial  and  constitu- 
tional medium  of  exchange.  By  the  general  adoption  of 
a  species  of  securities  which  will  gradually  disappear,  this 
object  will  be  accomplished,  and  banking  will  be  restored 
to  its  legitimate  sphere,  which  is  not  tiie  emitting  and  cir- 
culation of  bills  of  credit." 

Other  members  expressed  like  sentiments.  Deb.  Con^ 
voL  2,  pp.  1414  to  1640. 

It  clearly  appears  from  the  whole  discussion,  that  those 
members  who  regarded  the  right  to  issue  bills  as  a  fian- 
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ckise,  ooDflidered  that  it  could  only  be  exefcised.  as  of  ^^^^  'l^flnB* 

IMA 

coarse  it  could  only  be,  under  a  grant  from  the  legislature;      ^°*^* 
and  that  those  who  held  it  a  natural  right,  regarded  the     Bbowv 
oonstitation  they  were  framing  as  a  restriction  upon  the     Kiluav. 
exercise  of  the  right  otherwise  than  in  a  manner  to  be  pre- 
scribed by  the  legislature.    Both  regarded  the  constitution 
as  controlling  the  subject. 

When  the  propositions  came  to  a  vote,  the  hard  money 
men  voted  with  the  free  bank  men  against  the  state  bank 
section,  and  with  the  state  bank  men  against  the  free  bank 
section,  and  thus  at  first  defeated  both.  The  free  and  state 
bank  men  then  combined  and  adopted  both  sections,  sub* 
stantially  as  introduced. 

They  provide  that  the  legislature  may  create  a  state 
bank  by  charter  of  incorporation,  with  power  to  issue  bills. 
This  was  the  proposition  of  the  state  bank  men.  And, 
also,  that  *^No  banks  shall  be  established  otherwise  than 
under  a  general  banking  law  except"  a  state  bank;  which 
^law  shall  provide  for  the  registry  and  countersigning,  by 
an  officer  of  state,  of  all  paper  credit  designed  to  be  circu* 
lated  as  money,"  &c.  This  was  the  proposition  of  the  free 
bank  men.    Ck>nst.,  art  ix. 

This  historical  view  enables  us  at  once  to  determine  the 
effect  to  be  given  to  the  section  of  the  constitution  touch- 
ing general  banking.  It  was  designed  to  operate  on  indi- 
viduals as  well  as  upon  the  legislature.  It  prohibits  all 
banking,  by  way  of  issuing  bills,  except  in  the  mode  pre* 
scribed  by  statute.  It  must,  by  its  terms,  prohibit  general 
or  free  banking  in  any  other  mode,  for  the  reason  that  free 
banks  are  not,  and  cannot  be  established  by  the  legislature. 
That  body  can  only  prescribe  the  terms,  conditions,  and 
mode  upon  and  in  which  individuals  may  establish  them. 
The  legislature  can  only  establish,  in  the  strict  sense  of  the 
term,  a  bank,  by  granting  a  special  charter.  It  does  not 
thus  establish  free  banks.     Individuals  establish  them. 

Accordingly,  we  find  that  the  legislature  has  enacted  a 
general  law,  entitled  ^  An  act  to  authorize  and  regulate  the 
business  of  general  banking,"  which  provides  that  **any 
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Not.  Term,   number  of  personB,  not  less  than  eleven,"  may,  nnder  pic- 

^^°*      scribed  regulations,  establish  a  bank,  &c. 

Bbowv  It  seems  to  us,  upon  a  view  of  the  whole  matter,  dear 

SiujAv.     beyond  doubt,  that  no  bank  of  issue  can  be  established  in 

this  state  under  our  present  constitution,  except  a  state 

bank,  and  free  or  private  banks  pursuant  to  the  proviflioiis 

of  the  general  banking  law. 

This  being  the  case,  it  follows  that  the  Citizens'  Bamk  of 
Oosport  is  an  illegal  institution;  and  further,  that  because 
of  its  illegality,  its  issues  are  void.  See  Curtis  v.  LeaviU, 
16  New  York  R.  (Smith)  p-  l.—Latoler  v.  Burt,  7  Ohio 
State  R.  340. — Smead  v.  The  BidianapoUsj  Sfc^  RaUraad  Ox, 
at  this  term  (1).  And  being  void,  the  law  is  well  settled 
that  they  cannot  be  made  the  foundation  of  an  action.  Any 
'  consideration  given  for  them  may  be  recovered  back;  but  a 
suit  on  the  bills  is  not  maintainable. 

We  have  no  statute,  it  may  be  remarked,  as  ^we  ought 
to  have,  making  it  a  penal  ojBfense  to  issue  such  paper; 
hence  its  issuers  cannot  be  punished;  but  being  inhibited 
by  the  constitution,  and  impliedly  by  statute,  though  not 
under  a  penalty,' they  are  illegal  and  void. 

Since  this  cause  was  submitted  here,  the  legislature  has 
enacted  a  law  as  follows: 

^  An  act  to  enable  the  holders  of  unauthorized  paper 
money  to  collect  the  amount  thereof,  firom  any  person, 
company,  or  corporation  heretofore  or  hereafter  issuing  or 
aiding  in  the  issue  or  circulation  thereof. 

^^  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  LkUanoj  That  any  person,  company,  or  corpoa* 
tion,  not  authorized  by  the  laws  of  this  state,  or  any  other 
state  of  the  United  States,  who  have  made,  issued,  or  cir- 
culated, or  caused  to  be  made,  issued,  or  cixcuiated,  any 
bill,  note,  or  promise  to  pay,  in  the  nature,  similitude,  or 
likeness  of  paper  cuirency,  or  bank  bills,  shall  forfeit  and 
pay,  by  way  of  civil  damages,  to  any  person  hokling  the 
same,  and. who  has  received  the  said  bills  or  notes  in  the 
course  of  business,  and  for  which  a  valuable  consideratiGii 
has  been  paid  or  parted  with,  the  full  amount  of  the  face 
thereoC 
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^  Bea  2.  Any  person^  company,  ot  corporation,  not  author^  2^*  7«n, 
ized  by  the  laws  of  this  state,  or  any  other  state  of  the      *°^ 
UmUd  BiateSj  who  shall  make,  issue,  utter,  or  circulate,  or     Bbowv 
cause  to  be  made,  issued,  uttered,  or  circulated,  any  bill,    Kiuxur. 
note,  or  promise  to  pay,  in  the  nature,  similitude,  or  like- 
ness of  paper  cunrency,  cnr  bank  bills,  shall  forfeit  and  pay, 
by  way  of  civil  damages,  to  any  person  holding  the  same, 
and  who  has  received  the  said  bills  or  notes  in  the  course 
of  business,  and  for  which  a  valuable  consideration  has 
been  paid  or  parted  with,  the  full  amount  of  the  face  there*  * 
o£ 

<^  Sec  3.  Be  it  further  enacted,  that  any  person,  company, 
or  corporation,  who  have  heretofore  made,  issued,  uttered, 
or  circulated,  or  caused  the  same  to  be  done,  any  such  bUl, 
note,  or  promise  to  pay,  as  in  the  last  preceding  section 
described,  and  who  shall,  hereafter,  in  any  manner,  aid  or 
encourage  the  further  circulation  of  the  same,  either  by 
holding  out  a  promise  that  the  same  shall  be  redeemed,  or 
otherwise,  shall  forfeit  and  pay  by  way  of  civil  damages,  to 
any  person  holding  the  same,  and  who  has  received  the 
said  bills  or  notes,  in  the  course  of  business,  and  for  which 
a  valuable  consideration  has  been  paid  or  parted  with,  the 
full  amount  of  the  face  thereo£ 

^  Sec  4.  In  all  prosecutions  under  the  preceding  sections 
of  this  act,  the  notes  or  bills  as  therein  described,  shall  be 
received  as  evidence  of  the  amount  of  damages  the  plaintiff 
is  entitled  to  recover,  and  in  any  such  trial,  it  shall  not  be 
necessary  to  prove  the  execution  of  such  bills  or  notes,  un- 
less the  same  is  denied  under  oath.  Provided,  however, 
that  if  any  bill,  note,  or  promise  to  pay,  as  described  in  this 
act,  shall  be  lost  or  destroyed,  or  shall  be  in  the  possession 
of  the  person,  company,  or  corporation,  who  issued  the 
same,  or  any  officer,  or  agent,  or  member,  of  such  company 
or  corporation,  such  person,  company,  or  corporati<»i,  not 
having  redeemed  the  same,  the  same  may  be  sued  upon  as 
a  lost  instrument,  and  it  shall  not  be  necessary  to  produce 
upon  trial  such  bill,  note,  or  promise  to  pay. 

^  Sec  5.  Inasmuch  as  a  large  amount  of  unauthorized 
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Mvr.  Tens,   paper  currency  is  now  in  cmmiatifHi  throughout  the  state, 
^^^^*      and  the  holders  thereof  unable  to  collect  the  same,  it  is 
BxncBMMB    hereby  declared  that  an  emergency  exists  requiring  ibe  im- 
Lasut.     mediate  taking  effect  of  this  act,  and  the  same  shall,  there* 
fore,  be  in  force  from  and  after  its  passage  and  publication 
in  the  LuUana  State  Joumal  and  the  iidiana  Siaie  Sewii 
neL 
<<  Approved  December  23, 186a" 

This  act  was  published  on  the  24th  of  December j  1858, 
and  is,  therefore,  now  in  force;  but  it  cannot  influence  the 
decision  of  the  cause  now  before  us.  See,  as  to  the  reme* 
dy  under  it,  Lawler  v.  Butty  supra. 

Pet  Owriam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c* 

W.  M,  Fra/nkHn,  for  tlie  appellants* 
J.  H.  Martinj  for  the  appellee. 

(1)  AniB,  104. 


■  *i 


HUTCHENS   V.  LaSLET. 

The  third  paragraph  of  ^  211, 2  R.  S.  p.  75,  should  not  reoeiFe  a  constniGliaii 
as  broad  as  its  language  will  bear. 

It  does  not  applj  to  a  case  where  tiie  sale  of  the  lands  has  been  set  aside  or  de- 
clared Toid  in  a  snit  bjibe  purchaser  to  reooyer  possession  wiAin  ten  jttn, 
and  the  snit  thereupon  abandoned. 

It  has  reference  to  suits  bj  the  execution-defendant,  or  such  as  claim  nnder 
him,  brought  to  avoid  the  sheriff's  sale  hy  attacUng  it  conateraOj,  irtoe, 
untQ  such  salt,  it  has  not  been  judicially  set  aside. 

iSST'  ®'  APPEAL  ftom  the  Eandolpk  Cirouit  Court 

Perkins,  J.— Action  to  recover  possession  of  real  estate. 
Answer,  that  the  plaintiff  in  the  action  is  the  execntioD- 
defendant  to  a  fcmner  suit  on  an  execution  upon  the  jadg> 
ment,  in  which  the  land  in  question  was  sold  as  the  pro- 
perty of  said  EbitchenSf  plaintiff  in  this  suit;  and  tiiat  mofe 
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than  ten  years  elapsed  between  the  sale  on  said  execution   N<rT.  Tenn, 
and  the  commencement  of  this  suit.  1868. 


Reply,  that  for  seven  years  after  said  sale  on  execution,  Hvtchxhb 
no  attempt  was  made  to  dispossess  said  execution-defend-  Laslbt. 
ant  under  the  sale;  that  afterwards,  an  action  was  brought 
against  him  to  recover  possession  under  that  S£de,  in  which 
a  recovery  was  had  and  possession  obtained  below,  but 
that  the  judgment  was. reversed  in  the  Supreme  Court,  be- 
cause the  sale  was  void,  the  cause  remanded  to  the  Circuit 
Court,  where  it  was  dismissed  by  the  plaintijflT  therein,  at 
his  own  costs,  and  had  never  been  renewed;  and  that  this 
suit  is  to  recover  possession  of  said  land  from  said  Smithy 
or  his  grantee  with  notice.  The  reply  further  shows,  that 
the  judgment  on  which  the  sale  was  made,  was  also  re- 
versed. This  reply  was  stricken  out  as  irrelevant.  Judg- 
ment for  the  defendant  below. 

The  section  of  the  statute  relied  upon  in  the  answer  is 
as  foUows  (2  R.  S.  p.  75,  §  211,  par.  3) :  '<  Actions  for  the 
recovery  of  real  property  sold  on  execution,  brought  by  the 
execution-debtor,  his  heirs,  or  any  person  claiming  under 
him  by  title  acquired  after  the  date  of  the  judgment,  shall 
be  brought  within  ten  years  after  the  sale." 

This  statute  cannot  be  allowed  a  construction  as  broad 
as  its  language.  If  it  could,  it  would  bar  an  execution- 
defendant,  simply  because  he  might  have  been  an  execu- 
tion-defendant, from  suing,  in  any  case,  to  recover  land 
which  had  been  sold  on  execution  against  him  more  than 
ten  years  previous. 

But  the  statute  would  not  apply  to  every  such  case. 
Nor  do  we  think  it  applies  to  the  present,  where  the  sale 
of  the  land  has  been  set  aside,  or  declared  void,  in  a  suit 
by  the  purchaser  to  recover  possession  within  the  ten  years, 
and  the  suit  for  possession  thereupon  abandoned  by  the 
plaintiff.  The  statute  has  reference  to  suits  by  the  execu- 
tion-defendant, or  such  as  claim  under  him,  brought  to 
avoid  the  sheriflPs  sale  by  attacking  it  collaterally  in  such 
suit,  where,  till  such  suit,  it  has  not  been  judicially  set 
aside. 

The  Court  erred  in  striking  out  the  reply. 
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1858, 

TsB  Iirsiijr- 

▲POL18.  &0., 

Bailbo'd  Co. 

T. 

Tawwb. 


Per  Ouriam.'^The  judgment  is  reTened  with 
Cause  remanded,  &c. 
J.  Perry y  iot  the  appellant 
J.  Smitkf  for  the  appellee. 


u 

169 


4581 
462 


581 


The  Indianapolis,  Pittsburgh,  and  Clbvbi«ani>  Rail* 

ROAD  Company  ©.  Tappb.* 


Acdoa  in  the  Common  Ptofts  against  a  raHroad  company  fe  kiUiag  n  bonei 
The  complaint  contained  two  paragraphs,  the  first  founded  on  tlie  act  of 
March  1, 1853,  and  the  second,  a  common  connt,  in  the  natore  of  trespass  as 
common  law,  alleging  that  the  kQling  oocnrred  throngh  the  "fiuilt,  mseoa- 
dnct,  and  negligence"  of  the  employ^  of  the  oompaoy.  A  nogle  donr* 
rer  to  the  whole  complaint,  and  separate  demnrrers  to  hodli  pangic^ifas,  woe 
OTermled.  Answer,  1.  The  general  denial.  2.  Seyeral  paragraphs,  aO  go- 
ing to  show  that  the  horse  was  killed  without  the  fknlt  of  the  oompanr. 
Demnrrer  to  the  latter  paragra{As  sustained.  The  defendant  tfaen  with- 
drew the  general  deniaL  Damages  were  assessed  and  judgment  ifdoei 
for  the  plaintiff. 

Hdd,  1.  That  the  single  demnrrer  to  both  paragraphs  of  the  complaint  wss 
rightly  oyermled. 

S.  That  the  separate  demarrar  to  the  first  paragraph  of  the  oomplaiat  shoaU 
haye  been  sustained ;  that  the  paragraph  contained  no  caoae  of  actknk— the 
Court  having  no  jurisdiction  under  the  statute. 

3.  That  the  second  paragraph  of  the  complaint  was  good  on  demurrer. 

4.  That  as  to  that  paragraph,  those  paragraphs  of  the  anffwvr  to  which  a  de- 
murrer was  sustained,  amounted  to  no  more  than  the  general  denial;  and, 
hence,  the  Court  did  not  err  in  sustaining  the  demurrer,  though  they  would 
haye  been  more  properly  stricken  out  on  motion. 

5.  That,  the  evidence  not  being  in  the  record,  the  Court  win  presume,  in  ikror 
of  correct  action  in  tiie  Court  below,  that  the  damages  were  anaessed  upon 
the  good  count  in  the  complaint,  and,  hence,  that  the  error  in  orermUng  the 
demurrer  to  the  first  paragraph  of  the  complaint  cannot  reverse  the  jodg> 
ment. 


Saturday, 
January  8, 
1859. 


APPEAL  from  the  Marion  Court  of  Common  Fleas. 
Perkins,  J. — This  was  an  action  brought  by  tiie  appellee 
against  the  appellants,  in  the  Marion  Common  Pleas  Court, 


*  A  petition  for  a  rehearing  of  this  case  was  filed  on  the  dd  of  Jioreft,  and 
overruled  on  the  12th  of  the  same  month. 
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to  recover  damages  for  a  horse  killed  by  being  run  over  by  ^^*  Tmn^ 
a  train  of  cars  belonging  to,  and  while  in  the  employ  of,       ^^Q* 
the  appellants.  TBsIin>Lur- 

The  complaint  contains  two  paragraphs.  The  first  is  bailbo'dCo. 
founded  on  the  act  of  Mcurch  1, 1853,  and  alleges  ^'that  the  tj^. 
defendants,  on  the day  of  Augvat^  1856,  by  their  em- 
ployes and  agents,  were  running  a  locomotive  and  train  of 
cars  on  the  railroad  belonging  to  said  defendants,  in  the 
said  county  of  Marion;  that  then  and  there  the  said  loco- 
motive and  train  of  cars,  while  being  so  run  as  aforesaid, 
struck,  passed  over,  and  killed  a  horse  belonging  to  said 
plaintiff,  of  great  value,  to-wit,  of  the  value  of  200  dollars; 
that  said  railroad  was  not,  at  the  time  and  place  aforesaid^ 
fenced  in  by  said  defendants,  in  manner  and  form  as  in 
the  statute  provided."  The  second  paragraph  is  a  com- 
mon count,  in  the  nature  of  trespass  at  common  law,  and 
is  the  dame  as  the  first,  except  that  it  alleges  that  ''the  said 
locomotive  and  train  of  cars,  while  being  so  run  as  afore- 
said, and  through  the  fault,  misconduct,  and  negligence  of 
the  said  employes,  servants,  and  agents,  struck,  passed  over, 
and  killed,"  &c.;  and  does  not  contain  any  aUegation  as  to 
the  road  not  being  fenced. 

The  defendants  below  demurred  to  the  complaint,  and 
to  both  paragraphs  thereof,  which  demurrers  were  over- 
ruled; and  this  is  alleged  as  one  of  the  causes  of  eiror. 

It  is  contended  on  behalf  of  the  plaintiff  below,  that 
though  the  act  of  March  1,  1853,  made  mention  only  of 
justices  of  the  peace,  yet,  under  §  11,  ch.  8,  2  R.  S.  p.  18, 
giving  the  Common  Pleas  Court  ''concurrent  jurisdiction 
with  justices  of  the  peace,  in  all  cases  where  the  sum  due 
or  demanded  is  not  less  than  50  dollars,"  that  Court  had 
jurisdiction  in  cases  under  said  act,  and  would  be  governed 
by  its  provisions. 

This  point  has  been  decided  otherwise.  The  Jefferson^ 
viUe  Railroad  Co.  v.  Martinj  10  Ind.  R.  416.  This  case 
has  been  followed  in  subsequent  cases. 

The  first  paragraph  of  the  complaint  was  bad,  the  sec* 
end  good.  The  single  demurrer  to  both  paragraphs  was, 
therefore,  rightly  overruled. 
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Not.  Term,       But  the  separate  demurrer  to  the  first  paragraph  was 

•'•^^*      wrongly  overruled.     The  point  whether  there  can  be  a  de> 

Tbs  Ikdiav-  muirer  to  the  whole  complaint,  when  consiatmir  of  eereial 

^^.^.  paragraphs,  and  a  separate  demnner  to  e«,h  pann^pb, 

Tajntb.      "^^^  "^^  raised.     The  Conrt  treated  all  the  demunen  as 

properly  filed,  and  considered,  and  decided  upon  them*    It 

should  have  sustained  that  to  the  first  paragraph^  beeanse 

that  paragraph  contained  no  cause  of  action. 

But  can  this  error  reverse  the  judgment? 

This  depends  upon  what  was  subsequently  done  in  the 
cause. 

The  defendant  answered  by  the  general  denial,  and  by 
several  paragraphs,  all  going  to  show  that  the  hoiae  was 
killed  without  the  fault  of  the  railroad  company.  A  de> 
murrer  was  sustained  to  aU  the  paragraphs  of  the  answer, 
except  the  general  denial. 

Now,  as  to  the  second  paragraph  of  the  complaint,  the 
only  valid  one,  those  paragraphs  of  the  answer  to  whidi  t 
demurrer  was  sustained  amounted  to  no  more  than  the 
general  denial,  as  under  that,  the  plaintiff  was  bound  to 
prove  negligence  on  the  part  of  the  company  to  enable 
him  to  recover.  Hence,  it  was  not  error  in  the  Court  to 
sustain  a  demurrer  to  them;  though,  properly,  they  should 
have  been  set  aside  on  motion.  But  the  mode  of  attack* 
ing  them  by  demurrer  was  not  objected  ta 

The  case  now  stands  thns : 

A  complaint  containing  one  good  paragraph,  and  an  an- 
swer in  general  deniaL    Here  is  a  good  issue. 

At  this  stage  of  the  proceedings,  the  defendant  with- 
drew  the  general  denial,  and  thus  left  a  complaint  with 
one  good  paragraph  unanswered.  Upon  that,  damages 
were  assessed,  and  judgment  rendered  for  the  plaintiff 

The  evidence  is  not  upon  the  record. 

It  has,  in  this  state,  since  1817,  been  a  statutory  rule  of 
law,  that  where  the  declaration  or  complaint  contains  one 
good  count,  and  other  bad  counts  or  paragraphs,  and  there 
is  a  general  verdict  for  the  plaintiff,  it  may  be  sustained. 
In  such  case,  the  defendant  should  ask  the  Court  to  in- 
struct the  juiy  to  assess  the  damages  upon  the  good  oonnt 
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or  paragraph,  and  where  the  record  is  silent  on  the  point,  ^<^*  Tenoi, 
it  will  be  preBumed  snch  course  was  taken.     Newell  v.       •^^^* 
Dawnsj  8  Black£  523.    The  spirit  of  the  new  code  requires    Wujjlama 
the  perpetuation  of  this  rule.  Walxxb. 

In  this  case,  at  the  assessment  of  damages,  if  the  de* 
fendant  had  asked  such  an  instmction,  and  it  had  been 
refused,  or  he  had  taken  any  proper  mode  to  cause  it  to 
appear  of  record  upon  what  paragraph  the  damages  were 
assessed,  a  question  would  have  been  presented  to  the 
Ck>urt  But  a  complaining  party,  as  a  general  rule,  must 
show  that  he  has  been  injured;  and  where,  as  in  this  case, 
the  damages  might  have  been  assessed  upon  the  good 
paragraph,  and  it  is  not  shown  that  they  were  not,  we 
must,  according  to  settled  rules  of  practice  in  this  state, 
sustain  the  action  of  the  Court  below. 

This  is  strictly  analogous  to  the  rule  adopted  under  the 
old  practice,  where  the  Court  sustained  a  demurrer  to  a 
good  plea  of  payment,  to  still  require  the  defendant  to 
offer  the  matter  so  pleaded  under  the  general  issue,  if  it 
was  in,  and  to  presume,  in  the  Supreme  Court,  that  he 
had  done  so,  the  contrary  not  appearing.  Elliott  v.  Wrightf 
7  Ind.  R.  374. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

&  Yandes  and  G  C  Hines^  for  the  appellants. 

H.  (yNeal  and  O.  H.  Chapmany  for  the  appellee. 


•  ^m^'* 


Williams  and  Another  v.  Walker* 

APPEAL  from  the  Fountain  Circuit  Court.  Sahirdaif, 

Per  Curiam^ —  Walker  sued  Williams  and  Barman  upon  iSoT^  ' 
a  promissory  note  for  the  payment  of  8,600  dollars.    Is- 
sues were  duly  made  and  submitted  to  a  jury,  who  found 
for  the  plaintiff  3,477  dollars.    And  the  Court,  having  re- 
fused  a  new  trial,  rendered  judgment  on  the  verdict 
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IXoff.  T«nB,       The  errors  assigned  relate,  first,  to  the  iDStmctions  given 

^^^'      by  the  Court;  and  secondly,  to  its  refusal  to  grant  a  new 

BuBH       triaL    Neither  assignment  is  available.    The  record  shows 

Trubt.      affirmatively  that  to  the  instructions  given  to  the  jury  no 

exception  was  taken  by  either  party;  hence,  the  action  of 

the  Circuit  Court  in  giving  them,  or  either  of  them,  is  not 

examinable  in  this  Court.     And  in  relation  to  Hie  refusal 

to  grant  a  new  trial,  we  are  of  opinion,  having  examined 

the  evidence  carefully,  that  it  fully  sustains  the  verdict. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs* 

&  A.  Haff^  Z.  Bairdy  and  X  M.  La  Rue^  for  the  appd> 
lants. 


•  ^mm  * 


Rush  v.  Truby,  Administrator. 

The  obligee  in  a  bond  for  the  convejance  of  real  estate,  is  bound,  in  case  of 

the  death  of  the  obligor,  to  accept  a  deed  from  his  heirs,  or  from  a  eoami»' 

sioner  appointed  by  the  Court  to  caanj  for  ihem. 
Death  does  not  destroy  the  mntnality  of  the  contract;  each  party  takes  thi 

chance  as  to  which  may  die  first;  and  if  either  die  before  the  execstioa  of 

the  contract,  it  is  to  be  executed,  on  his  part,  by  his  heirs. 
There  is  no  hardship  in  (his.    If  the  tide  be  defectiTe,  it  may  be  refused,  eitfacr 

from  the  obligor  or  his  heirs. 
The  personal  ooyenant  of  Ihe  obligor  does  not,  howerer,  bind  the  hein  beTond 

the  amount  of  the  property  they  receiye  from  the  obligor's  estate. 
If  tl/e  obligor  make  the  deed,  liTe  a  year  afterwards,  and  then  die  insohreni,  tad 

afterwards  the  tide  fail,  the  grantee  is  without  remedy. 
And  if  the  obligor  die  before  the  deed  is  made,  and  the  heirs  or  a  oommiiiioaer 

make  it,  and  afterwards  the  title  fail,  it  teem*,  that  Ae  heirs  would  be  fiabk 

to  refund  the  purchase-money  with  interest,  to  an  amount  equal  to  what 

they  receiTed  fit>m  the  obligor's  estate. 

Saturday,  APPEAL  from  the  Elkhart  Court  of  Ck>mmon  FlesA, 

l^S^  '  Perkins,  J. — The  question  upon  which  the  decisicm  of 

this  case  turns,  is,  whether  the  obligee,  in  a  bond  for  the 

conveyance  of  real  estate,  is  boxmd,  in  case  of  the  death  of 

the  obligor,  to  accept  a  deed  from  his  heirs,  or  a  conunis- 
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sioner  appointed  by  the  Court  to  convey  for  them,  and  is  1^*  Twrn, 
liable  to  a  judgment  for  specific  performance.     The  ques-      ^^^*^ 
tion  was  left  in  doubt  in  Mather  v.  Skerwoody  8  Ind  R.  92,       Bvsa 
which  see,  and  note  thereto.  Tbitbt* 

It  seems  that  death  does  not  destroy  the  mutuality  of 
the  contract;  that  each  party  to  such  contract  takes  the 
chance  as  to  which  may  die  first;  and  that  when  the  death 
of  either  happens  before  the  execution  of  the  contract,  it  is 
to  be  executed  on  his  part  by  his  heirs.  Sto^hlenburgh  ▼. 
TompkinB^  1  Stock.  (N.  J.)  332. — 2  Hifliard  on  Vendors,  p. 
306.  Nor  does  there  seem  to  be  any  hardship  in  this.  If 
the  title  can  be  shown  to  be  defective,  that  is  a  sufficient 
reason  for  refusing  to  accept  it,  either  from  the  obligor  or 
his  heirs.  If  it  cannot  be  shown  to  be  defective  at  the 
time  the  contract  is  to  be  performed,  the  obh'gee  is  bound 
to  accept  the  title  firom  the  obligor  if  be  be  living.  It  is 
true,  in  such  case,  he  obtains,  in  addition  to  such  title  as 
may  be  conveyed,  the  personal  covenant  of  the  obligor; 
but  that  covenant  does  not  bind  the  heirs  beyond  the 
amotmt  of  property  they  may  receive  from  the  obligor's 
estate.  If  the  obligor  make  the  deed,  live  a  year  after* 
wards,  and  then  die  insolvent,  and  afterwards  the  title  to 
the  land  conveyed  by  the  deed,  or  supposed  to  be  conveyed, 
fietil,  the  obligee,  now  grantee,  is  remediless.  And  where 
the  obligor  dies  before  the  deed  is  made,  and  it  is  exe- 
cuted afterwards  by  the  heirs,  or  a  commissioner  for  them, 
and  the  title  aft^wards  fails,  it  is  probable,  though  we  do 
not  here  decide  the  point,  that  the  heirs  might  be  liable  to 
refund  the  purchase-money  and  interest,  to  an  amount 
equal  to  what  they  had  received  from  the  obligor's  estate. 

Per  Chiriam. — The  judgment  is  affirmed  with  costs. 

J.  A.  lAstaiij  for  the  appellant 

T.  O.  HarriSj  EL  C.  Newcomby  J.  8.  Harvey^  and  J.  & 
Tarkingian^  for  the  appellee. 
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Not.  Tenn, 
*™^  Inoebsoll  t>.  The  State. 


Ih^bbsoli. 

T 

Thb  Statb.   '^^  liquor  law  of  1855  exptesAy  repealed  UiAt  of  1853;  and  tiia  SKpnmt 

Court  having  been  for  abont  three  years  eqnallj  divided  upon  tbe  question 
of  the  oonstitntionalitj  of  that  portion  of  the  act  of  1855  inhibiting  die  retul 
of  liqnors,  whidi  division  left  that  part  of  the  act  in  force  during  that  period, 
— Ae^,  that  although  the  entire  act  of  1855  haa  been  fioallj  deeland  void, 
it  cannot  be  jnstly  held  that  the  act  of  1853  was  in  force  daring  that  tinie. 

MMdwf,  APPEAL  from  the  Sullivan  Court  of  Common  Pleas. 

lassfT       '         Perkins,  J. — Prosecution  against  Daniel  BigersoU  (or 
misdemeanors. 

Tbe  information  contains  two  paragraphs-— one  chaig* 
ing  that  said  IngersoU  kept  a  tippling'houjse  in  a  riotoos 
and  disorderly  manner,  to  the  great  annoyance  of  the 
neighborhood,  &c.;  the  other,  that  he  sold  spintuons  liqnor 
by  retail,  without  a  license  pursuant  to  the  liquor  act  of 
1853. 

The  state  elected  to  prosecute  under  the  second  pan- 
graph*  The  defendant  was  convicted.  The  first  para- 
graph contains  a  substantially  good  charge  of  a  puUic 
nuisance  at  common  law  ( The  Stale  v.  Millikinf  8  Blackf. 
260);  and  was  sustainable  under  §§  8,  9, 10,  of  the  genenl 
act  for  the  punishment  of  misdemeanors.  2  R.  S.  fp.  428, 
429. 

But  as  this  paragraph  was  abandoned  by  the  proseeator, 
we  need  not  further  notice  it  The  second  paragraph,  as 
we  have  said,  was  for  retailing  in  violation  of  the  act  of 
1853. 

We  think  the  conviction  on  this  paragraph  cannot  be 
i^ustaJned.  The  prosecution  was  commenced  after  the 
liquor  law  of  1855  went  into  force,  which  law  expressly  re- 
pealed the  act  of  1853. 

We  will  very  briefly  state  our  reasons  for  this  posifioD. 
In  1853,  the  legislature  enacted  a  liquor  law  to  take  effect 
upon  conditions.  This  Court  held  those  conditions  void, 
and  made  the  law  absolute.  Maize  v.  The  Slaie^  4  Ind 
R.  342. 

The  Court,  in  so  doing,  probably  strained  a  principle, 
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viz.,  that  a  law  may  be  void  in  part  and  valid  in  part,  be-   Nor.  Term, 
yond  its  just  application,  in  order  that  the  state  might  not       ^^^* 
be  left  without  some  regulation  of  the  liquor  traffic.  Ihobmoll 

In  1855,  the  legislature  enacted  another  liquor  law,  and  Thx  Btavb. 
expressly  repealed  all  former  laws  in  conflict  with  it. 

Thb  law  went  into  operation,  was  acted  under,  and  was 
not  judicially  annulled  till  about  three  years  had  elapsed 
from  the  time  of  its  going  into  force.  It  was  not  annulled 
by  the  decision  in  Beebe  v.  The  State  [6  Ind.  R.  501].  The 
Court,  in  that  case,  was  equally  divided  upon  the  portion 
of  the  law  inhibiting  the  retail  of  liquors,  and  left  that  por- 
tion of  it  in  force,  by  the  application  of  the  same  principle 
that  had  continued  in  operation  the  act  of  1853,  as  above 
stated.  The  law  was  not  annulled  till  the  new  Court  came 
upon  the  bench,  when,  in  the  case  of  Howe  v.  The  States 
10  Ind.  R.  423,  decided  on  the  19th  of  Juney  1858,  the  Court 
unanimously  pronounced  the  law  void. 

Under  such  circumstances,  it  would  be  unjust — ^would 
be  a  violation  of  all  principles  of  right — ^to  hold  that  the 
act  of  1853  was  all  this  time  in  force,  and  the  people  in- 
coiring  its  penalties.  It  would  make  the  law  a  concealed 
trap  to  catch  victims. 

Hitherto  the  Court  has  avoided  expressing  an  opinion, 
it  not  having  been  absolutely  necessary,  as  to  the  repeal  of 
this  law,  feeling  that  the  uncertainty,  even,  existing  upon 
the  question,  might  operate  to  some  extent,  in  restraining 
the  retail  of  intoxicating  liquors.  But  now  that  a  session 
of  the  legislature  IAa  commenced,  it  is  highly  proper  that 
the  question  should  be  decided,  that  that  body  may  know 
just  how  the  question  stands,  and  provide  a  remedy  for  the 
evil. 

Per  Curiam, — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

8.  Caubon,  for  the  appellant. 
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The  State  v.  Sto&el. 

APPEAL  from  the  Lawrence  Court  of  Common  Plea& 

Per  Curiam, — The  judgment  in  this  case  is  reTeraed  on 
the  authority  of  JbigersoU  v.  The  State^  at  this  teim  (1). 

The  judgment  is  reveised  with  costs.  Cause  lemand- 
ed,  &C. 

R.  C.  McAfeej  for  the  state. 

X  Baker^  for  the  appellee. 


(1)  ThecaMMztp 


Richardson  v.  Fouts. 


Suit  bj  a  &tfaer  for  the  Beduction  of  his  daaghter.  The  Comt  refnsed  to  in- 
•traet  the  jnrj  that  ''mere  proof  that  the  deftndant  has,  at  one  or  B«e 
times,  had  sexual  interoonne  with  said  E,,  is  not  sofildent  to  "^^^i?**"  tUs 
BukL"  But,  on  motion  hj  the  defendant^  the  Court  instnicted  to  the  cffsi 
that  the  jnrj  should  find  for  the  defendant,  unless  the  plaintiff  had  prored 
that  the  defendant  got  Wa  daughter  with  child.  Hdd,  tiiat  the  sabstance  of 
the  instractioB  refttsed,  being  contained  fai  that  girea,  tiie  retaal  of  the 
fonner  was  not  error. 

The  defendant  asked  tiie  following  instruction :  "If  you  beUere  the  plamtzff, 
the  father,  has  misconducted  himself  in  relation  to  his  daughter,  in  aUowimg 
the  defendant,  a  married  man,  to  visit  hM*  as  a  suitor,  and  pladng  her  in 
exposed  situations,  he  caanot  proseeute  this  action."  The  Gooit  nteed 
the  instruction  in  that  form,  but  after  striking  out  die  words,  "he  cannot 
prosecute  this  action,"  and  inserting  the  words,  "it  is  a  cirenmstanoe  joa 
have  a  right  to  consider,  in  determining  his  rfght  to  recover,"  Ac,  it  wss 
given. 

Hdd,  1.  That  the  instruction  might  have  been  reftised  for  not  mntmSmSm^  the 
ftirther  condition,  that  the  plaintiff  knew  the  defendant  to  be  a  mamed 


S.  That  the  instruction,  as  given,  was  more  favorable  to  the  defendant  tiwa  he 
had  a  right  to  ask. 

The  Court  gave  the  following  instniction :  "A  dispodtiofi  on  her  Cthe  and 
E.'i)  part  to  prevaricate,  if  upon  immaterial  points,  should  not  afiect  her 
credit,  if  in  her  material  statements  she  was  corroborated  hj  drcunstances, 
or  bjr  other  witnesses."    The  following  was  also  given,  on  motioB  bj-  tte 
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d«feiidMit :   "Ton  Bbould,  in  estisubtiiig  die  credibUitj  of  E.,  take  into  con-    Nor.  Temi, 
sideratioii  any  Tariadon  in  her  testimony  before  the  jnBtice,  &e.,  on  the  has-        1858. 
tttrdy  trial,  and  here ;  a&o  any  oonfeuion  or  statement  nkade  by  her  at  any 
other  time,  whether  in  writing  or  otherwise,  which  doea  not  agree  with  her 
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Btatements  upon  tiiia  trial;  also  her  manner  of  testifying,  and  her  oontradic*  Foura. 
tions,  if  any;  also  her  position  in  this  trial,  aa  the  daughter  of  the  plaintiff," 
&c.  Held,  that,,  taking  these  instructions  together,  the. former  could  not 
haye  misled  the  jury. 
Upon  the  trial,  after  the  aigtmient  had  commenced,  the  Court  permitted  the 
daughter  to  explain  her  testimony.  Held,  that  the  Court  must,  in  such 
eases,  be  pcnnitted  to  exerdse  a  sound  discretion ;  and  that  all  the  evidence 
not  being  in  the  record,  this  Court  cannot  say  that  the  Court  below  ex- 
ceeded this  discretbn. 

APPEAL  from  the  Cass  Circuit  Ck)urt  Y""^'.^ 

T  •  -rt  January  10, 

Hanna,  J. — This  suit  was  brought  by  Fouts  against  1859. 
Richardson^  for  the  seduction,  &c«,  of  Elizabeth^  the  daugh- 
ter of  said  Fouts. 

The  questions  presented  by  the  appellant  are — 

First.  Upon  the  instructions  given  and  refused  by  the 
Court 

Second.   Upon  the  admission  of  evidence. 

The  first  point  made  by  the  appellant,  in  his  brief,  upon 
the  instructions,  is,  that  it  was  enror  to  refuse  the  follow- 
ing, asked  by  him : 

^^Mere  proof  that  the  defendant  has,  at  one  or  more 
times,  had  sexual  intercourse  with  said  Elizabeth^  is  not 
sufficient  to  maintain  this  suit." 

'  Whether  it  was  error  to  refuse  the  instruction,  it  is  not 
necessary  to  decide,  for  the  reason  that  the  Court  gave  it, 
substantially,  in  another  asked  by  the  defendant,  to  the 
effect  that  the  jury  should  find  for  defendant  unless  the 
plaintiff  had  proved  to  their  satisfaction  that  the  defend- 
ant got  his  daughter  with  child  But  see  Knight  v.  WiU 
cax^  4  Kern.  416 ;  Boifle  v.  Brandon^  13  Mees.  and  Wels, 
738. 

An  instruction  in  the  following  words  was  asked  by  the 
defendant : 

"  If  you  believe  the  plaintiff,  the  father,  has  misconducted 
himself  in  relation  to  his  daughter,  in  allowing  the  defend-  ' 
ant,  a  married  man,  to  visit  her  as  a  suitor,  and  placing 
her  in  exposed  situations,  he  cannot  prosecute  this  action." 
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Not.  Term,  The  Court  refused  to  give  the  instruction  in  that  form, 
'*'°^'  but  struck  out  the  words,  "he  cannot  prosecute  this  ac- 
RicHABDsoH  tion,"  and  after  substituting  therefor  the  words,  "it  is  a 
FoTTTs.  circumstance  you  have  a  right  to  consider,  in  determining 
his  right  to  recover  in  this  case,"  the  Court  gave  the  in- 
struction. 

The  Court  was  asked,  by  the  original  instruction,  to  say 
to  the  jury,  that  if  they  found  a  certain  state  of  facts  to 
exist,  then  the  law  would  interpose  and  prevent  the  plain- 
tiff  from  maintaining  his  suit.  By  refusing  the  instruc- 
tion as  asked,  and  giving  it  as  modified,  the  Court,  in 
effect,  decided  that  such  a  state  of  facts,  if  found,  should 
not  defeat  the  suit  absolutely,  but  might  do  so,  as  the  jmy 
should  determine. 

The  Court  might  have  refused  the  instruction  altoge- 
ther, for  the  reason  that  it  assumed  the  existence  of  a  fact, 
to-\s'it,  that  defendant  was  a  married  man,  and  is  silent 
upon  the  question  of  knowledge,  upon  the  part  of  plainti^ 
of  that  fact. 

In  treating  of  defenses  to  this  action,  Mr.  Gbeenleap 
(2  Greenl.  Ev.  §  578),  says:  "He  [the  defendant]  may 
also  prove,  in  bar  of  the  action,  that  the  plaintiff  was 
guilty  of  gross  misconduct  in  permitting  the  defendant  to 
visit  his  daughter,  as  a  suitor,  after  he  knew  that  he  was  a 
married  man,  and  had  received  a  caution  against  admitting 
him  into  his  family."  See,  also,  Reddie  v.  Scoolt,  1  Peake, 
240 ;  AJeerlj/  v.  Haines,  2  Caines,  292 ;  Id  219 ;  3  Steph. 
Nisi  Prius,  pp.  2351,  2353. 

In  Van  Vacter  v.  JUTKillip,  7  Blackf.  680,  this  Court  de- 
cided that  there  was  no  error  in  the  refusal  of  an  instruc- 
tion to  the  effect  that  the  ill  temper  of  a  husband,  or  the 
fact  that  he  and  his  wife  lived  unhappily  together,  and 
occasionally  came  to  blows,  might  be  considered  in  miti- 
gation of  damages,  in  an  action  for  debauching  the  wife. 
The  legal  principles  and  rules  governing  a  suit  of  that 
character,  are  very  much  in  point,  and,  in  most  instances, 
applicable  in  a  suit  for  the  seduction  of  a  daughter. 

Mr.  Greenlgaf,  in  the  section  above  quoted,  it  appears 
to  us,  has  stated  the  law  as  favorably  for  a  defendant,  as 
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the  authorities  will  sustain.     We  have  not  been  pointed  Not.  Term, 
to,  nor  do  we  know  of,  any  case  in  this  Court  in  which  the       ^^°' 
question  has  been  directly  decided.    But  indirectly,  we  are  Richari>8oh 
given  to  understand  that  the  point  was  in  the  mind  of  the      Fouts. 
Court  in  the  case  of  Hill  v.  Wilson^  8  Blackf.  123,  where 
certain  acts  are  mentioned  as  sufficient  to  support  the  suit 
"where  there  was  no  connivance  by  the  plaintiff."     And, 
in  the  case  in  7  Blackf.  above  referred  to,  instructions  were 
silently  approved,  or  at  least  not  disapproved,  in  which  it 
was  assumed  that  the  defendant  might  defeat  the  charge 
of  criminal  conversation  "by  showing  that  the  connection 
had  taken  place  with  the  privity  or  consent  of  the  plaintift" 

The  tendency  of  these  decisions  would  appear  to  be, 
that  the  gross  misconduct  and  knowledge  spoken  of  by 
Greenleaf,  must  be  such  as  to  satisfy  a  jury  that  the 
father  had  connived  at,  was  privy,  or  had  consented  to,  the 
seduction  of  his  daughter.  Without  deciding  the  point, 
as  to  whether  the  law  is,  as  the  tendency  of  the  cases 
cited  appears  to  indicate,  we  think  the  instruction  refused 
does  not  come  up  even  to  the  authority  in  Greenleaf. 
It  is  assumed  in  that  instruction,  that  any  misconduct  of 
the  father  towards  his  daughter,  in  suffering  a  married 
man  to  visit  her  as  a  suitor,  whether  that  misconduct  was 
slight  or  gross,  or  whether  he  was  aware  of  the  fact  that 
he  was  a  married  man  or  not,  would  be  a  bar  to  his  right 
to  recover.  The  father  may  have  been  guilty  of  slight 
misconduct  in  suffering  the  defendant  to  visit  his  daugh- 
ter, even  if  he  had  been  an  unmarried  man,  and  he  m^y 
not  have  known  he  was  a  married  man,  although  in  point 
of  fact  he  may  have  been. 

For  these  reasons,  the  instruction  asked  was  properly 
refused,  and  that  given  was  more  favorable  to  the  defend- 
ant  than  he  had  a  right  to  ask. 

The  next  point  is  raised  upon  the  following  instruction 
given  by  the  Court : 

"  A  disposition  on  her  part  (the  said  ElizabetKs)  to  pre- 
varicate, if  upon  immaterial  points,  should  not  affect  her 
credit,  if  in  her  material  statements  she  was  corroborated 
by  circumstances,  or  by  other  witnesses." 
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Not.  Tenn,       It  is  urged  with  much  earnestness,  that  this  instruction 

^°^°'      is  wrong.     Whether  the  instruction,  as  an  abstract  propo* 

BioHi.Bi>Bov  sition,  is  right  or  wrong,  we  are  not  called  upon  to  decide, 

FoDTB.      in  this  case,  because  of  the  following  instruction  giTcn  on 

motion  of  defendant : 

^  You  should,  in  estimating  the  credibility  of  Elizabeth 
Fonts,  take  into  consideration  any  variation  in  her  testi* 
mony  before  the  justice  of  the  peace  on  the  bastardy  trial, 
and  here;  also  any  confession  or  statement  made  by  her 
at  any  other  time,  whether  In  writing  or  otherwise,  which 
does  not  agree  with  her  statements  upon  this  trial;  also 
her  maimer  of  testifying,  and  her  contradictions,  if  any; 
also  her  position  in  this  trial,  as  the  daughter  of  the  plain- 
tiff;  all  these  things  may  be  considered  by  yon  in  weij 
her  evidence," 

Taking  these  two  instructions  together,  we  do  not 
how  the  one  complained  of  could  have  misled  the  jnry. 

The  second  point,  as  to  the  admission  of  evidence,  arises 
out  of  the  fact  that,  after  the  argument  had  commenced, 
the  Court  permitted  the  witness,  Elizabeth  Fauis,  to  ex» 
plain  her  testimony  before  that  time  given.  She  had 
sworn,  upon  her  principal  examination,  that  she  had  never 
had  sexual  intercourse  with  any  other  person  but  the  de- 
fendant He  introduced  one  Doran,  who  testified  to  acts 
of  that  character  with  himself,  at  her  father's  house.  She 
was  then  recalled  by  the  plaintiff,  and  asked  if  she  had, 
about  the  time  stated  by  Doran,  had  "connection  with 
him  at  her  father's  house."  She  replied  she  did  not  think 
she  had.  She  was  then  asked  if  she  had  ever  had  "con- 
nection" with  said  Dor  an,  and  she  replied  that  she  had  at 
her  father's  house.  And,  in  answer  to  a  question  whether 
she  understood  the  meaning  of  the  word  "connection,"  she 
said  she  did.  After  the  argument  to  the  jury  had  begun, 
she  asked  leave  to  state  to  the  jury,  and  the  Court  permit- 
ted it,  "that  she  supposed  the  word  comseeliofi,  aa  used 
in  her  previous  examination,  meant  the  same  as  amversa- 
tion,  and  that  she  had  never  had  sexual  intercourse  with 
the  said  DoranJ^ 

The  judge  who  presides  at  the  trial  must  be  permitted 


OF  THE  STATE  OF  INDIANA.  471 

to  exercise  a  soimd  legal  discretion  in  regard  to  many  ^ot.  Tenn, 
things, connected  with  such  trials;  and  we  cannot  revise      ^^^* 
his  rulings  in  the  exercise  of  that  discretion,  whilst  he     Ebxrjlx 
keeps  within  that  limit.     We  cannot  say  that  he  exceeded  Tax  Stats. 
it  in  this  case.    The  evidence  is  not  all  in  the  record;  and 
-we  are  not  informed  of  the  situation  in  life^  education,  or 
intelligence  of  this  witness,  other  than  the  above  answers 
-would  appear  to  indicate,  and  the  allegation  in  the  com- 
plaint that  she  was  fourteen  years  old* 

Per  Oiariam4 — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

D.  2>.  Ptatt  and  &  a  Taber,  for  the  appellant. 


Thb  State  v.  Doty. 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  Mwtdcuf, 

Per  Ckiriam^ — Information  for  retailing  against  the  act  1859!^    ' 
of  1853.    Information  quashed. 

The  judgment  is  affirmed.    See  IngersoU  v.  The  SUUe^ 
at  this  term  (1). 

2L  H.  LUson  and  P.  S.  Kennedp^  for  the  state. 

(1)  Ante,iH, 


»»  > 


Kernan  V,  The  State. 

If  A.y  tefSng  as  an  offloer,  leiie  B.  upon  a  proper  warrant  for  Mi  arrest,  and 
B.,  after  being  informed  that  A.  had  such  wanant,  strike  him  while  he  is 
executing  it,  a  prosecution  for  assault  and  battery  will  lie. 

And  if  facts  exist  which  would  justify  the  act,  such  as  the  illegality  of  the  war- 
rant, &c.,  the  defendant  must  show  them,  otherwise  the  yalidity  of  the  war> 
rant,  Ibc.,  will  be  presumed. 
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Not.  Tenn,       APPEAL  from  the  Tippecafioe  Comt  of  Ck>imnon  Pleas* 
^^^'  Hanna,  X— This  was  a  prosecution  for  an  assault  and 

Kbbvah     battery.     Trial  and  conviction. 
The  Statb.       It  is  urged  that  the  accused  acted  in  self-defense,  and 
Monday  ^^^^  ^^^  evidence  does  not  sustain  the  finding. 

January  10,  It  appeared  in  evidence  that  one  Vanzanti  alleging  that 
he  had  a  warrant  for  the  arrest  of  Keman,  took  hold  of  him 
and  continued  to  hold  him,  whilst  he,  upon  the  demand  of 
Keman,  was  proceeding  to  read  the  warrant.  Whilst  he 
was  thus  holding  hitn,  Keman  struck  him.  It  is  said  the 
act  was  not,  under  the  circumstances,  illegaL 

Our  statute  prescribes  the  acts  and  duties  incumbent 
upon  an  officer  in  making  an  arrest.  Sections  33, 34,  2  R. 
S.  p.  365,  are  as  follows: 

^^  An  arrest  is  made  by  an  actual  restraint  of  the  person 
of  the  defendant,  &c. 

"The  officer  must  inform  the  defendant  that  he  acts 
under  authority  of  a  warrant,  and  must  also  show  the 
warrant,  if  required." 

If  any  doubt  existed,  before  the  enactment  of  this  statute, 
of  the  right  of  an  officer  to  actually  seize  a  defendant  npon 
a  proper  warrant,  it  is  certainly  thereby  removed. 

As  to  the  second  point,  neither  the  warrant  nor  any  re- 
cord of  the  charge  upon  which  it  was  issued,  was  given  in 
evidence.  Vcmzant  testified  that  he  had  a  warrant  against 
the  defendant,  but  did  not  state  anything  in  regard  to  its 
contents,  other  than  that  it  was  against  the  defendant,  nor 
upon  what  charge  it  issued,  nor  by  whom.  Should  the 
warrant  have  been  given  in  evidence? 

"We  think  that  the  evidence  given,  prima  facie j  made  a 
case  against  the  accused.  It  appears  that  Vanzani  was 
acting  as  an  officer,  and  that  he  had  a  warrant  against 
KernatL  Whether  the  evidence  as  to  whom  the  warrant 
was  against,  in  the  form  it  was  given,  should  have  been 
excluded,  on  objection  made,  is  a  question  not  before  us. 
The  accused  was  informed  of  the  warrant,  and  yet  he 
struck  Vanzant  when  executing  the  same. 

If  facts  existed  which  justified  the  act,  such  as  the 
illegality  of  the  warrant,  &c.,  the  defendant  should  have 
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BhoTen  them;  otherwise,  the  vaKdity  of  the  warrant  and  Not.  Term, 
the  correctness  of  its  issue  will  be  presumed.  ^^^' 

Per  Curiam. — The  judgment  is  affirmed  with  costs.  Shattuck 

JS.  A.  Oreenlee  and  J.  O^Brian^  for  the  appellant.  thb  Statb. 


■  ••■ 


Shattuck  v.  The  State. 

Indictment  for  foigerj.  Flea  in  abatement,  that,  "  The  defendant  hi  this  case, 
for  plea  in  abatement  to  the  indictment,  sajs  that,  at  the  time  this  charge 
was  being  examined  before  the  grand  jnry,  and  while  the  evidence  was  being 
heard,  and  the  rote  of  the  grand  jnry  was  being  taken  on  the  finding  of  the 
Indictment,  one  NeUon  Prentiss,  and  one  John  W»  Dawmm  were  before  the 
grand  jury,  and  took  a  part  in  the  discnssion  before  said  grand  jury,  and  in 
examining  the  witnesses,  and  advised  and  instmcted  the  grand  jnry  as  to 
what  they  onght  to  do ;  that  Prenttss  and  Dawion  were  not  members  of  the 
grand  jnry,  nor  were  they  anthorixed  to  go  before  said  grand  jnry  as  wit- 
nesses, or  in  any  other  capacity;  wherefore,"  &c.  Reply,  that,  1.  <<The 
state  of  Indiana,  for  replication  to  said  answer  of  defendant,  says,  that  she 
denies  each  and  every  allegation  therein."  2.  "  Said  state  says,  that  said 
John  W.  Daumm  and  Ndton  Prentisi  were  present  in  said  grand  jnry  room 
by  the  direction,  and  as  the  assistants,  of  Sandford  J.  StougkUm,  tiien  and  still 
the  prosecuting  attorney  of  the  tenth  judicial  circuit  aforesaid,  within  which 
said  county  is  situate."  Rejoinder,  **  That  neither  said  Daw$on,  nor  said 
Prentiss,  were  appointed  by  said  Stoughton  in  writing,  nor  were  they  either  of 
them  sworn  to  act,  to-wit,  as  deputy  prosecutors,  or  sworn  at  all."  De- 
murrer, for  that,  1.  "  The  matters  and  things  in  said  rejoinder  contained  do 
not  constitute  a  sufficient  answer."  &c.  8.  "There  is  no  necessity  for  the 
prosecutor  to  appoint  his  deputies  in  writing,  nor  that  they  should  be  sworn." 
I>emnrrer  sustained.    The  first  paragraph  of  the  reply  was  withdrawn. 

IIM,  1.  That  the  prosecuting  attorney  may  attend  the  sittings  of  the  grand 
jury,  examine  the  witnesses,  and  advise  the  jury  of  matters  of  law. 

8.  That  as  the  pleadings  leave  it  in  doubt  whether  the  participation  in  the  dis- 
cussions, and  the  advice  to  the  jury  were  of  matters  of  law  or  fact;  and  as 
the  jury  might  ask,  and  the  prosecutor  give,  advice  upon  the  law;  it  is  pre- 
sumed that  the  acts  of  the  jury  and  of  tiie  deputy  prosecutors  were  in  accor- 
dance with  their  respective  rights  under  the  law. 

3.  That  as  there  was  no  averment  of  firand  or  improper  motives,  or  that  the 
advice  procured  the  return  of  the  indictment,  or  had  any  influence,  but,  on 
the  oontraiy  the  deputies  seem  to  have  acted  in  good  foith,  it  $eemM  that  they 
were  officers  de  /aeto,  and  their  acts  valid. 

4.  That  the  better  practice  would  be  for  the  grand  jury  to  permit  no  person  to 
be  present  when  they  vote  upon  an  indictment;  but,  tV  teems,  they  may  per- 
mit the  prosecuting  attorney  to  be  present. 
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Not.  Tenii,    6.  Thmt  altfaong^  the  sltdngt  of  the  gmd  joiy  am  wocnt,  tUr 
1858*  ^"^7  ^  disclosed  In  eTidenoe. 


8HATTV0X 

Tbx  Stats.       APPEAL  from  the  Nobk  Ciicuit  Court 
j^r^^,^  Hanna,  J. — The  defendant  was  indicted,  tried,  and  oon- 

Jantuuy  10,     ylcted  of  forgery,  in  passing  a  counterfeit  bank  note. 

During  the  progress  of  the  prosecution,  the  foUo^idng 
pleadings  were  filed,  to-wit: 

^  The  defendant  in  this  case,  for  plea  in  abatement  to 
the  indictment,  says,  that,  at  the  time  this  charge  was  being 
examined  before  the  grand  jury,  and  while  the  evidence 
was  being  heard,  and  the  vote  of  the  grand  jury  was  being 
taken  on  the  finding  of  the  indictment,  one  Nelson  Prentiu 
and  one  John  Wm  Dawson  were  before  the  grand  jury,  and 
took  a  part  in  the  discussion  befcnre  said  grand  jury,  and 
in  examining  the  witnesses,  and  advised  and  instructed  the 
grand  jury  as  to  what  they  ought  to  do;  that  Prentiss  and 
Dawson  were  not  members  of  the  grand  jury,  nor  were 
they  authorized  to  go  before  said  gmnd  jury  as  witnesses, 
or  in  any  other  capacity;  wherefore,"  &c. 
The  prosecutor  replied — 

1.  ^  The  state  of  Indiana^  for  replication  to  said  answer 
of  defendant,  says,  that  she  denies  each  and  every  allega- 
tion therein." 

2.  ^  Said  state  says,  that  said  John  W.  Dawson  and  Nd^ 
son  Prentiss  were  present  in  said  grand  juiy  room  by  the 
direction,  and  as  the  assistants,  of  Sandford  J,  Stonghton, 
then  and  still  the  prosecuting  attorney  of  the  tenth  judicial 
circuit  aforesaid,  within  which  said  county  is  situate.'^ 

Thereupon,  the  defendant  filed  what  is  called  a  rejoin- 
der— 

"  That  neither  said  Dawson^  nor  said  Prentisf^  were  ap- 
pointed by  said  Stoughtony  in  writing,  nor  were  they,  either 
of  them,  sworn  to  act,  to-wit,  as  deputy  prosecutors,  or 
sworn  at  alL" 

To  which  a  demurrer  was  filed  by  the  state  &x  the 
reasons — 

1.  "  The  matters  and  things  in  said  rejoinder  contained 
do  not  constitute  a  sufficient  answer,"  Ace 
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2.  "  There  is  no  necessity  for  the  prosecutor  to  appoint  Not.  Term, 
his  deputies  in  writing,  nor  that  they  should  be  sworn."  ^^^* 

Which  demurrer  was  by  the  Ck>urt  sustained,  and  the    Shattuck 
ruling  excepted  to  by  the  defendant.  Ths  Statb. 

The  prosecuting  attorney  withdrew  the  first  paragraph  of 
the  reply,  and  thereupon  it  was  <' adjudged  by  the  Court 
that  the  defendant  answer  over  to  the  indictment;"  where- 
upon he,  upon  being  arraigned,  put  in  a  plea  of  not  guUty. 

It  is  provided,  by  statute,  that  a  prosecuting  attorney 
shall  be  elected  in  each  circuit,  *'who  shall  prosecute  the 
pleas  of  the  state."    2  R.  S.  p.  385. 

Certun  oflScers,  among  whom  are  prosecuting  attorneys 
and  constables,  are,  by  statute,  authorized  to  appoint 
deputies.  By  the  same  act,  it  is  provided,  that  *'  such  depu* 
ties  shall  take  the  oath  required  of  their  principals,  and  may 
perform,"  &c    1  R.  S.  p.  256. 

Without  stopping  to  determine  whether  these  pleadings 
are  spun  out  to  an  extent  unknown  to  our  present  system 
of  procedure,  or  whether  they  are  precisely  in  form,  we  pass 
to  the  consideration  of  the  right  of  a  prosecuting  attorney 
to  be  present  at  the  sittings  of,  and  to  advise,  the  grand 
jury,  and  of  his  power  to  appoint  deputies. 

It  is  stated  by  Mr.  Chittt,  that  ^^  It  is  not  unusual,  except 
in  the  King's  Bench,  where  the  clerk  of  the  grand  juries 
attends  them,  to  permit  the  prosecutor  to  be  present  during 
the  sitting  of  the  grand  jury,  to  conduct  the  evidence  on 
the  part  of  the  Crown."  1  Chit.  Cr.  Law,  p.  317.  See 
Whart.  Cr.  Law,  p.  235. 

Thus  it  would  appear  that  the  common«law  practice, 
firom  which  we  derived  the  main  features  of  our  grand 
jury  system,  authorizes  the  attendance  of  the  prosecutor 
upon  the  sittings  of  the  grand  jury,  and  the  examination 
by  him  of  witnesses.  By  that  law  and  practice,  the  jury 
could  call  upon  the  Court  or  the  prosecuting  attorney  for 
legal  advice. 

Such  has  cdso  been  the  practice  heretofore  in  this  state, 
BO  far  as  we  are  informed.  But  under  that  law  and  prae* 
tice,  the  advice  given  by  the  Court,  or  prosecutor,  could 
not  legitimately  be  upon  questions  of  fact,  but  was  con- 
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Not.  Term,  fined  to  questions  of  law;  that  is,  neither  could  say  to  the 
1858.  jiify  that  the  facts  were  sufficient  to  authorize  them  to  find 
Bhattugk  a  bill,  no  more  than  the  judge  should  say  to  the  petit  juiy, 
Thb  Statk.  upon  the  trial,  that  they  should  return  a  verdict  of  guilty. 
In  the  one  case,  the  inquiry  is  upon  the  question  of  "a  true 
bill"  or  not  a  true  bill,  and  in  the  other,  a  trial  of  the  ques- 
tion of  "guilty"  or  "not  guilty." 

In  the  case  At  bar,  the  pleading  is  somewhat  obscurely 
worded;  that  is,  it  would  include  participation  in  the  dis- 
cussion of  points  of  law  or  questions  of  fact;  and  the 
amount  of  advice  as  to  what  the  jury  ought  to  do,  would 
include  their  action  and  determination  as  to  the  one  or  the 
other  of  these  questions.  As  the  grand  jury  had  the  right 
to  ask,  and  the  prosecutor  to  give,  advice  as  to  questions  of 
law,  but  not  as  to  the  determination  of  questions  of  fact, 
and  as  the  pleader  has  left  it  in  doubt  which  he  meant,  we 
will  presume  that  the  acts  of  the  jury  and  the  prosecutor 
were  in  accordance  with  their  respective  rights,  under  the 
law,  and  not  in  violation  of  the  law. 

So  much  as  to  the  rights  and  duties  of  a  prosecutor.  The 
next  inquiry  is,  as  to  whether  the  persons  named  were  enti- 
tled to  the  privileges  of  such  officer. . 

We  have  a  statute  enabling  a  circuit  judge,  or  certain 
county  officers,  to  appoint  an  attorney  or  judge  of  a  Court 
of  record,  in  the  absence  of  such  circuit  judge,  to  hold 
Court.     The  appointment  must  be  in  writing.     2  R.  S.  p.  6. 

Under  this  statute,  it  was  decided  by  this  Court,  in  the 
case  of  Case  v.  The  State,  5  Ind.  R.  1,  that,  although  the 
county  officers  had  made  an  appointment  in  an  instance 
where  they  had  no  power  so  to  do,  yet  as  he  and  they  acted 
in  good  faith,  his  acts  performed  under  color  of  that  ap- 
pointment were  those  of  an  officer  defactOy  and  w^ere  valid. 
This  case  is  not  precisely  in  point;  for  the  reason  that  the 
appointment  was  in  writing,  placed  upon  the  order  book, 
formed  a  part  of  the  record,  and  could  not  be  impeached 
after  trial.  Here,  there  was  no  appointment  in  writing,  and, 
BO  far  as  the  record  shows,  the  first  step  taken  by  the  de- 
fendant was  to  present  the  objection  to  the  Court.  But 
still  we  think  the  cases  are  similar  in  one  respect.     In  each 
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of  them,  the  persons  acting  in  the  capacity  of  officers  ap-  Nov.  Teim, 
pear  to  have  acted  in  good  faith.  In  the  case  at  bar,  there  ^^^°' 
is  no  averment  that  any  acts  were  influenced  by  fraud  or  Shattuck 
improper  motives.  Nor  is  there  even  an  averment  that  th»  Statb. 
the  acts  and  advice  of  Dawson  and  Prentiss  procured  the 
jury  to  return  the  indictment,  or  had  any  influence  in  caus- 
ing the  same  to  be  returned.  These  reasons  have  also  had 
much  to  do  with  our  determination  in  regard  to  another 
point,  and  that  is,  that  those  persons  were  present  at  the 
time  the  vote  of  the  jury  was  taken.  The  better  practice 
would  be  for  the  jury  to  exclude  every  other  person  from 
their  room  at  such  time;  but  we  are  not  prepared  to  say 
that  they  may  not,  in  their  discretion,  permit  the  prose- 
cuting attorney  to  remain.  A  person  against  whom  an 
indictment  should  be  returned,  under  such  circumstances, 
would,  perhaps,  be  permitted  to  aver  and  show  that  he  had 
been  thereby  injured,  or  that  improper  influences  had  been 
brought  to  bear  in  procuring  the  return  of  the  indictment. 
That  point  is  not  directly  before  us.  We  are  strengthened 
in  this  view,  by  the  fact  that,  by  statute,  an  irregularity  in 
the  selection  of  a  grand  jury  will  not  now  avail  the  defend- 
ant upon  plea  in  abatement,  unless,  in  the  opinion  of  the 
Court  it  amounts  to  corruption;  although  formerly,  advan- 
tage could  be  taken  of  such  objection  by  plea,  &c.  2.  R.  S. 
p.  388.— 5  Blackf.  75.-6  id.  248. 

As  to  tiie  question  of  the  appointment  of  deputies,  in 
The  N.  A.  and  &  Railroad  Company  v.  OroomSj  9  Ind.  R. 
243,  it  was  held  by  this  Court  that  the  service  of  process 
was  sufficient  where  the  process  was  delivered  by  the  con- 
stable to  a  private  citizen,  as  deputy,  to  serve,  and  a  copy 
thereof  delivered  by  said  person  to  the  defendant. 

It  is  objected  that,  as  the  sittings  of  the  grand  jury  are 
secret,  their  proceedings  cannot,  by  any  practice  known  to 
our  law,  be  inquired  into. 

In  was  decided  in  Bumham  v.  Hatfield^  5  Blackf.  21, 
that  in  a  civil  action  for  criminal  conversation  with  the 
plaintifl^'s  wife,  the  defendant  had  a  right  to  the  evidence 
of  a  member  of  a  previous  grand  jury  to  prove  admissions 
made  by  the  plaintiff  on  his  examination  before  the  jmry; 
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No7.  Term,   and  that  the  oath  of  grand  juron  does  not  prevent  the 

^^^'      public,  or  an  individual,  from  proving,  by  one  of  the  jurors, 

FacHHBiuK  in  a  Court  of  justice,  what  passed  before  the  grand  jury. 

Hats.       It  has  also  been  held,  that  an  inquiry  may  be  made  as  to 

whether  the  requisite  number  agreed  to  the  indictment 

(Whart  Cr.  Law,  232,  238;   4  GreenL  Ev.  439,  448); 

though  not  as  to  who  voted  yea  or  nay  upon  it. 

We  have,  therefore,  come  to  the  conclusion,  though  not 
without  some  hesitation,  that  the  matters  attempted  to  be 
set  up  in  abatement  were  not  sufficient  to  set  aside  the 
indictment. 

During  the  progress  of  the  trial,  the  Court  refdaed  to 
give  the  following  instruction: 

^'  The  declaration  of  the  defendant  that  he  had  paid  a 
counterfeit  bill  to  Daniel  Hyde^  made  six  months  after  it 
was  paid,  would  not  tend  to  prove  the  fact  that  at  the  tinie 
he  paid  it  he  knew  it  to  be  counterfeit." 

The  bill  of  exceptions  states  that  ^4t  is  admitted  that 
said  charge  is  applicable  to  the  evidence." 

Neither  the  evidence  nor  instructions  given  are  in  the 
record.  We  are  not  apprised  of  the  circumstances  under 
which  the  defendant  made  the  declaration  alluded  to.  It 
may  have  tended  to  prove  guilty  knowledge,  or  may  not. 
It  was  a  question,  for  aught  we  can  see,  proper  to  be  left  to 
the  jury. 

Per  Oiimm^The  judgment  is  affirmed,  &c 

A.  Ellison^  for  the  appellant. 


Fechheibcer  and  Another  i;.  Hats. 

Under  the  present  statute  of  this  state,  a  proceeding  in  attadmuoot  is  not  aa 

original  salt,  bat  is  merely  aoxiliary  to  such  a  sniL 
In  the  absence  of  a  proper  record  disclosing  the  reasons  for  a  ruling  which  is 

assigned  for  error,  the  Snpreme  Conrt  will  presume  in  &Tor  of  correct  acdoa 

in  the  Conrt  below. 
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APPEAL  from  the  Miami  Couit  of  Common  Pleas*        N^*  Tetm, 

Hanna,  J- — On  the  11th  of  AprUj  1865,  a  suit  was  com-      1^58. 
menced  by  Wheat  and  others  against  Hays  and  one  Din-  VmoBHEnan 
g'lespiel^  and  an  order  issued  to  attach  the  property  of  said       Hats. 
Saps*    Personal  property  to  the  valne  of  3,713  dollars,  31  j^0,^„ 
cents,  was  attached.    Judgment  was  rendered  on  dejEeinlt,  January  lo, 
against  Haps^  on  the  5th  of  October^  1855.    Dinglespiel 
answered,  and,  as  to  him,  the  cause  was  continued  until  the 
April  term,  1856,  and,  on  the  9th  day  of  Aprils  the  cause, 
as  to  him,  was  dismissed. 

On  the  24th  of  Marchj  1856,  a  complaint,  affidavit,  and 
nndertaking,  were  fiOied  by  the  appellants  herein  against 
said  HapSy  who  appeared  at  the  ensuing  4l^'  term  of  said 
Court,  and  answered  in  seyen  paragraphs,  to  the  sixth  and 
seventh  of  which,  a  demurrer  was  filed  and  afterwards  sua* 
tained;  but  as  no  error  is  assigned  or  point  made  in  the 
brief  of  counsel,  upon  this  ruling,  it  will  not  be  further  no- 
ticed. At  the  Julp  term,  1856,  a  motion  in  writing  was 
filed  by  the  defendant,  to  dismiss  the  attachment  in  this 
case,  ^^  because  the  original  attachment  suit  of  Wheat  and 
others,  under  which  this  claim  was  filed,  was  finally  adju* 
dicated  and  determined  before  this  suit  was  commenced." 
The  motion  was  sustained,  and,  the  derk  states,  was  ex«> 
cepted  to.  Upon  sustaining  the  motion,  no  order  of  resti* 
tution  of  the  property  was  awarded.  At  the  January  term, 
1857,  the  issues  being  joined,  the  plaintiiis,  on  a  trial  by 
the  Court,  had  judgment  for  the  amount  of  their  note. 

A  motion  for  a  new  trial  was  made,  and  written  reasons 
filed.  The  reasons  so  filed  do  not  touch  the  question  of 
the  dismissal  of  the  attachment,  nor  was  there  any  sepa* 
rate  motion  for  a  rehearing  of  that  part  of  the  case.  The 
motion  for  a  new  trial  was  overruled,  but  the  ruling  was 
not  excepted  to,  nor  is  there  a  bill  of  exceptions  to  any  rul- 
ing of  the  Court  The  judgment  in  the  case  of  Wheat  and 
others  is  in  the  usual  form;  no  notice  is  taken  of  the  at- 
tachment, in  that  case,  nor  order  made  in  reference  thereto 
after  the  return  of  the  writ. 

The  only  error  assigned,  is  upon  the  dismissal  of  the  at- 
tachment of  the  appellants. 
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Not.  Term,        The  appellee  insists  that  the  case  is  not  before  this  Couit 
^°^'      so  as  to  enable  us  to  pass  upon  this  point,  because  the  pro- 
FscHHxiMBB  per  motions  were  not  made,  and  exceptions  taken,  to  place 
HjkTi.       the  facts  and  rulings  upon  the  record. 

Under  our  present  statute,  a  proceeding  in  attachnaent  h 
not  an  original  suit,  but  is  auxiliary,  only,  to  Buch  suit 
In  the  case  at  bar,  such  auxiliary  proceeding  vrss  had 
against  but  one  of  the  defendants  to  the  original  suit,  and 
as  to  him  a  judgment  in  the  ordinary  form  was  taken  near 
six  months  before  the  proceedings  upon  this  claim  were 
institutedi  Whether  that  judgment  had  been  paid,  and 
the  property  attached  discharged,  before  that  tinoe,  we  axe 
not  informed.  It  is  true,  the  record  shows  that  the  origi- 
nal suit,  as  to  the  defendant,  against  whom  no  attachment 
had  been  resorted  to,  was  then  undetermined;  but  in  the 
absence  of  a  proper  record,  made  by  bill  of  exceptions  cr 
otherwise,  disclosing  the  reasons  for  the  dismissal  of  the  at- 
tachment  in  this  case,  we  must  presume  in  £aLVor  of  the 
action  of  the  Court. 

But  it  is  insisted  that  the  exception  to  the  motion  to 
dismiss  was  properly  taken  and  reserved  by  the  entiy  of 
the  cleric  If  this  were  true,  and  the  written  motion  a  ne- 
cessary part  of  the  record — a  point  we  need  not  decide — 
still  we  would  then  have  no  reason  stated  in  the  record  for 
such  dismissal,  but  that  disclosed  in  the  written  motion; 
and  that  asserts  the  final  determination  of  the  auxiliary 
proceeding  previous  to  the  filing  of  this  claim.  In  either 
view  of  the  case,  the  ruling  of  the  Court  should  be  sus- 
tained. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

X  A.  Beat,  for  the  appellants. 

N.  O.  Ross  and  R.  P.  Effif^er^  for  the  appellee. 
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liOT.  jTomif 
GooDHART  and  Another  v.  Hats.  1868. 


JOBHIOH 


APPEAL  fiK>m  the  Miami  Court  of  Common  Pleas.       thb  flixATs. 

Hanna,  Jd — This  was  a  claim  filed  by  the  appellants,  in  j^^,,^ 
an  attachment  {Mroceeding  of  Wheat  and  others  against  Janiuny  lo, 
Sa§f8^  of  which  h&st-named  case  a  statement  is  contained 
in  the  case  of  Feehheimer  t.  J3ay«,  at  this  tenn  (1). 

The  complaint,  affidavit,  &c.,  were  filed  on  the  80th  oi 
Jkme^  1855.  The  affidavit  was  qnashed  at  tiie  JamuKry 
term,  1856,  and  the  plaintifis  thereupon  dismissed  their 
proceedings  in  attachment,  but  recommenced  the  same  at 
that  term  of  the  Court  At  the  Jidy  term,  1856,  the  plain- 
tifiEs  had  judgment  by  default  for  the  amount  of  their  note; 
but  the  proceedings  in  attachment  were  by  order  of  the 
Court,  dismissed,  which  order,  the  record  states,  was  ex- 
cepted to.  No  motion  was  made  in  reference  to  such  rul- 
ing, nor  bill  of  exceptions  taken.  The  reason  for  the  dis- 
missal is  not,  therefore,  disclosed. 

Per  Curiam. — The  judgment  is  affirmed  for  the  reasons 
given  in  the  case  of  Fechkeimer  v.  Bays. 

J.  A.  Bealy  tat  the  appellants. 

N.  O.  Boss  and  jR.  P.  Efit^er^  for  the  appellee. 

(1)  See  the  next  preceding  caae. 


.      •! 


Johnson  v.  The  State.  *l**Sil 

APPEAL  from  the  Boone  Circuit  Court  Mmdmf, 

Per  Curiam^ — Indictment  against  George  H.  Johnson  issg.       ' 

for  obtaining  goods  by  false  pretenses.    Trial,  conviction, 

and  sentence  to  the  state  prison. 

The  indictment  appears  to  have  been  found  in  the  Jfbn^ 

gomery  Circuit  Court,  within  the  jurisdiction  of  which  the 

offense  is  alleged  to  have  been  committed.     The  trial  was 

in  the  Boone  Circuit  Court. 
Vol.  XL— 31 
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KoT.  Term,        There  are  two  fatal  defects  appearing  in  the  record — 

*Q^"*  1.  The  indictment  is  bad.     The  pretense  alleged  is,  that 

Hjuhmbixb  Johnson  presented  and  offered  to  one  William  EL  Nicholson 
Thib  Stats,  some  of  Hamet^s  checks,  calling  for,  in  the  aggregate,  17 
dollars,  and  represented  to  him  that  they  were  good,  and  of 
nearly  par  value,  when  they  were  not  good  and  of  snch 
value,  &C.,  and  by  means  of  such  pretense  obtained  a  set 
of  harness.  Sec  It  is  nowhere  averred  that  the  chedra  were 
delivered  to  Nicholson,  or  that  they  were  received  by  him 
in  payment  for  the  harness.  It  seems  to  us  that,  in  a  case 
like  the  present,  there  should  have  been  such  an  averment 
See  Lewis's  U.  S.  Cr.  Law,  p.  674. 

2.  There  is  no  transcript  from  the  clerk  of  the  Mon^om- 
ery  Circuit  Court  of  the  proceedings  in  that  Court,  nor  any 
certificate  from  him  that  a  change  of  venue  was  ever  taken. 
There  is  nothing  in  the  record  showing  jurisdiction  in  the 
Boone  Circuit  Court  to  try  the  cause. 

The  judgment  is  reversed.  Cause  remanded  to  the 
Boone  Circuit  Court,  and  the  clerk  of  the  Supreme  Court 
is  ordered  to  notify  the  keeper  of  the  state  prison  to  return 
the  convict  to  the  custody  of  the  sheriff  of  Boone  coonty. 
for  the  further  order  of  the  Boone  Circuit  Court 

R.  L.  Walpoley  D.  Wallace^  and  J.  Cobumj  for  appellant 

W.  P.  Fishbackj  for  the  state. 


*  mmm  • 
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i57^m  From  the  Wayne  Conunon  Pleas. 

M.  Wilson  and  C  EL  Burchenalj  for  the  appellant 
X  Railsbackj  for  the  state. 

Lamb  and  Another  v.  The  State. 

From  the  Kosciusko  Common  Pleas. 
Xfo  M,  Nindcy  for  the  appellants. 


*  The  opinion  deciding  aU  the  following  cueB  wm  deHvered  in  tfaig 
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Hylanb  v.  The  State.  ^o^-  Twin, 

1858. 


From  the  S^ncer  Common  Pleas.  MBttuoBuiB 

W.  (X  MoreaUj  for  the  appellant.  Tin  State. 

JD.  C.  Chipmanj  for  the  state.  iflgr 

ilea  a  " 

Leyner  and  Another  v.  The  State. 

From  the  Wayne  Common  Pleas. 
O.  P.  MarUm,  J.  R  Kibbey,  C.  H.  Testy  and  J.  Jf.  WUsonj 
foT  the  appellants. 

C  H.  BurchencU  and  D.  C.  Ckipmtm^  for  the  state. 

Harney  v.  The  State. 

From  the  Orange  Common  Pleas. 
J.  Payne  and  J.  Gox^  for  the  appellant. 

Sterling  v.  The  State. 

From  the  Kosciusko  Common  Pleas* 
Dodge  and  Oopelandj  for  the  appellant. 

Zelt  v.  The  State. 

From  the  Hamilton  Common  Pleas. 
Moss  and  Evans^  for  the  appellant. 

Shubert  v.  The  State. 

From  the  Jennings  Common  Pleas.    - 
Walker  and  Vawter^  for  the  appellant. 

The  State  v.  Monroe. 

From  the  Scott  Common  Pleas. 
J.  E.  McDonald^  attorney  general,  for  the  state. 
E.  Dumowtj  O.  B.  Torhet^  and  P.  H.  Jewetty  for  the  ap- 
pellee. 
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Nov.  Teim,    That  part  of  the  case  of  ifoue  t.  Tie  Shil««  4  Ind.  B.  S48,  la  wfakfa  a  pflrt  of 
1858.  .the  liquor  law  of  1853  was  held  to  be  oonstitiitioiial  and  Talid,  ovenrnledw-* 

"Tt Dayiboit,  J.,  dlssentmg. 

^  The  liqaor  act  of  1855  repealed  all  laws  inconsistent  with  Its  pravinoiis; 

Thb  Stats.       hence  it  repealed  that  of  1 853 ;  and  though  the  former  aeC  haa  beea  dedaved 

nnconstitational,  the  repeal  was  effiactaal,  and  the  act  of  1M9 
yiyed. — ^Hakxa,  J.,  dissenting. 


WiBdne$(kaf,         WoRDEN,  J. — This  was  a  prosecution  by  the  state  against 
1859.  the  appellant  for  retailing  spuitaons  liqnofs  in  vidatian  of 

file  liquor  law  of  Marchy  1853.  The  defendant  -was  con- 
victed and  judgment  rendered  against  him,  oyer  a  motioD 
in  arrest. 

Two  questions  are  presented  by  the  record— 

First.  Was  the  act  of  March  4,  1853,  ever  valid  and 
binding  as  a  license  law? 

Second,  If  so,  was  it  repealed  by  the  prohibitory  law  of 
February  16, 1855? 

The  provisions  of  the  act  of  1853,  upon  which  the  first 
question  depends,  are  contained  in  the  first  five  sections 
thereof,  which  are  as  follows: 

^  Sec.  1.  Be  it  enacted,  &c.  That  no  person  shall  retail 
spirituous  liquors  except  for  sacramental,  mecfaaaical, 
chemical,  medicinal,  or  culinary  purposes,  without  the  con- 
sent of  the  majority  of  the  legal  voters  of  the  proper  town- 
ship, who  may  cast  their  votes  for  license  at  the  AprU  elec- 
tion; nor  without  filing  with  the  auditor  of  the  proper 
county  his  bond,  with  at  least  four  fineefaold  fiureties,  to  be 
approved  by  such  auditor,  in  the  penal  sum  of  not  less 
than  five  hundred  nor  more  than  two  thousand  dollars,  pro- 
portioned according  to  the  number  of  inhabitants  of  the 
township,  conditioned  for  keeping  an  orderly  house,  and 
for  the  payment  of  all  fines,  penalties,  or  damages  that  may 
be  incurred  under  the  provisions  of  this  act. 

'^  Sec.  2.  The  consent  required  in  the  preceding  section 
shall  be  determined  by  the  number  of  votes  cast  for  or 
against  license,  to  be  expressed  on  the  ticket;  and  no  ticket 
on  which  the  same  is  not  expressed,  shall  be  counted  either 
way;  such  consent  shall  extend  for  one  year  fiom  the  pe- 
riod of  such  election,  and  shall  extend  to  all  persons  who 
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shall  complj  with  the  leqniiements  of  the  first  section  re*  I^*  Tma, 
specting  bond  and  aecnrity.  •  ^^^ 

*  ^  Sec.  3.  Upon  the  filing  of  such  bond,  the  auditor  shall  Mwhusisb 
issue  to  the  person  filing  the  same,  a  license  to  retail  spirit-  Thb  Stats. 
noils  liquors,  whidi  shall  be  good  for  one  year  from  the  day 
of  the  election  at  which  such  consent  was  granted  to  retail 
spiritnous  liquors^  and  shall,  during  such  year,  be  jHresump- 
tive  evidence  o£  the  rig^t  of  such  person  to  retail  such 
liquors*" 

The  fourth  section  defines  the  woid  ^retail,"  and  the 
fifth  prorides  a  penalty  for  a  violation  of  the  preceding 
sections. 

In  the  case  of  Jl^nxe  v.  The  Siate,  4  Ind.  B.  342,  this 
act  underwent  a  judicial  examination,  and  it  was  there 
held  that  so  much  of  it  as  related  to  the  township  vote, 
was  void,  as  being  inconsistent  vidth  the  constitution  of  the 
state ;  but  that  such  part  might  be  ccHisidared  as  stricken 
oat,  leaving  the  law  in  force  as  a  valid  license  law.  This 
decision  has  been  fdlowed  in  the  subsequent  cases. 

That  branch  of  the  decision  which  holds  so  much  of  the 
act  as  submits  the  question  of  license  to  a  vote  of  the 
people  of  the  township  to  be  unconstitutional  and  void, 
we  think,  is  entirely  ocMsect,  and  shall  enter  upon  no  dis- 
eossicm  of  that  subject 

But  the  other  branch  of  the  decision,  holding  that  such 
pcnrtion  may  be  considered  as  stridken  out,  and  the  law 
enforced  as  a  valid  lieense  ktw^  does  not  rest  upon  an  en* 
tiiely  satisfactory  foundation. 

The  p»>position  that  a  statute  may  be  good  in  part^  and 
in  part  void,  because  unconstitutional,  is  not  controverted. 
It  is  estaUidied  by  numerous  authorities.  CommampeaUi 
V.  JBSmlHiUy  24  PicL  dSl^FUker  v.  MeCHrry  1  Gray,  22^ 
ArmstranfT.  Jackson^l  Blackf.  37^— ClarkY.  ElU$y2id.  & 

But  it  vrould  seem  that  the  provisions  of  the  statute 
hdd  to  be  constitutional,  should  be  substantially  the  same, 
^idien  considered  by  theuMelves,  as  when  taken  in  connec- 
tion with  other  parts  of  the  statute  held  to  be  unccmstitu- 
tioaal;  or,  in otiier  words,  where  that  part  of  a  statute  which 
is  unconstitutional,  so  limits  and  qualifies  the  remaining 
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Not.  Tma,  portion,  that  the  latter,  when  stript  of  such  nnconstitiitioiiiil 
^^^^  provisions,  is  essentially  different,  in  its  effect  and  operation, 
MBtHHBiBB  firom  what  it  would  be  were  the  whole  law  valid,  it  would 
Thb  Btatb.  seem  that  the  whole  law  should  falL  The  remaining  par* 
tion  of  the  statute,  when  thus  stript  of  its  limitatioiis  and 
qualifications,  cannot  have  the  force  of  law,  because  it  is 
not  an  expression  of  the  legislative  wilL  The  legialatme 
pass  an  entire  statute,  on  the  supposition,  of  course,  that  it 
is  all  valid,  and  to  take  effect.  The  Courts  find  some  of 
its  essential  elements  in  conflict  with  the  constitation, 
strip  it  of  those  elements,  and  leave  the  remaining  portion, 
mutilated  and  transformed  into  a  different  thing  firom  wliat 
it  was  when  it  left  the  hands  of  the  legislature.  The 
statute  thus  emasculated,  is  not  the  creature  of  the  legisla- 
ture; and  it  would  be  an  act  of  legislation  on  the  part  of 
the  Courts,  to  put  it  in  force.  The  Courts  have  no  nf^ 
thus  to  usurp  the  province  of  the  legislature. 

The  statute  in  question  prohibits  the  retail  of  spiritooos 
liquors  (save  for  the  purposes  therein  named),  except  upon 
two  conditions:  Firsts  the  consent  of  the  majority  of  the 
voters  of  the  township  who  may  cast  their  votes  on  thai 
subject;  and,  secondly^  giving  bond  and  procuring  a  license. 
The  condition  respecting  the  vote,  so  enters  into,  quali- 
fies, and  forms  a  part  of  the  prohibition,  as  to  leave  that 
an  essentially  different  enactment,  when  stript  of  such  con- 
dition. The  first  condition  qualifies  the  prohibitory  fea- 
ture as  much  as  the  second,  and  the  law  could  as  weQ  be 
enforced  with  the  second  condition  stricken  out,  as  the  fint. 
In  such  case,  the  law  would  be  purely  prohibitory,  and  void, 
as  has  been  held  in  reference  to  the  statute  of  1855.  Sap- 
pose  the  condition  in  reference  to  giving  bond  and  prociH 
ring  license  were  void  by  the  constitution.  In  such  case, 
it  will  hardly  be  contended  that  it  might  be  stricken  oat, 
and  yet,  that  the  balance  would  be  substantially  the  same 
law,  as  when  taken  in  connection  with  the  part  providing  for 
bond  and  license.  There  is  conceived  to  be  no  diffeienoe 
in  prindple  between  striking  out  the  first  and  the  seoood 
condition.  They  both,  to  a  greater  or  less  extent,  enter  into, 
and  form  a  part  of  an  entire  provision.     They  are  so  blended 
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with  the  entire  enactment,  that  neither  can  be  separated  Not.  Term, 
th^efrom  without  destroying  the  harmony  of  the  whole,       ^oO^ 
and  leaving  the  remaining  portion  to  have  an  effect  different  Mbshicbuk 
from  that  shown  by  the  whole  law  to  have  been  the  intent  td  Sva». 
of  the  legislature.     Upon  this  view  of  the  statute,  the  case 
of  Washington  v.  The  States  8  Eng.  (Ark.)  752,  seems  to 
be  in  point.     The  defendant  was  indicted  for  keeping  a 
ten*pin  alley  without  paying  a  license  either  into  the  state 
or  county  treasury.     The  C!ourt  says : 

^^For  the  reasons  here  set  forth,  we  are  bound  to  decide 
that  so  much  of  the  act  of  the  8th  of  Jamuury^  1845,  as 
prohibits  any  person  setting  up  a  billiard  table  or  ten-pin 
alley  without  paying  a  sum  of  money  into  the  state  trea« 
Bory  as  a  license  therefor,  is  repugnant  to  the  constitution 
and  void;  because  there  is  no  power  to  do  that  indirectly 
which  cannot  be  done  directly;  and  the  Ucense  is  none  the 
less  a  tax  for  the  privilege  of  setting  up  such  table  or  alley, 
because  collected  or  enforced  by  means  of  a  criminal  prose- 
cation. 

^  The  indictment  in  this  case  also  contains  a  count  for 
setting  up  and  keeping  a  ten-pin  alley,  without  first  paying 
the  sum  of  25  dollars  into  the  treasury  of  Jefferson  county. 
Although  our  opinion  is  that  the  Greneral  Assembly  may 
constitutionally  impose,  or  authorize  the  county  Court  to 
impose,  such  tax  by  conferring  on  them  the  power  to  grant 
licenses  as  a  means  of  raising  revenue  for  county  purposes; 
and  although  the  payment  of  the  sum  specified  would 
seem  to  be  an  implied  license  to  exhibit  the  table  or  alley, 
yet  the  whole  scope  and  provisions  of  the  act  are  so  inti* 
mately  blended  that  we  do  not  feel  wairanted  by  any  rule  of 
judicial  interpretation  to  separate  these  provisions  in  order 
to  give  to  a  part  of  the  act  an  efifect  we  cannot  presume 
was  intended.  The  whole  enactment  must  therefore  stand 
or  fiadl  together." 

In  New  York  and  Pennsj^lvania  it  is  held,  that  a  statute, 
enacted  by  the  legislature,  but  to  take  effect  only  upon 
being  adopted  by  a  vote  of  the  people,  is  utterly  void* 
nome  V.  Cramer  J 15  Barb.  1 12. — Barto  v.  Bimrod^  4  Seld. 
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Not.  Teim,  ^S^—I^kery.  The  Cdmmomaealthj6Baxtj6fn.    8ee,ml80, 

^88&  Bice  v.  Foster^  4  Har.  (DeL)  479. 
Mmrmbtmb  i^  jg  difficult  to  perceive  any  well  defined  distinctioii,  in 
Tbb  Btavi.  the  particular  under  oonaideration,  between  the  statates  <tf 
those  states  and  the  one  now  in  question.  There,  it  b 
true,  the  law  was  not  to  take  efiect  unless  adopted  by  a 
Tote  of  the  peofde.  Here  the  law  was  foimaliy  pot  in 
force^  but  the  prohibition  provided  for  was  to  have  fioroe  or 
not,  as  might  be  determined  by  a  vote  of  the  people.  The 
difference  consists  more  in  form  than  substance. 

The  prohibition  enacted,  was  absolute,  unless  consent  to 
retail  should  be  given  by  the  voters.  Stnke  out  the  pro- 
vision as  to  the  vote,  and  the  prohibition,  if  in  fovee  at  aD, 
would  remain  absolute.  If  the  provision  as  to  the  vote  may 
be  stricken  out,  as  not  modifying  the  prohibition,  then  the 
prohibition,  being  absolute,  would  be  void  for  the  same 
reasons  that  render  the  act  of  1855  void. 

The  prohibition,  then,  was  to  depend  upon  the  votea  that 
might  be  polled,  and  this  is  equivalent  to  a  law  v^hicfa  is 
to  take  effect  only  up<Mi  being  adopted  by  a  vote. 

Mr.  SEnowicx,  in  his  work  on  Statutory  and  Conskitn- 
tional  Law,  (p.  166^  note,)  after  discussing  the  validity  ct 
statutes  left  to  the  determination  of  a  popular  vote,  refeis 
to  the  case  of  Maize  v.  Hke  Slate,  eupra,  and  says  he 
doubts  whether,  logically,  the  whole  act  should  not  &iL 
^  Non  eansM  that  the  legislature  would  have  passed  the 
law  without  the  clause  in  question.  The  New  York  and 
Pefmsyivania  decisions  appear  to  me,  in  this  respect,  to  rest 
on  a  sounder  basis." 

But  whether  the  foregoing  views  be  correct,  or  otherwise, 
a  majority  of  the  Court  are  of  <^inion,  that  on  tiie  anppo* 
sition  that  the  law  of  1853  was  vaiid  aa  a  license  law,  it 
was  repealed  by  the  temperance  law  of  jPefrmory,  1855^ 
The  latter  act  (§  39)  provides  that  «'that  all  acta  and 
parts  of  acts  inconsistent  with  the  provisioeB  of  this  act 
are  hereby  repeated."  The  provisions  oi  the  act  of  1853, 
as  a  law  by  which  liquors  are  licensed  to  be  sold,  are  ut- 
terly inconsistent  with  the  law  of  1855,  by  which  such  sak 
is  prohibited.     The  former,  if  valid,  is  a  regular  license 
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law,  by  which  any  one  complying  with  its  provisianB  may  Her.  Term, 
sell  spiritnons  liqaoxs,  while  the  latter  utterly  prohibits      ^^*^' 
sach  sale  except  by  anthorind  agents  as  provided  for  Mssaxsiut 
theiein*    The  inconsistency  is  a^qparent  and  undoubted*  tab  Star. 
It  is  the  duty  of  the  Court  in  the  constroction  of  statutes^ 
to  ascertain,  by  legal  rules  of  interpietation^  the  intention  of 
the  legislature,  and  to  gire  eilect  to  that  intention,  where  it 
does  not  conflict  with  any  omstitiitional  requirement  or 
limitation. 

It  is  insisted  that  inasmuch  as  the  general  {Nroyisions  of 
the  act  of  18fi6  are  void,  because  unconstitutional,  nothing 
is  repealed,  because  nothing  is  inconsistent  with  an  uncon*       , 
siitutional  law. 

The  reasoning,  as  applied  to  the  case,  we  think,  is  not 
sound. 

In  the  act  we  find  a  clause  which,  in  terms,  repeals  all 
acts  and  parts  of  acts  inconsistent  with  its  provisions* 
Did  the  legislature  intend,  by  such  clause,  to  repeal  abso> 
lutely  such  inconsistent  acts,  or  make  such  repeal  depend 
upon  a  future  contingency,  viz.:  the  ecmtingency  of  the 
new  act  being  held  unconstitutional?  Had  the  question 
as  to  the  repeal  arisen  before  any  question  had  been  made 
as  to  the  constitutionality  of  the  act  of  18S6,  no  Court 
-would,  for  a  moment,  have  hesitated  to  declare  tiie  former 
laws  repealed. 

An  unconstitutional  enactment  would  not,  of  couite,  re- 
peal by  implication  any  former  law.  But  here  is  an  express 
repeaL  The  repealing  clause  stands  by  itself,  and  is  sub* 
ject  to  no  constitational  ohjeotion.  It  has  the  same  effect, 
when  taken  by  itseU^  as  when  taken  in  connection  with  the 
other  parts  of  the  act  It  only  refers  to  the  other  parts  of 
the  act  incidentally,  for  the  purpose  of  showing  what  is 
repealed.  It  repeals  all  former  laws  inconsistent  with  the 
provisions  of  that  act.  No  reference  is  had  to  the  validity  ^ 
or  invaUdity  of  those  provisions.  The  terms,  inconxis^ 
encff  and  validUp  involve  entirely  distinct  ideas.  Whether 
a  former  law  is  inconsistent  with  the  ^provisions"  of  the 
latter  act,  is  one  question.  Whether  the  ^^provisions''  of 
the  latter  act,  are  valid  or  invalid,  is  another  and  different 
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Not.  Twm,  question.  The  legislatme  made  certain  ^proviBions,"  and 
^^^^*  repealed  all  laws  inconsistent  with  them.  We  think  that 
Mbbhusixb  repeal  was  absolute,  and  not  dependent  upon  the  validity 
Trb  Statb.  or  invalidity  of  the  provisions  thus  made.  We  are  aware 
that  there  are  some  authorities  that  seem  to  look  the  other 
way;  but  we  cannot  make  up  our  minds  to  follow  them,  as 
in  doing  so  we  should  be  doing  violence  to  the  dictates  of 
our  judgment  We  know  of  no  rules  of  judicial  interfxe* 
tation  that  would  authorize  us  to  declare  that  a  plain  and 
positive  legislative  enactment  was  intended  by  the  legisla- 
ture to  have  effect  only  upon  the  condition  that  other 
enactments  should  be  held  valid,  unless  such  intention  is 
expressed  or  fairly  implied.  We  must  presume  that  the 
legislature,  in  framing  the  act  of  1855,  intended  so  to  frame 
it  as  that  it  should  all  be  constitutional  and  valid*  If^ 
when  they  enacted  the  repealing  clause,  they  believed  the 
entire  act  valid,  and  intended  to  repeal  all  laws  inconsist- 
ent with  its  provisions,  such  repeal  must  be  effectual,  what* 
ever  may  be  the  fate  of  the  balance  of  the  act. 

Davison,  J. — I  concur  in  the  opinion  that  the  act  of 
1853  was  repealed  by  the  act  of  February^  1855;  and  am 
also  of  opinion  that  the  act  of  Mdrch  2, 1855,  repeaUng  the 
8d  section  of  the  act  of  1853,  so  far  destroyed  the  eflect 
thereof,  that  no  prosecution  could  be  maintained  thereoa 
for  retailing.  But  I  dissent  from  the  ground  assumed  in 
the  former  part  of  the  opinion  of  tiie  majority  of  the  Court 
I  am  of  opinion  that  the  case  of  Maize  v.  The  Stale  was 
correctly  decided. 

Hanna,  J. — I  dissent  from  that  portion  of  the  above 
opinion  which  tends  to  sustain  the  doctrine,  that  by  an 
unconstitutional  statute,  containing  no  positive  repealiiig 
clause,  any  former  statute  should  be  repealed,  but  concur 
in  the  former  portion  of  the  opinion. 

Per  Curiam^ — The  judgment  is  reversed.  Cause  re> 
manded  to  be  dismissed. 
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Not.  Tena, 
SowLB  V.  The  State.  .       ^^^' 

Ths  Statb 

—^  Y, 

From  the  Sieuben  Ck>mmon  Pleas.  Buxobss. 

A.  Ellison^  for  the  appellaat. 

Bale  t;.  The  State. 

From  the  Tippecanoe  Common  Pleas. 
W.  F.  Lanej  for  the  appellant 
X  Ni  StileSy  for  the  state. 

BioLER  V.  The  State. 

From  the  Sieuben  Common  Pleas. 
A.  Ellison^  for  the  appellant 

CoNNELL  t;.  The  State* 

From  the  Switzerland  Common  Pleas. 

Per  Owriam^ — These  were  all  prosecutions  against  the 
appeUants  for  selling  spirituons  liqnors  in  violation  of  the 
act  of  1855,  which  has  been  held  to  be  unconstitutional. 


The  State  v.  Burgess. — Two  Cases. 

I^m  the  Tippecanoe  Common  Pleas. 

L.  RHUy^  for  the  state. 

TT.  J^.  Lane^  for  the  appellee. 

The  State  v.  Jackson  and  Another. 

From  the  White  Common  Pleas. 

X.  ReiUpj  for  the  state. 

W.  PoUer^  for  the  appeUees. 
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Not.  TeiiD,  The  State  v.  Moobb  and  Othen. 

1858. 

BowjM  From  the  Tippecanoe  Common  Pleas. 

Tax  fihcATx.       L,  Wallace  and  W»  F.  La/ne^  for  the  state. 

R.  C.  Oregory^  IL  Jones^  H.  &  jLaae,  and  J.  WUmmy  for 
the  appellees* 

Per  Curiam. — No  briefs  having  been  filed  by  either  party 
in  these  cases,  the  eirors  assigned  wffl  be  eoDBideicd  as 
waived.  See  rule  28  of  this  Court;  Ind.  Dig.  722.  The 
appeals  are  dismissed. 


•  ^1 


SowLE  V.  The  State. 

Bj  section  S9,  S  B.  8.  p.  436,  if  any  penon  shall  keep  his  bnflding,  4c^  fcr 
gambling,  he  shall  he  fined,  &c. ;  or  if  any  penon  shall  BafTer  his  buHdrng 
to  he  used  for  gamhling,  he  shall  be  fined,  &c. 

Bdi,  1.  That  vnder  die  AM  branch  of  the  wctioiithera  need  be  bo  svatveai 
in  the  inibnnatbn  that  gambling  has  actually  taken  place. 

9.  That  an  information  predicated  upon  the  second  branch  of  the  section  mast 
arer  that  gambling  was  suffered,  and  state  the  names  of  the  persons  snflbed 
to  gamble,  or  show  a  ralid  reason  for  not  giring  them. 

Wedne$dmf,         APPEAL  from  the  Steuben  Court  of  Common  Heas. 
1859.        '         WoRDEN,  J. — Tlus  was  a  prosecntion  by  informatioo 
against  the  appellant,  for  suffering  his  bnildingy  known  as 
his  ^^  grocery,"  to  be  used  for  gaming.     Trial,  convictioii, 
and  judgment  over  a  motion  in  arrest. 

The  objection  to  the  information  is,  that  it  doea  not  set 
forth  the  names  of  the  persons  who  were  soffiored  to  gam- 
ble in  the  grocery,  nor  aver  their  names  to  be  unknown, 
nor  show  any  other  excuse  for  not  setting  them  forth. 

It  is  settled  that  an  information  must  contain  all  the 
substantial  requisites  of  an  indictment  at  common  law. 
Mount  y.  The  State^  7  Ind.  B.  654. 

Buch  defect  as  is  complained  of  was  held  to  be  bJtai  in 
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an  indietmeiit  forsulferiiig  gambling  in  a  grocery,  in  the  ^-^ 
case  of  BcM  v.  2»e  Staie,  7  Blackf.  242.  ^^^^ 

The  information  is  predicated  upon  the  29th  section  of      Sofwum 
the  act  defining  and  punishing  misdemeanors  (2  B.  S.  p.  tbb  Statb. 
496),  which  is  as  follows : 

"If  any  person  shall  keep,  or  suffer  his  or  her  building, 
arbor,  booth,  shed,  or  tenement,  to  be  used  for  gambling; 
cfr  if  any  person,  being  the  owner  of  any  building,  aibor, 
foootli,  shed,  or  tenement,  shall  rent  the  same  to  be  used 
for  gaming,  he  shall  be  fined  not  less  than  fifty,  nor  more 
than  five  hundred  dollars,''  &c. 

The  first  branch  of  the  above  section  contemplates  two 
offenses — first,  the  keeping  of  a  building,  &c^  for  gambling; 
and  second,  suffering  gambling  in  his  building,  &c 

It  may  be  properly  paraphrased  thus:  If  any  person 
shall  keep  his  or  her  building,  &c.,  for  gambling,  he  shall 
be  fined,  &c.,  or  if  any  person  shall  suffer  his  or  her  build- 
ing, &c.,  to  be  used  for  gambling,  he  shall  be  fined,  &c. 

Under  the  first  branch  of  the  section,  for  keeping  a 
building,  &c.,  for  gambling,  there  need  be  no  averment 
that  gambling  had  actually  taken  place.  T^e  State  v.  Mil^ 
Utj  5  Blackf.  502.  The  Court,  in  that  case,  say :  <'  The 
offense  created  by  the  statute  is,  the  keeping  or  renting  a 
room,  &c.,  with  the  intention  and  purpose  that  gambling 
shall  be  carried  on  in  it.  The  intention  is  a  matter  of 
proof;  and  if  that  can  be  established,  it  is  immaterial  whe- 
ther the  prohibited  establishment  shall  find  customers  or 
not."  In  such  case,  it  being  unnecessary  to  allege  that 
any  gambling  was  done  in  the  building,  it  is  of  course  not 
necessary  to  set  forth  the  names  of  any  persons  who  were 
permitted  to  gamble.  This  accords  with  McAJ^n  v.  !Z%e 
State,  3  Ind.  R.  567,  and  Dormer  v.  THe  State,  2  id.  808, 
both  c^  which  were  indictments  for  keepings  a  gaming 
house.  In  ilie  latter  case,  a  question  was  made  as  to  dn- 
plicity — the  indictment  charging  that  the  defendant  kqHj 
and  snfi^ed  his  hoose  to  be  used,  for  gaming,  &c  The 
Court  held  that  the  indictment  was  not  douUe,  which  was 
undoubtedly  a  correct  ruling,  for  the  obvious  reason  that, 
if  the  defendant  kept  his  house  for  gambling,  it  couki 
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T. 


Not.  Term,   neither  add  to,  nor  diminish  from  the  ofkasBj  that  he  Bof* 
^^^'      fered  it  to  be  used  for  the  purpose  for  which  it  was  kepL 
The  latter  was  merged  in  the  former. 

But  the  case  is  entirely  different  where  the  oflense 
charged  is  suffering  gambling  in  a  building  (not  avened 
to  be  kept  for  that  purpose),  as  in  this  case.  Id  snch  case, 
it  being  necessary  to  aver  that  gambUng  was  snffoed,  it 
follows,  from  general  principles  of  criminal  pleading,  that 
the  names  of  the  persons  suffered  to  gamble  should  be 
stated,  or  a  valid  reason  given  for  not  stating  Ihetn.  Hie 
case  falls  clearly  within  BaU  v.  The  State,  n^^o,  by  winch 
we  must  be  governed. 

We  are  of  opinion  that  the  motion  in  arrest  should  have 
prevailed. 

Per  Cfuriam. — The  judgment  is  reversed.  Cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

A.  EUisony  for  the  appellant. 


i»  .1 


Darnall  v.  Hazlett. 

Where  the  record  does  not  show  that  an  objection  to  the  admission  of  erideaoe 
was  made  at  the  time  each  item  of  the  evidence  objected  to  was  oflfered,  ihe 
admission  of  it  is  not  available  as  error. 


fFwiMKKiyy 
Januoary  12, 
1859. 


APPEAL  from  the  Boone  Circuit  Court 
Hanna,  J. — DamaU  sued  Hazlett  to  set  aside  a  oontnct, 
and  to  recover  500  dollars  and  interest 

The  facts  alleged  in  the  complaint  are,  that  HaxlM  re- 
presenj;ed  himself  to  be  the  owner  of  a  certain  tract  of  land, 
by  purchase  at  a  public  sale  made  by  the  auditor  and  treas- 
urer of  state  as  sinking  fund  commissioners,  the  same  hav- 
ing been  mortgaged  to  the  state,  forfeited,  and  regnhriy 
sold;  that  he  held  the  auditor's  certificate,  virhich  entitied 
him  or  his  assignee  to  a  deed;  that  he  purchased  the  same. 


OF  THE  STATE  OP  INDIANA.  495 

relying  on  said  otatements^  for  650  dollais,  of  which,  500  ^or.  Tenii, 
dollars  was  paid;  that,  in  fact,  the  sale  was  made  by  the       •^^^' 
officers  of  state,  in  collufiion  with  said  Eazletty  to  defraud    Babvaxl 
and  cheat  the  mortgagoi^— no  notice  having  been  given    HiLzuir. 
thereof — and  was,  therefore,  void.     Prayer,  that  he  recover 
back  the  500  dollars  paid  for  the  assignment  of  said  certifi- 
cate, and  to  set  aside  said  contract. 

The  defendant  answered — first,  by  a  denial;  secondly, 
that  he  purchased  of  the  ofiicers  of  state,  in  good  faith, 
paid  146  dollars,  and  became  responsible  for  200  dollars 
more;  that  he  did  not  misrepresent  the  title  to  the  plain- 
tiff; but  that  the  plaintiff  represented  himself  as  the  agent 
of  the  mortgagor,  and  sought  to  obtain  the  interest  of  the 
defendant  acquired  by  said  purchase,  and  represented  that 
the  title  of  the  defendant  to  said  land  was  not  good,  but 
that  he,  the  plaintiff,  preferred  purchasing  the  same  rather 
than  to  seek  to  recover  the  land  by  a  lawsuit;  and  that, 
thereupon,  the  defendant  sold  and  assigned  his  interest  in 
the  same  to  said  plaintiff,  and  took  the  assignment  of  the 
certificate  to  himself,  pretending  that  he  did  so  that  he 
might  thereby  secure  the  money  advanced  for  the  mort- 
gagor. 

To  this  there  was  a  denial  by  the  plaintiff 

The  case  was  tried  by  the  Court  without  a  jury.  Find- 
ing for  the  defendant.  New  trial  refused,  and  judgment 
on  the  finding. 

Two  eirors  are  assigned — first,  upon  the  admission  of 
evidence;  secondly,  upon  the  refusal  of  a  new  triaL 

We  cannot  determine  the  first,  because  the  objection  to 
the  evidence  was  too  general,  and  no  exception  appears  to 
the  ruling  of  the  Court  upon  the  objection. 

The  evidence  appears  in  what  purports  to  be  a  bill  of 
exceptions,  after  which  occurs  this  language :  "  The  plain- 
tiff objected  to  the  evidence."  Then  follo*^  the  reasons 
for  the  objection.  The  record  does  not  show  that  the  ob- 
jection was  made  at  the  time  each  item  of  the  evidence 
was  being  offered,  and  that  upon  the  ruling  of  the  Court 
thereon  exception  was  taken.  Crabs  v.  MickUj  5  Ind.  R. 
145. 
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Not.  Ttam,       We  have  examined  the  evidence,  and  cannot  disturb  the 
^^^*      nding  of  the  Court  upon  the  Becond  point  made. 
KsAMi         Per  Gbriomv-^The  judgment  is  affirmed  witii  coats. 
JoHsi.  C.  d  NavCy  for  the  appellant. 

L.  C.  Dougherty^  &  Q  WUbon^  ^nd  J.  R  McDonald,  fat 
the  appellee. 


Keaks  and  Another  r.  Jonbs. 

■ 

Wedneidajf,         APPEAL  from  the  Warren  Court  of  Comraon  Pleas. 

JoMtUOTM  IS 

1859.  '  P^  Curiam* — Complaint  on  a  note.  Answer,  nsnry. 
Denial 

Trial  by  the  Court;  finding  and  judgment,  over  a  mo- 
tion for  a  new  trial,  for  the  faH  amount  of  the  note  and 
interest. 

It  is  urged  that  the  evidence  was  not  sufficient  to  ans- 
tain  the  finding. 

We  have  carefully  examined  the  evidence,  and,  although 
it  strongly  tends  to  show  that  the  transaction  was  usurious, 
we  cannot  disturb  the  finding.  Jbnes^  the  plaintii^  and 
James^  one  of  the  defendants,  were  the  witnesses,  and,  in 
some  respects,  their  testimony  was  contradictory.  The 
judge,  who  presided  at  the  trial,  saw  the  witnesses,  heard 
their  statements,  and,  after  the  finding,  had  an  opportonity 
to  review  the  whole  matter  upon  the  motion  for  a  new 
trial     The  Madison  iu.  Co.  v.  Jftb,  at  this  term  (1). 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

R.  A.  Chandler  J  for  the  appellants. 

(1)  AnU,  117. 
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Not.  Tenn, 

HoLULND  V.  Hatch  and  Others.  ^Q^' 

Holland 
A.,  who  had  long  boon  in  the  habit  of  drawing  and  indorsing  bills  of  exchange  ▼• 

for  the  accommodation  of  B,,  to  be  filled  np  with  snch  rams  as  the  latter  '^'^^^* 
might  want,  bat  ^o  had  nerer  expreaefy  anthorized  him  to  pnt  in  the  daoso 
wralring  Talnation  laws,  signed,  in  blank,  one  of  two  bilb  as  maker,  and  the 
other  as  indorser.  The  bill  drawn  bj  A.  was  accepted  bj  B.  as  drawee,  and 
indorsed  by  C,  and  D.,  and  was  filled  np  bj  E.  and  F,,  who  added  the  danse 
waiying  i^praisement  laws.  The  other  bill  was  signed  by  B,  as  drawer,  ac- 
cepted by  C  and  D,  as  drawees,  and  with  A,'8  indorsement  npon  it»  passed 
over  to  E.  and  F.,  who  filled  it  np  as  in  the  other  case,  inserting  the  dansa 
waiTing  appraisement  laws.  Thns  filled  np,  they  were  given  to  K  and  F., 
in  novation  for  two  other  bills  to  which  A.  was  a  party  for  the  accommoda- 
tion of  B.,  and  which  did  not  contain  the  danse  waiving  appraisement  laws. 
Upon  these  bills,  E,  and  F.  soed  A,,  who  answeied,  denying  nnder  oalh 
that  he  drew  the  one,  or  indorsed  the  oilier. 
HM,  1.  That  the  foregoing  facts  sustained  the  answer;  that  the  insertion  of 
the  danse  waiving  appraisement  laws  by  the  plaintiifs,  rendered  both  bills, 
«as  to  the  defendant,  absolutely  void. 
2.  That,  in  snch  case,  the  Court  Is  not  authorised  to  hold  the  bUls  void  so  far 
•s  the  clause  inserted  without  authority  is  concerned,  and  valid  as  to  the 
remainder;  but  that  the  case  stands  upon  the  same  reason  as  that  of  the 
alteration  of  a  note  or  bill  of  exdiange  already  iilled  np,  by  the  holder. 

APPEAL  from  the  Fran/din  Circxiit  Court.  Wednetd^, 

"WoRDBN,  X — This  was  a  stiit  by  the  appellees  against  iwST^    ' 

the  appellant  upon  two  bills  of  exchange;  upon  one  as 

indorser,  and  upon  the  other  as  drawer. 

The  first  paragraph  of  the  complaint  counts  upon  a  bill 

m  

drawn  by  Richard  Tyner  upon  James  M,  Tf/ner  and  TTi/- 
Itaift  ChUders^  by  the  firm  name  of  T^fner  and  Childers^ 
payable  to  HoUandj  at  Hatch  and  Langdon^s^  Oincinnatiy 
Ohioy  accepted  by  l\fner  and  Childers^  and  by  Holland  in- 
dorsed to  the  appdUees. 

The  second  paragraph  is  predicated  upon  a  bill  drawn 
by  Holland^  upon  Richard  Tyner ^  payable  to  the  above- 
named  Tyner  and  ChilderSy  at  the  Central  Bankj  Oinciik' 
fUitij  Ohio,  accepted  by  R.  Tyner^  and  indorsed  by  Tynet 
and  CMlders  to  the  appellees.  Both  of  the  bills  waive 
any  relief  from  valuation  or  appraisement  laws. 

The  defendant  put  in  issue  the  indorsement  of  the  one, 
and  the  drawing  of  the  other,  by  denial  under  oatii.    Trial 
by  jury,  verdict  and  judgment  for  plaintiffs  below.. 
Vol.  XL-32 
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Not.  Tenn,       Judgment  was  rendered  for  the  plaintUTs  for  the  amount 

^^^'      due  on  the  biUs,  but  the  Court  refused  to  render  judgment 

HoixAXD    waiving  appraisement  laws.     This  refusal  of  the  Court, 

Hjltce.      the  appellees  assign  as  a  cross-error,  and  pray  that  the 

judgment  may  be  modified  so  as  to  conform  to  the  bilk. 

The  appellant  assigns  for  error  the  giving  of  several  in- 
structions to  the  jury,  and  the  refusal  of  the  Court  to  give 
instructions  prayed  for. 

It  appears  by  a  bill  of  exceptions,  that  on  the  trial  it 
was  proved  by  the  testimony  of  Richard  Tyner^  that  Boir 
landy  the  defendant,  had,  for  a  long  time,  been  in  the  habit 
of  giving  tiim  (the  witness)  his  signature,  as  drawer  and 
indorser  on  bills,  to  be  filled  up  by  witness  for  snch  sums 
as  he  wanted  from  time  to  time,  and  that  the  witness  bad 
used  such  bills  as  he  needed  them,  but  that  Mr.  BoUami 
never  expressly  authorized  him  to  put  in  the  clause  waiv- 
ing valuation  laws.  The  two  bills  were  blanks  as  follows, 
when  Holland  put  his  name  to  the  one  as  drawer,  and  to 
the  other  as  indorser,  viz.: 

No 185,. 

'Pay  to  the  order  of 

doUarB, 

value  received. 

These  bills  were  both  blank  as  to  date  and  place  of 
drawing,  time  of  payment,  name  of  payee,  amount  and 
place  where  payable. 

The  one  drawn  by  Holland  on  witness  was  taken  by 
him  to  the  plaintiffs,  with  his  acceptance  written  1beie<Hi, 
together  with  the  indorsement  of  l^fner  and  CSiUders,  to 
be  filled  up  by  plaintiffs;  but  witness  said  nothing  to  them 
about  filling  it  up  waiving  appraisement  laws.  It  was 
filled  up  by  plaintiffs  as  to  date,  amount,  &c.,  and  a  daiiae 
inserted  waiving  appraisement  laws.  After  it  was  fiUed 
up,  it  was  handed  to  witness  to  look  over,  and  he  says  he 
glanced  over  the  amount  and  time  it  had  to  run,  but  did 
not  observe  the  rest  of  it.  He  then  handed  it  back  to 
plaintiiis. 
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The  other  bill  was  taken  by  the  witness  to  the  plaintiffs,  Nor.  Term, 
with  his  own  name  attached  as  drawer,  that  of  Tyner  and       ^^^' 
Childers  as  acceptors,  and  Holland  as  indorser,  and  filled    Holland 
np  by  plaintiffs,  including  the  clause  waiving  appraisement      Hatoh. 
laws,  but  witness  said  nothing  to  them  about  inserting 
this  clause.     When  filled  up,  it  was  also  handed  to  the 
witness  to  examine,  who  made  no  objection  to  the  waiver, 
as  he  expected  to  meet  it  at  maturity* 

Holland  had  given  witness  no  authority  to  insert  the 
waiver,  unless  the  authority  was  implied  from  his  giving 
him  his  signature  on  bills  in  blank,  as  these  were  when 
his  signature  was  obtained.  Holland  had  no  interest  in 
these  bills,  but  was  a  party  to  them  for  the  accommoda^ 
tion  of  the  witness.  The  bills  were  given  to  the  plaintiffs 
in  novation  of  two  other  bills  on  which  Holland  was  an 
accommodation  drawer  or  indorser  for  the  witness,  neither 
of  which  last-named  bills  waived  the  appraisement  laws. 

This  is  the  substance  of  the  testimony  of  Richard  Tyner 
as  to  the  manner  of  executing  the  bills  by  Hollamd. 

The  Court,  at  the  request  of  the  plaintiffs,  chaiged  the 
jury  as  foUows: 

"  That  if  George  Holland  drew  one  of  the  bills  i#suit, 
and  indorsed  the  other,  in  the  manner  testified  to  by  Rich^ 
ard  Tyner^  the  said  bills  were  valid  and  binding  on  the 
said  George^  and  the  issue  made  by  the  plea  of  non  est 
factum^  must  be  decided  against  the  said  George^  and  in 
favor  of  the  plaintiffs." 

This  charge  was  duly  excepted  to. 

The  defendant  asked  several  instructions,  to  the  effect 
that,  under  the  circumstances,  the  plaintiffs  had  no  right, 
in  filling  up  the  bills,  to  insert  the  clause  waiving  appraise- 
ment  laws,  and  that  such  clause  vitiated  the  bills  as  against 
Holland;  but  these  instructions  were  refused,  and  excep- 
tions taken. 

Upon  the  instruction  given,  and  those  refused,  two  ques- 
tions arise — 

1.  Was  there  any  authority  to  insert  the  clause  waiving 
the  appraisement  laws? 

2.  If  not,  does  the  insertion  of  it  vitiate  the  bills,  or  will 
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Not.  Tenn,   they  remain  good  as  if  the  clanse  had  not  been  inserted^ 

■^^^  entirely  disregarding  it  in  giving  effect  to  the  bills  ? 
HoLLA]n>  There  can  be  no  doubt  that  if  a  person  indorses  or  signs 
Hatch.  ^  blank  paper  or  note,  and  intrusts  it  to  another  that  he 
may  raise  money  upon  it,  he  authorizes  that  other  person 
to  render  him  liable  in  any  amount,  and  at  any  time  be 
may  please.  There  is  no  restriction  in  the  implied  author- 
ity in  such  case.  Bell  v.  The  State  Bank^  7  Blackfl  456, 
and  authorities  there  cited.  Many  other  authorities  might 
be  cited  to  the  same  effect. 

In  the  case  of  The  Mechanics  and  Farmer!?  Bank  v. 
Schuyler y  7  Cow.  337,  it  is  said  that  *'  An  indorsement  on 
a  blank  note,  without  sum,  or  date,  or  time  of  payment, 
will  bind  the  indorser  for  any  sum,  payable  at  any  time 
which  the  person  to  whom  the  indorser  intrusts  it  chooses 
to  insert."  The  authorities,  probably,  will  sustain  the  po- 
sition that,  in  such  case,  any  and  all  blanks  may  be  filled 
which  are  necessary  and  proper  to  make  the  instmmeDt  a 
perfect  and  complete  bill  of  exchange,  or  promissory  note, 
as  the  case  may  be ;  but  we  know  of  none  which  would 
sustain  the  position  that  simply  signing  and  delivering 
such^lank  paper,  would  authorize  the  insertion  of  a  clause 
wholly  unnecessary  to  make  the  paper  perfect  and  com- 
plete as  an  ordinary  note  or  bill. 

The  case  of  Crutchky  v.  Clarence^  2  M.  and  S.  90,  cer^ 
tainly  does  not  countenance  the  idea  that  anything  may 
be  added  except  the  filling  of  such  blanks  as  may  be  ne- 
cessary to  make  the  bill  perfect.  It  was  a  case  where  a 
bill  had  been  issued  blank  as  to  the  name  of  ihe  payee, 
which  had  been  inserted  by  the  holder. 

Lord  Ellenborough,  C.  J.,  says:  ^As  the  defendant 
has  chosen  to  send  this  bill  into  the  world  in  this  form,  the 
world  ought  not  to  be  deceived  by  his  acts.  The  defend- 
ant, by  leaving  the  blank,  undertook  to  be  answerable  far 
it  when  filled  up  in  the  shape  of  a  biU.''  Bailet,  J.,  says: 
^'  The  issuing  of  the  bill  in  blank,  without  the  name  of  the 
payee,  was  an  authority  to  a  bona  fide  holder  to  insert  the 


name." 


In  Edwards  on  Bills,  Sec,  p.  95,  it  is  said  that,  ^  Where 
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a  blank  is  left  in  it,  there  is  an  implied  authority  to  the   ^o^*  T^^mtk, 
holder  to  fill  up  the  instrument,  and  make  it,  in  fact,  what      lo58» 
it  was  designed  to  be."  Hollakb 

In  Brtice  v.  WestcoU^  3  Barb.  374,  it  was  held  that  the  Hatch. 
insertion  of  the  words  ''  or  his  order"  in  a  promissory  note, 
after  the  name  of  the  payee,  although  there  was  sufficient 
space  left  to  do  so  without  creating  suspicion  in  the  mind 
of  an  innocent  holder,  rendered  the  note  invalid  in  the 
hands  of  such  innocent  holder,  on  the  ground  that  the  note 
^was  akeady  perfect  without  the  words  of  negotiability. 
In  the  case  at  bar,  if  the  bills  in  question  had  been  en« 
tirely  filled  up  with  the  sums,  dates,  &c.,  and  made  in  every 
respect  perfect,  at  the  time  they  were  delivered  by  Bblland 
to  J2.  Tynefj  excepting  the  insertion  of  the  clause  waiving 
appraisement,  it  will  scarcely  be  contended  that  Tyner 
i^ould  have  had  the  right  to  insert  such  clause.  Such  a 
power  would  be  an  extremely  dangerous  one,  as  it  might 
subject  parties  to  bills,  to  a  kind  of  liability  which  they 
never,  for  a  moment,  contemplated  incurring.  This,  very 
clearly,  could  not  be  done;  and  we  are  wholly  unable  to 
see  how  the  leaving  of  blanks  that  may  be  filled  up  by  the 
holder,  would  authorize  the  insertion  of  a  clause  which 
could  not  have  been  inserted  had  the  blanks  been  filled  up. 
We  are  of  opinion  that  the  signing  of  the  bills  by  BbUandj 
and  their  delivery  to  Tyner ^  did  not  authorise  the  insertion 
of  the  clause  in  question. 

Was  there  anything  in  the  facts  and  circumstances  at* 
tending  the  transaction  that  conferred  such  authority? 

Tyner  says  that  Holland  never  gave  him  any  such  au- 
thority, unless  it  was  implied,  &c«,  and  although  the  defend- 
ant had  been,  for  a  long  time,  in  the  habit  of  giving  Tyner 
his  signature,  as  drawer  and  indorser  on  bills  in  blank,  to 
be  filled  up  by  Tyner^  yet  it  does  not  even  appear  that  he 
had  filled  up  other  bills  in  this  way,  and  that  his  acts  were 
subsequently  ratified  and  confirmed  by  HoUand.  The  bilk 
virere  used  in  novation  of  other  bills  to  which  Holland  was 
an  accommodation  party  for  Tyner ^  which  last  bills  did 
not  contain  the  waiver.     We  see  nothing  in  the  facts  and 
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Not.  Term,   circumstances  of  the  case  that  would  authorize  the  iiuep> 

^^^'  tion  of  the  clause  in  question. 
HoLLAHB  The  second  question,  as  to  the  effect  of  the  insertion  of 
Hatch,  the  waiver,  is  not  entirely  free  from  difficulty.  It  is  in- 
sisted that  if  there  was  no  authority  to  insert  it,  its  insert 
tion  was  a  mere  excess  of  authority,  which  would  not 
vitiate  the  bills,  and  that  they  may  be  treated  as  if  this 
clause  had  not  been  inserted. 

It  is  abundantly  settled,  that  a  material  alteration  in  a 
note  or  bill,  avoids  it  as  to  previous  parties  not  consenting 
to  the  alteration.  Bell  v.  The  State  Bank,  stg)r4JU — Master 
V.  MiUer,  and  cases  collected  in  1  Smith's  Lead.  Cases, 
4906^— Edwards  on  Bills,  &c,  96. 

There  is  not,  strictly,  an  alteration  in  the  terms  of  the 
bills,  as  by  striking  out  something  inserted,  and  supplying 
the  matter  stricken  out  with  something  else,  bat  the  inem^ 
poration  of  an  entirely  new  feature  into  the  contracts,  vary- 
ing their  legal  effect,  by  adding  stipulations  not  contained 
in  the  bills  originally,  nor  authorized  to  be  inserted.  We 
cannot  view  the  matter  in  any  other  light  than  we  shooki 
if  the  bills,  when  delivered  by  Holland  to  Ttfner^  had  been 
in  every  respect  perfect,  with  all  blanks  filled,  and  the 
clause  in  question  afterwards  interpolated.  Nor  can  we 
distinguish  the  difference  in  principle  between  the  interpo- 
lation df  a  new  clause  into  a  contract,  whereby  its  legal 
effect  is  materially  changed,  and  striking  out  one  thing  and 
inserting  another,  whereby  the  same  result  is  effected.  The 
bills,  in  their  present  shape,  are  the  contracts  of  JBblkmd^ 
and  he  is  bound  by  them,  or  they  are  not  his  and  he  is  not 
bound  at  all.  Each  is  entire,  and  must  be  recovered  upon 
as  an  entirety  or  not  at  all.  The  case  is  claimed  to  be  like 
one  where  an  excess  of  authority  is  exercised  by  an  agent, 
where  the  thing  authorized  to  be  done  is  divisible  from 
that  not  authorized.  As,  if  a  servant  is  authorized  by  his 
master  to  sell  a  horse,  but  not  to  make  any  warranty 
against  defects;  or,  if  an  agent  is  empowered  to  convey 
lands,  but  not  to  warrant  the  title,  and  the  agent  sells  or 
conveys  with  a  warranty,  the  warranty  only,  and  not  the 
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aaieyis  said  to  be  voicL  This  may  be  correct  doctrine;  but  Not.  Tenn, 
we  think  it  not  applicable  to  the  case  at  bar.  As  before  ^^^' 
remarked)  each  of  these  bills  is  entire  and  good  as  it  stands,  Hollavd 
or  it  is  good  for  nothing.  When  all  the  blanks  in  these  Ujltcr, 
bills  were  filled  up,  so  as  to  make  them  perfect,  the  agency 
or  authority  of  Tyner  ceased,  and  his  fanctions  in  this  re- 
spect were  discharged.  Thus  far  his  acts  were  valid,  but 
when  the  other  clause  was  inserted,  the  entire  bills  were 
rendered  void,  not  simply  because  Tyner  exceeded  his  au- 
thority, but  because  the  clause  inserted  materially  changed 
the  legal  effect  of  the  bills  as  originally  signed  by  HolhmdL 
So  far  as  the  defendant's  liability  is  concerned,  we  think 
the  case  stands  precisely  as  it  would  if  all  the  blanks  had 
been  filled  up  when  Tjfner  negotiated  the  bills  to  the  plain- 
tifib,  without  the  clause  in  question,  and  they  had  after- 
wards inserted  it  The  legal  effect  of  the  instruments,  as 
signed  by  defendant,  was  to  permit  the  holder  to  fill  up  all 
the  blanks  as  to  sums,  times  of  payment,  payees,  &c.,  as 
he  might  choose,  and  make  the  bills  complete;  but  more 
than  this,  neither  Tyner  nor  any  one  else  had  the  right  to 
do;  and  we  think  the  insertion  of  the  clause  wsdving  the 
appraisement  laws,  either  by  Tyner  or  any  other  holder, 
so  essentially  changes  the  character  of  the  bills  as  to  render 
them  void. 

The  plaintiffs  cannot  complain  that  they  were,  in  any 
manner  imposed  upon.  They  were  advised  that  the  bills 
did  not  contain  the  waiver  when  signed  by  HoUcmd^  as  it 
was  inserted  by  themselves.  They  must  be  presumed  to 
have  known  that  the  signature  of  Holland  to  the  blank  bills 
did  not  authorize  the  insertion  of  that  clause,  as  every  man 
is  presumed  to  know  the  law;  and  Tyner  did  not  represent 
to  them  that  he  had  any  authority  to  do  so,  or  say  any- 
thing about  it,  nor  did  they  institute  any  inquiries  of  him 
on  the  subject. 

The  instruction  given  to  the  jury  was  erroneous,  and  the 
iudgment  most  be  reversed* 

Per  Oufiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  triaL 
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Not.  Tmib,       J,  Bymain,  B.  J.  Spooner,  and  J.  D.  Howkmd,  tac  the  ap* 
1858.      peiiant  (1). 
Alum         P.  L.  Spooner  and  A.  Brower,  for  the  appellees  (3). 


(1)  Comuel  ft>r  the  appeUaot,  npon  te  points  dedded,  dltd  BeB  t.  71c 
^ate  AzfiX:,  7  BUckf.  456;  CcMJUm  t.  WiUon,  5  Ind.  B.  S09;  Broom's  L«c8l 
Maxims,  115,  and  cases  there  cited;  Croity  y.  Bodgei,  5  Scott, N.  B.,  221,  cited 
in  5  Ear.  Dig.  266;  Matter  t.  MUUsr,  4  T.  B.  320, 1  Smith's  Lead.  Css.  4906, 
sad  eases  there  eited. 

(2)  Couuel  for  the  i^»pellee,  to  the  same  points,  dted  Rumtil  t.  Lamg^ta^^ 
Dong.  514;  B^  t.  The  StaU  Bank,  7  BUckf.  457;  Stoiy  on  Agencj,  §  166. 


■   •  0m  m 


Allen  v.  Parker. 


Wedne$dcqf, 
January  12, 
1859. 


A  judgment  of  foredosore  confessed  in  confozmity  to  a  vaUd 
tomej,  is  yaUd. 

A  warrant  of  attorney  was  executed  after  the  B.  S.  of  1852  went  into  effect, 
aathorizing  T.  to  confess  judgment  in  fayor  of  P,  on  three  promissoij  notes 
and  a  mortgage  made  to  secnre  their  payment,  dated  before  liie  taking  cAct 
of  the  statutes.  T,  snbseqnently  confessed  judgment  in  pwnnaiice  of  Ike 
notes  and  mortgage,  under  4§  634  and  639,  2  B.  S.  p.  176, 177  i-^EUd,  that, 
as  this  statute  affected  the  remedy  merely,  it  was  applicable  to  the  case,  aad 
the  judgment,  in  pursuance  of  its  proyisions,  proper. 

A  judgment  of  foreclosure  for  the  whole  amount  due  and  to  hmt^nmmm  dsB,  oa 
seyeral  notes  secured  by  the  mortgage,  if  otherwise  in  oonfonatty  to  law,  is 
not  erroneous. 

A  judgment  rendered  in  such  case,  without  stay  of  execution  except  on  Ike 
amount  due,  is  not  therefore  erroneous ;  aad  upon  entarteg  tfie  proper  ra> 
pleyin  bail  for  the  whole  judgment,  aad  paying  each  saocassiTe  instaUneai 
as  the  stay  thereon  expires,  so  that  no  execution  shall  issue,  the  defendant 
will  be  entitled  to  stay  of  execution  on  each  installment,  from  the  time  when 
it  falls  due  according  to  the  terms  of  the  contract. 

APPEAL  from  the  Fa^eUe  Circuit  Ck)nrt. 

WoRDEN,  Jd — Parker^  at  the  March  tenn,  1857,  of  tbe 
Ck>urt  below,  filed  in  said  Court  three  several  promissory 
notes,  each  for  the  sum  of  540  dollars,  made  by  Allen  to 
said  Parker  J  and  also  a  mortgage  made  by  Allen  to  Parker 
to  secure  the  payment  of  the  notes.  He  also  filed  a  war^ 
rant  of  attorney  executed  by  AUen,  containing  the  proper 
afilidavit  as  required  by  law,  in  which  said  notes  and  mort* 
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gage  are  fdlly  described,  by  which  warrant  of  attorney  ^oy.  Term, 
AUen  constituted  and  appointed  Nelson  Tnulery  or  any       ^^^' 
other  attorney  of  said  Court,  his  attorney  in  fact,  and  au-      Axxxm 
thorized  him  to  appear  in  said  Court  and  confess  a  judg-     Pabub. 
ment  against  him^  said  Jli/en,  for  the  principal  sum  of  said 
notes,  together  with  the  proper  interest,  and  a  proper  judg- 
ment of  foreclosure  of  the  mortgage  and  sale  of  the  mort- 
gaged premises,  without  relief  from  valuation  or  appraise- 
ment laws,  in  all  things  agreeably  to  the  tenor  and  effect 
of  said  notes  and  mortgage,  and  the  laws  of  the  state  in 
such  case  made  and  provided,  waiving  the  filing  of  a  com- 
plaint and  the  issuing  and  service  of  process,  and  all  error 
in  this  behalf* 

And  thereupon  the  said  AUen^  by  his  said  attorney,  ap 
peaied  and  waived  the  filing  of  a  complaint,  and  the  issu- 
ing and  service  of  process,  and  confessed  a  judgment 
against  the  defendant  in  favor  of  plaintiff  for  1,920  dol- 
lars, 93  cents,  the  principal  and  interest  due  on  the  notes 
up  to  that  date,  and  also  a  judgment  for  the  foreclosure  of 
the  mortgage  and  sale  of  the  mortgaged  premises^ 

It  was  thereupon  adjudged  by  the  Court,  that  Pa/rker 
recover  of  AUen  the  said  sum  of  1,920  dollars,  93  cents, 
without  relief  firom  valuation  or  appraisement  laws.  That 
the  mortgaged  premises,  or  so  much  thereof  as  might  be 
necessary,  be  sold,  without  relief  from  appraisement  laws, 
to  satisfy  the  judgment.  It  was  further  ordered  by  the 
Court,  that  upon  the  payment  of  the  installment  of  prin- 
cipal and  interest  due  on  the  first  note  before  the  execu- 
tion of  the  judgment  should  be  perfected,  then  the  pro- 
ceedings should  be  stayed,  subject  to  be  enforced  upon  a 
subsequent  default  in  the  payment  of  any  installment  con- 
tained in  either  of  the  other  two  remaining  notes  not  then 
due.  And  the  Court  being  satisfied  that  the  mortgaged 
[premises  could  not  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties,  it  was  ordered  that  the  whole  be 
sold,  and  the  proceeds  applied  agreeably  to  the  statute  in 
such  cases  provided,  and  that  any  surplus  be  paid  to  said 
AUen;  and  that  any  balance  due  Parker^  after  exhausting 
the  mortgaged  premises,  be  levied  of  the  other  property  of 


T. 
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Not.  Tem,   said  AUetL    It  was  further  ordered,  that  upon  replevin 
^^Q*      being  giyen  for  the  amount  of  the  first  note  and  interest 
Aujur      thereon  and  costs,  no  further  bail  or  stay  be  required  until 
further  default  be  made  in  the  premises. 

To  these  proceedings  exception  was  taken  by  AUen^  who 
moved  for  a  new  trial,  his  motion  being  OYerruled* 

The  first  error  assigned  is,  that  the  warrant  of  attorney 
only  authorized  a  confession  of  judgment  for  1,620  dd- 
lars,  whereas  judgment  was  confessed  for  1,920  doUaxs,  93 
cents.  There  is  nothing  in  this  objection.  The  warrant 
of  attorney  authorized  the  confession  for  the  principal, 
1,620  dollars,  and  also  the  interest  that  might  be  due  on 
the  notes.  The  sum  confessed  did  not  exceed  the  amount 
of  principal  and  interest  due  on  the  notes. 

The  next  error  assigned  is  that  there  was  a  ^consoli- 
dated" judgment  rendered  for  1,920  dollars,  93  cents,  and 
the  whole  property  ordered  to  be  sold ;  and  if  that  should 
not  be  sufficient  to  pay  the  debt,  the  balanoe  should  be 
levied  of  the  other  property  of  the  defendant. 

In  this  we  think  there  was  no  error.  The  warrant  of 
attorney  authorized  the  judgment  of  foreclosure  to  be  len- 
deied  'Hn  all  things  agreeably  to  the  tenor  and  effect  of 
the  notes  and  mortgage,  and  the  laws  of  the  state  in  such 
cases  made  and  provided."  But  one  of  the  notes  was  doe 
at  the  time  of  the  judgment  The  Court  found  that  the 
mortgaged  premises  could  not  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties.  In  such  case,  the 
statute  authorizes  the  sale  of  the  whole  premises— the  pio- 
ceeds  to  be  applied  first  to  the  payment  of  what  was  due, 
and  then  to  what  was  not  due.  2  R.  S.  p.  177,  §  639. 
This  statute  was  in  force  at  the  time  of  the  execution  of 
the  warrant  of  attorney,  and  of  entering  judgment,  but  was 
not,  at  the  date  of  the  notes  and  mortgage.  It,  however, 
afiects  the  remedy  merely,  and  is  applicable  to  the  case,  as 
is  decided  in  MePheeters  v.  Campbellj  5  Ind.  R.  107.  The 
order  that  the  balance  remaining  unpaid,  after  exhausting 
the  mortgaged  premises,  should  be  levied  of  the  other 
property  of  the  defendant,  is  authorized  by  §  634,  2  R.  S. 
p.  176. 
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There  is  no  substantial  em>r  in  rendering  judgment  for  N.t  Tj.. 
the  whole  amount  due  and  to  become  due  on  the  notes,  as      ^°^' 
that  was  the  amount  to  which  the  plaintiiBf  was  entitled      Auak 
in  case  the  instaUment  due  should  not  be  paid,  and  the     Pabub. 
whole  property  should  be  sold  to  satisfy  the  decree;  and 
the  Court  made  the  proper  order  that  the  proceedings  be 
stayed  upon  the  payment  of  the  installment  due,  until 
further  default. 

The  third  and  last  error  assigned  is  the  rendering  of  the 
judgment  without  stay  except  as  to  the  amount  due  on 
the  first  note,  and  that  a  stay  of  execution  should  have 
been  ordered  on  each  note  as  it  fell  due,  on  payment  of 
the  preceding  one. 

We  are  of  opinion  that  the  defendant  was  entitled  to  a 
stay  of  execution  upon  each  installment  as  it  became  due, 
upon  entering  the  proper  replevin  bail.  2  B.  S.  p.  132. 
This,  of  course,  is  on  the  supposition  that  previous  install- 
ments had  been  duly  paid,  so  that  no  execution  could  issue 
therefor.  ^ 

But  we  see  no  error  in  the  order  of  the  Ck)urt  in  this 
respect.  It  was  ordered  ^4hat  upon  replevin  bail  being 
given  for  the  amount  of  the  first  note  and  interest  thereon 
and  coQts,  no  further  bail  or  stay  be  required  until  further 
default  be  made  in  the  premises."  This  order,  as  we  un* 
derstand  it,  is  as  favorable  as  the  defendant  could  ask.  It 
amounts  to  this :  that  if  bail  be  given  for  the  first  install- 
ment and  costs,  no  further  bail  shall  be  required  to  stay 
the  execution  as  to  the  whole  amount.  Under  this  order, 
it  seems  to  us  that  when  any  installment  became  due,  pre- 
vious ones  haying  been  paid,  the  defendant  was  entitled  to 
enter  replevin  bail  for  the  installment,  and  thereby  stay  the 
execution. 

The  errors  assigned  are  insufiicient,  and  the  judgment 
below  must  be  affirmed. 

Per  OtfriaiTk— The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

J^  S.  Reidj  for  the  appellant. 

&  W.  Parker  and  J.  C.  McbUosh^  for  the  appellee. 
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Not.  Twm, 

185a 

HXATT 

T. 

Bbooks. 

Wednrnda^f 
January  12, 
1859. 


HiATT  V.  Brooks  and  Otheis. 

APPEAL  from  the  Ora$U  Court  of  Common  PleaB. 

Per  Ouriam* — Suit  by  heirs  against  an  administrator  to 
recover  for  misapplication  of  effects.  Answer.  Reply. 
Trial  by  juiy;  verdict  and  judgment  for  the  plaintifb  for 
200  dollars. 

A  motion  for  a  new  trial  was  made  and  overruled.  The 
causes  assigned  for  a  new  trial  were — 

1.  The  verdict  is  contrary  to  evidence. 

2.  It  is  contrary  to  law. 

3.  The  Court  eired  in  refusing  to  permit  the  defendant 
to  give  in  evidence  the  record  and  answer  of  the  guardian 
ad  Ktem^  in  the  application  for  the  sale  of  the  tract  of  land 
referred  to  in  the  complaint. 

4.  The  answer  denies  the  bill  under  oath,  which  made 
it  necessary  that  the  bill  should  be  sustained  by  two  wit- 
nesses, r 

The  first  two  causes  assigned  will  be  no  further  notieed 
than  to  say,  that  from  a  perusal  of  the  evidence  it  does  not 
appear  very  certain  that  the  verdict  was  contrary  to  evi* 
dence;  and  that  the  point  as  to  its  being  contrary  to  law 
depends  upon  the  decision  upon  the  third  and  fourth 
grounds  assumed  for  the  new  trial 

The  fourth  ground  is  not  true  in  point  of  fact.  The 
answer,  as  amended  and  filed  finally,  as  containing  the 
ground  reUed  on  in  defense,  does  not  appear  to  have  been 
sworn  to.  Nor  does  it  charge  any  ruling  of  the  Court  as 
having  been  erroneous,  in  reference  to  it,  supposing  it  had 
been.  And  by  the  statute  of  1852,  under  which  it  was  filed, 
it  would  not  have  the  effect  claimed  for  it,  if  it  had  been 
sworn  to. 

As  to  the  third  ground,  the  record,  except  the  guardian's 
answer,  was  in  evidence.  The  answer  would  not  have 
been  evidence  against  the  heirs  had  it  been  in  evidence. 
And,  further,  it  does  not  appear  by  the  record  liiat  it  was 
offered  in  evidence. 
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The  judgment  is  affirmed,  with  5  per  cent*  damages  and  ^o^*  Tem, 
costs.  1858. 


T.  Brotonleey  A*  Steekj  and  H,  D.  ThompsoUy  for  the  ap-     Bobdxl 
pellant  juvb, 

J*  M.  Wallace  and  JZ  &  Kelly  tot  the  appellees. 


RoEDEL   V.  EaLB* 

APPEAL  from  the  Miami  Court  of  Common  Pleas.        Wtdnmiag^ 
Per  Owriam. — Suit  on  promissory  notes*    Answer —       iSST*"  "' 

1.  In  general  denial. 

2.  Payment  in  full. 

3.  Payment  in  fuQ. 

4.  Payment  of  100  dollars. 

5.  Payment  of  250  dollars. 
Reply— 

1.  Issue  on  the  first  paragraph  of  the  answer. 

2.  Gteneral  denial  to  the  second. 

3.  Demuirer  to  the  third,  fourth,  and  fifth. 
The  demurrer  was  sustained. 

Trial  of  the  issues.  Judgment  for  plaintifil  Motion  for 
a  new  trial  overruled.     The  evidence  is  not  in  ihe  record. 

The  third  paragraj^  of  the  answer  should  have  been  set 
aside,  on  motion,  as  it  was  but  a  repetition  of  the  second 
paragraph.  A  demurrer  was  not  the  proper  mode  of  ob- 
jecting to  it,  but  the  informality  is  of  no  consequence. 

The  demurrer  was  well  taken  to  the  fourth  and  fifth  para- 
graphs, as  they  purported  to  answer  the  whole  cause  of  ac- 
tion, and  went  to  but  a  part  of  it.  The  sum  sued  for 
was  600  dollars.  Hence,  they  did  not  state  facts  sufficient 
to  bar  the  suit. 

The  judgment  is  affirmed,  with  10  per  cent,  damages 
and  costs. 

H,  J.  Shirk  and  J.  M.  Wilson^  for  the  appeUant 

K  O.  Ross  and  R.  P.  Effinger^  for  the  appellee. 
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Not.  Tornii 

1868. 


Falkitbe 

T. 

McIlrot. 

Friday, 
January  14, 
1859. 


Falkner  V.  McIlrot. 

APPEAL  from  the  Jennings  Court  of  Cmnmon  nea& 

Per  Ouriam, — FaJkner  sued  MeBroy  upon  a  written  con- 
tract which  reads  thus : 

"  This  is  to  certify  that  I  have  received  of  Chester  FaUc- 
ner  a  deed  for  a  house  and  lot  in  the  village  of  PraUsbwrg^ 
Indiana^  which  is  to  be  returned  to  said  FaJkner^  provided 
I  shaU,  after  I  advise  ^ath  my  lawyer,  find  it  not  expedient 
to  retain  the  same.  If  I  do  retain  the  deed,  then  I  am  to 
give  Falkner  a  note  of  500  dollars,  which  I  hold  on  Hoses 
Cooper^  of  Texas.    [Signed]  Oeorge  R.  McBroy.^ 

The  complaint  avers  that  defendant  failed  to  perfixm, 
&c.,  in  this,  that  he  kept  and  retained  said  deed,  and  failed 
to  return  it  to  the  plaintiff,  although  a  reasonable  time  to 
advise  with  his  lawyer  has  elapsed,  &c;  and  that  on  the 
10th  of  December^  1854,  he,  plaintiff,  demanded  said  note 
of  the  defendant ;  but  he  neglected  and  refused  to  deliver 
the  same  according  to  said  contract,  &c.  It  is  averred 
that  the  note  and  interest  thereon  is  worth  600  dollars,  &c. 

The  defendant's  answer  contains  three  paragraphs — 

1.  A  general  denial. 

2.  The  second  alleges,  generally,  that  the  consideration 
of  the  contract  has  failed,  &c. 

3.  And  the  third  avers  that  defendant  tendered  to  the 
plaintiff  the  deed  in  the  contract  mentioned,  within  a  rea- 
sonable time  after  receiving  it,  and  he  brings  the  same  into 
Ck>urt  for  the  plaintifi*,  &c. 

Replies  in  denial  of  the  second  and  third  paragraphs. 
Verdict  for  the  defendant.  New  trial  refused,  and  judg^ 
ment. 

The  errors  assigned  relate  alone  to  tiie  sufficiency  of 
the  evidence.  We  have  examined  it  carefdlly,  and  are  of 
opinion  that  it  tends  to  sustain  the  verdict.  The  ooodu* 
sion  of  the  jury  will  not,  therefore,  be  disturbed. 

There  is,  however,  another  ground  upon  which  the  jndg^ 
ment  should  be  affirmed.     The  appellant  has  filed  no  brief 
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in  the  case,  and  for  that  reason  the  enors  may  be  consid-  Not.  Tenn, 
ered  as  waived.     See  rule  28  of  this  Court.  loOo. 


The  judgment  is  affirmed  with  costs.  Mubpht 

L  W*  Robinson^  for  the  appellant.  Tillt. 

J.  W.  Chapman  and  J.  B.  Meriwether^  for  the  appellee. 


» » 


Murphy  v.  Tilly  and  Others. 

Action  by  hein  against  an  administrator  to  recover  certain  sums  for  which  he 
had  failed  to  account.  Answer  that  certain  heirs  of  B.  were  interested,  and 
ought  to  be  joined  as  parties  plaintiff.  Reply,  that  B.,  for  a  valuable  coa- 
sideradon  by  way  of  adyancement  from  A.,  his  father  (the  decedent),  in  his 
lifetime,  assi^ed  his  interest  in  the  estate  to  said  A.,  in  writing,  which  writ- 
ing is  lost,  and  cannot  be  set  ont.  Held,  that  the  heirs  of  B.  onght  to  hare 
been  made  parties. 

An  affidavit  denying  an  attorney's  authority  to  appear  for  a  puty,  and  tht 
overruling  of  a  motion  for  a  rule  to  show  authority,  are  not  necessarily  a 
part  of  the  record  on  appeal,  but  must  be  placed  upon  it  by  a  bill  of  excep- 
tions. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.    ^*^»  ,^ 

Jomiaiy  I4| 

Hanna,  J. — This  was  an  action  commenced  before  a  1859. 
justice  of  the  peace,  by  Tilly  and  others  against  Murphy* 
There  are  two  causes  of  complaint — ^first,  that  Murphy^ 
whilst  acting  as  administrator  of  the  estate  of  John  Meh^ 
Ure,  the  ancestor  of  the  plaintiffs,  rented  the  lands  of  the 
decedent  to  an  irresponsible  person,  whereby,  the  rents 
were  lost;  secondly,  that  he  received  property  of  the  de- 
ceased, and  money  for  the  rent  of  the  lands  of  deceased, 
for  which  he  did  not  account  on  final  settlement. 

There  was  a  demurrer  to  the  complaint  overruled  before 
the  justice,  and  also  in  the  Common  Pleas  Court,  but  no 
exception  taken. 

There  was  an  answer  filed,  after  the  appeal,  stating  that 
there  were  others  interested  in  the  event  of  the  suit,  who 
ought  io  be  joined  as  parties  plaintiff,  to*wit,  the  heirs  of 
Wesley  and  Harrison  Mclntire. 
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Nwr.  Tffrn,       To  thin,  there  was  a  reply — ^firet,  by  a  denial,  &c.;  aec- 

^^^'      ondly,  that  said  Wesley  and  Harrisony  for  a  valnaUe  consid- 

MuBTHT     eration  by  way  of  advancements  from  John  MeiUirej  in  his 

XiuT.      Ufetime,  assigned  in  writing,  which  writing  is  lost,  and 

cannot,  therefore,  be  set  out,  their  interest  in  his  estate,  to 

said  John* 

A  demurrer  to  this  reply  was  overruled.  The  rtding  of 
the  Court  upon  this  demurrer  presents  the  first  question 
we  will  notice. 

It  is  insisted  that  all  contracts  with  heirs  and  expectants, 
relative  to  anticipated  inheritances,  are  presumed  fraudu- 
lent. Upon  this  point  we  are  referred  to  authorities.  In 
the  authorities,  one  of  the  reasons  urged  in  favor  of  this 
proposition  is,  that  there  is  a  direct  or  implied  firaud  uppn 
the  parent  or  other  ancestor,  who,  being  ignorant  of  the 
transaction,  is  misled  in  disposing  of  his  property.  1 
Story's  Eq.,  §  339.  To  this  it  is  replied,  that  ignorance 
could  not  exist  where  the  ancestor  himself  was  a  party  to 
the  transaction  with  the  expectant  heir.  We  think  this  re- 
ply is  not  good.  "Without  stopping  to  decide  whether,  in 
any  case,  a  satisfaction  by  advancement,  or  contract,  of  the 
interest  of  heirs,  could  be  set  up,  we  think  that,  under  the 
peculiar  circumstances  of  this  case,  the  persons  named 
ought  to  have  been  made  parties.  It  seems  to  us  that  a 
fuU  recovery  of  the  amount  due,  if  any,  by  these  plaintiflEs 
from  the  defendant,  would  not  bar  the  right  of  other  heirs 
to  sue. 

The  clerk  states,  in  the  record,  that  during  the  ymgieas 
of  the  case,  the  defendant  filed  an  affidavit  that  neither 
Mahlon  TiUy  nor  his  attorney  had  authority  to  use  the 
names  of  Emily  Taylor  and  WUliam  Mclatire  as  co-plain- 
tiffs. TiUy^  Mclntirej  Tayhfy  and  Louisa  TUly^  are  the 
persons  named  as  plaintiffii. 

Upon  the  afl^davit,  a  rule  was  asked  on  7\0y  and  his 
attorney  to  show  the  authority  by  which  the  suit  was  prose- 
cuted in  the  names  of  said  persons.  The  motion  was  over- 
ruled, and  the  ruling  excepted  to.  There  is  no  bill  of  ex- 
ceptions in  regard  to  the  filing  of  said  affidavit,  or  tiie  rul- 
ings thereon.    It  appears  to  us  that  such  affidavit,  motion, 


OF  THE  STATE  OF  INDIANA.  513 

I 

and  Tulingy  were  not  a  necessary  part  of  the  recQrd,  unless  Nor.  Tei«, 

made  so  by  bill  of  exceptions.     As  this  was  not  done,  they       ^^^* 

are  not  before  us  in  such  form  as  to  enable  us  to  pass  upon    Abxaham 

the  ruling  of  the  Court.    2  R.  S.  pp.  115, 159,  §§  344,  559.      ckI'sb.  | 

Pet  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  OaviUy  X  R.  Coverdill^  X  &  Scobey^  and  W*  Oumback^ 
for  the  appellant. 

jB.  TT.  Wilsoftj  for  the  appellee. 


■  •» » ■ 


Abraham  v.  Chase,  Administrator. 
APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas,  ^f"*^* 

January  14. 

Per  Curiam. — Upon  the  transcript  of  the  recoid  in  this  i859. 
<2ase,  the  errors  are  assigned  thus:  ''Said  plaintiff  saith 
that  there  is  manifest  error  in  the  record  and  proceedings 
of  said  Common  Pleas  in  this,  that  judgment  should  have 
been  rendered  by  said  Court  for  said  plaintiff  in  error, 
instead  of  having  been  rendered  against  him." 

The  code  requires  a  specific  assignment  of  all  the  errors 
relied  upon,  to  be  entered  upon  the  transcript.  2  B.  S. 
p.  161. 

It  will  at  once  be  seen  that  the  assignment,  in  the  case 
at  bar,  is  too  general,  and  does  not,  therefore,  meet  the  re- 
quirement of  the  statute.  See  Kimball  v.  SlosSj  7  Ind.  R. 
589;  BblHngstoorth  v.  The  State,  8  id  257;  BosweU  v.  The 
State,  id.  499.  These  authorities  are  directly  in  point,  and 
decisive  of  the  question  under  considemtion. 

It  may  also  be  noted  that,  on  behalf  of  the  appellant, 
there  is  no  brief. 

The  judgment  is  affirmed  with  costs. 

E.  H.  Brackett  and  G.  S.  Orth,  for  the  appellant 

H.  W.  Chase  and  X  H.  WiUtach,  for  the  appeUee. 

Vol.  XI-— 33 
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T. 

CVBTIB. 
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The  State  v*  Steyens. 

APPEAL  from  the  Sbsciusko  Ciicnit  Cooit. 

Ptr  Curiam. — This  was  a  prosecution  for  malidoiis  ties- 
pass,  commenced  in  the  Common  Pleas  Comt.  Trial  and 
conviction.    Appeal  to  the  Circuit  Court 

The  prosecution  was  begun  in  Jamiary^  1853;  the  ap- 
peal taken  in  May^  1858;  and  the  cause  dismissed  in  Sep- 
tember^ 1853,  by  the  Circuit  Court.  It  appears,  by  a  bill  of 
exceptions,  that  at  the  latter  date  the  prosecuting  attorney 
moved  to  dismiss  the  appeal,  which  motion  the  Circuit 
Court  overruled,  and,  upon  the  prosecutor's  refusal  to  try 
the  case  in  any  other  manner  than  as  upon  error,  on  mo- 
tion of  defendant,  dismissed  the  case. 

The  appeal  should  have  been  dismissed.  LcMgdon  t. 
Applegate^  5  Ind.  IL  328.—Eennon  v.  SkuUj  9  UL  154. 

The  judgment  is  xeversed,  &c. 

J.  L.  WardeUj  for  the  state. 

J.  &  FrazeTy  for  the  appellee. 


■  •»»  — 


WiLcoxsoN  and  Others  v.  Curtis. 

A  8 jUabns  of  tliiB  case  would  be  neoessarilj  afanoet  as  long  as  Ae  opnioii. 
See  Index,  tit  Vbkdob  aki>  Pitbohabxb. 


Friday, 
January  14, 
1859. 


APPEAL  from  the  Delaware  Circuit  Court. 

Hanna,  J. — This  was  a  bill  in  chancery  ond^  the  old 
practioe,  to  enforce  the  specific  performance  of  a  contract 
made  by  the  ancestor  of  the  complainant,  with  the  ances- 
tor of  a  portion  of  the  defendants,  and  the  person  through 
whom  the  other  defendants  claim  title;  and,  alao^  to  set 
aside  a  former  decree  of  the  same  Court  for  fraud,  &c. 

The  facts  alleged  in  the  voluminous  pleadings,  and  ne- 
cessary to  be  noticed  here,  are,  upon  the  part  of  OurtiSj 
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as  follows:  That,  in  1832,  7%amas  Wilcoxsan  borrowed  of  Nor*  Term, 
his  brother,  Lloifd  Wileoxsonj  money  (for  which  no  note  or  ^-^^ 
writing  was  given)  to  enter,  and  did  entor,  eighty  acres  of  Wilooxsok 
land  in  Delaware  county,  LidtanOy  near  where  said  Lloyd  Cvms. 
lived;  that  after  the  return  home  of  said  Thomas^  to  Scioto 
county,  Okioy  to*wit,  the  same  fall,  he  sold  said  land  to 
John  Ourtisy  father  of  the  complainant,  for  150  dollars, 
received  part  payment  therefor,  and  executed  a  title- 
bond  for  a  deed  after  full  payment,  &c.;  that  before 
performance  upon  either  part,  both  Curtis  and  Thotnas 
died;  that  the  bond  was  lost;  that  upon  the  anival 
of  the  complainant  at  full  age,  to-wit,  in  1850,  he  had 
caused  tender,  &c,  to  be  made,  and  commenced  this  suit; 
that  in  the  meantime,  in  1844,  said  Lloifd  had  fraudu- 
lently instituted  proceedings  in  the  said  Delatoare  Circuit 
Court,  to  subject  said  land  to  the  payment  of  said  loaned 
money,  &c.  A  copy  of  the  record  in  that  case  is  made  an 
exhibit  It  is  averred  that  said  Llopd  and  the  defendant, 
AtUkonpj  who  was  his  attorney  in  that  proceeding,  and 
afterwards  the  purchaser  of  the  land  under  the  decree 
therein  rendered,  had  notice,  before  the  institution  of  the 
said  suit,  of  the  claim  of  the  complainant,  but  did  not 
make  him  a  defendant,  nor  in  any  other  manner  notify  him 
of  the  said  proceeding,  but  instituted  the  said  suit  against 
the  heirs  of  said  2%omi»,  and  obtained  his  said  decree  by 
default  against  them.  It  is  further  averred  that  AfUhof^^ 
after  his  purchase  of  the  land,  sold  it  to  SwckUy^  for  a 
valuable  consideration,  who  has  since  sold  a  portion  of  it 
for  a  valuable  consideration  to  one  Thomburgh.  There  is 
no  averment  of  notice  to  Shocklep  or  Thomburgh  of  the 
alleged  equitable  claim  of  complainant  It  is  not  shown 
in  this  proceeding  that  the  decree  under  which  Anthony 
purchased  is  void,  or  the  proceeding  so  inegular  as  to  make 
the  sale  to  him  void;  nor  has  any  such  irregularity  been 
pointed  oat  in  the  transcript,  &c,,  of  that  case,  which  is  made  ' 
an  exhibit  The  hefars  of  Thomas  Wilcoxson,  together  with 
Anthony i  Lloyd  WUcoxsony  Shoekleyj  and  lluMmburgh  are 
made  defendants.  The  four  defendants  above  named  an- 
swered; the  others  were  defaulted.    So  far  as  the  question 
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Hot.  Term,  of  notice  is  involved,  the  answers  of  the  defendants  are 
^^^*  very  similar.  Some  of  them  make  mention  of  having 
Wmomux  heard  "mere,**  and  others  "bare"  mmors  of  an  outstand- 
Tu  s'tatb.  ing  claim.  The  proof  tends  to  show  that  Lhjfd  and  An- 
thony had  notice;  but  does  not,  even  remotely,  show  that 
Skockley  and  TTiomburgh  had  any  notice  of  the  equitable 
claim  of  complainant. 

The  Court  decreed  that  the  complainant  should  pay  into 
the  clerk's  office  the  balance  of  the  purchase-money,  in- 
terest,  and  money  paid  for  taxes,  and  that  the  deeds  of 
conveyance  should  be  set  aside,  &c;  that  the  title  was  in 
the  heirs  of  Thoma$  Wilcoxson;  and  that  a  commissioner 
be  appointed,  &c.,  to  convey,  &c. 

This  judgment  must  be  reversed.  So  far  as  the  allega- 
tions, in  the  complaint,  and  the  proofs,  touch  the  point,  we 
think  that  it  is  thereby  shown  that  Skockley  and  T^om' 
burgh  were  purchasers  under  such  circumstances  as  entitle 
them  to  protection.  Their  answers  do  not  show  that  they 
had  received  such  notice  of  the  outstanding  equity,  or  daim 
of  the  complainant,  as  should  deprive  them  of  that  |ho- 
tection  to  which  innocent  purchasers  are  entitled.  Fousi  v. 
Moorman^  2  Ind.  R.  1. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  Anthony y  J.  &  Buckles^  and  W.  March^  for  the  appel- 
lants. 

T.  J.  Sample^  for  the  appellee. 


.  ^1 


WiNEMILLBR  17.    ThE    StaTB. 

^Vufay,         *     APPEAL  from  the  Posey  Court  of  Common  Pleas. 
iss^T^    '         Hanna,  J. — This  was  a  prosecution  for  "keeping  a  room 

to  be  used  for  gaming."     Trial,  conviction,  jcc 

The  affidavit  and  information  state  the  names  of  ce^ 

tain  persons  who  gamed,  and  state  that  other  persons  did 
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so,  whose  names  were  unknown.     On  the  trial,  the  person  Not.  Term, 
urho  filed  the  affidavit  testified  that,  at  the  time  he  filed       ^^^' 
the  same,  he  knew  the  names  of  those  persons,  and  so     Mubfht 
stated  to  the  district  attorney.     Thereupon  he  stated  the      Brjun. 
names  of  several  persons  other  than  those  mentioned  in 
the  information,  &c. 

It  is  now  objected  that,  upon  such  disclosure,  the  de- 
fendant was  entitied  to  a  verdict. 

It  was  not  necessary  to  have  set  forth  the  names  of 
those  who  gamed.  Sotole  v.  T%e  State^  at  this  term  (1).  . 
Therefore,  proof  that  such  persons  were  either  known  or 
uaknown,  could  not  afiect  the  case,  and  that  they  so  gamed 
should  only  have  been  received  to  establish  the  purpose  for 
which  the  room  was  kept,  under  this  chai^. 

Proof  having  been  made  that,  with  the  knowledge  of 
the  defendant,  certain  persons  had  gamed  in  his  room,  it 
was  a  question  for  the  jury  whether  it  was  kept  by  him 
for  that  purpose.    Armstrong  v.  The  SUUey  4  Blackf.  247. 

Per  Curiam^ — The  judgment  is  affirmed,  &c. 

A.  P.  Hovey^  for  the  appellant. 

(I)  AnU,  49S. 


I  ■»•  > 


Murphy  v.  Evans. 

In  a  snit  in  a  justice's  Court,  the  defendant  may  plead  a  set-off  of  more  than 

100  dollars,  and  daim  judgment  for  an  amount  equal  to  the  plaintiff's  claim 

and  for  costs. 
A  partj  cannot,  by  a  daim  for  damages,  gite  himself  a  right  to  recoTer  more 

than  the  fiicts  stated  bj  him  will  warrant. 
But  if  a  party  daim  as  damages  less  than  the  fiusts  pleaded  will  warrant,  he  is 

bound  by  the  sum  claimed,  and  can  recoTcr  no  more. 

APPEAL  from  the  Decatur  Circuit  Court  Friday, 

WoRDEN,  J. — Murphy  brought  his  action  against  Evans,  iw!^    ' 
before  a  justice  of  the  peace,  for  22  dollars,  5  cents,  on  an 
account  stated.     Evans  appeared  and  moved  to  dismiss 
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Not.  Term,   the  complaint  for  inBufficiency,  which  motion  was  sqa- 
^^"'      tained,  and  the  plaintiff  appealed  to  the  Circnit  Coort.     In 
MuRPHT     the  latter  Court,  the  defendant  filed  an  answer,  setting  up, 
Btaits.  *    as  an  ofiiset  to  the  plaintiflPs  claim,  various  items,  amount- 
ing to  279  dollars,  14  cents,  npon  which  he  daimed  judg- 
ment for  costs  against  the  plaintiff,  but  claimed  no  further 
judgment  on  his  offset. 

The  plaintiff  moyed  to  reject  the  answer;  but  his  motion 
was  overruled,  and  he^  excepted.  He  then  filed  a  demurrer 
to  it,  assigning  for  cause  that  it  exceeded  the  jurisdiction  of 
the  Court,  and  that  the  Court  had  no  jurisdiction  of  the 
subject-matter;  but  the  demurrer  was  overruled,  and  the 
plaintiff  exceifted.  fie  then  replied,  and  the  cause  was 
tried  by  the  CofUrt.  Finding  and  judgment  for  the  defend- 
ant, for  costs. 

The  ground  relied  upon  to  reverse  the  judgment  is,  that 
the  amount  of  the  offset  exceeded  the  jurisdiction  of  the 
Court,  and  that  the  Court  should  have  rejected  it,  or  sus- 
tained the  demurrer. 

Justices  have  jurisdiction  in  actions  on  contract  or  tort 
"when  the  debt  or  damages  claimed  or  the  value  of  the 
property  sought  to  be  recovered  does  not  exceed  one  hun- 
dred dollars.'*    2  R.  S.  p.  451. 

Without  stopping  to  inquire  whether,  in  any  case,  on 
appeal  from  the  judgment  of  a  justice,  any  question  can 
be  adjudicated  in  the  Circuit  Court  that  could  not  before  tiie 
justice,  for  want  of  jurisdiction,  we  will  inquire  whether 
the  account  in  question  could  have  been  set  up,  as  above 
stated,  before  the  justice  of  the  peace. 

The  jurisdiction  of  the  justice  depends  upon  the  amount 
of  "the  debt  or  damages  claimed."  Where  the  amount  so 
"claimed"  exceeds  the  sum  named,  the  justice  wotdd  have 
no  jurisdiction,  whether  the  amount  be  claimed  by  the 
plaintiff,  or  by  the  defendant  on  his  set-off  Hence,  if  the 
set-off,  after  crediting  the  plaintiff's  demand,  claim  a  bal- 
ance of  more  than  100  dollars,  the  set-off  should  be  re- 
jected. Oharkey  v.  Halstead,  1  Ind.  R.  389. — Alexander 
V.  Peck,  5  Blackf.  308. 
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The  question  arises  in  this  case,  how  much  did  the  de-  ^ow.  Tma, 
fendant  demand  on  his  set-off?  1858. 


If  he  demanded  the  whole  amount  of  it,  after  deducting  Mubpht 
what  might  be  due  the  plaintiff,  it  was  beyond  the  juris-  Etahb. 
diction  of  the  justice;  but  if  he  only  demanded  an  allow- 
ance of  enough  upon  it  to  balance  the  plaintiff's  claim, 
and  only  sought  judgment  against  the  plaintiff  for  costs, 
the  justice  would  have  jurisdiction.  HMiiii^Mrtni^een 
set  up  for  the  amount  above  stated,  irtfcgT|<Jiiijy  Bla^ylpn 
as  to  the  extent  of  the  demand  upon^t,  it  ^ouldjjrol^i|>ly 
be  intended  that  the  defendant  deman< 
in  his  favor  for  whatever  might  be  fc 
after  balancing  what  might  be  foui 
But  his  demand  upon  the  setoff  is 

judgment  for  costs  against  the  plaintiff  Un^fer  this  de- 
mand, we  think,  were  there  no  question  of  jurisdiction,  the 
defendant  could  not  have  had  judgment  against  the  plain- 
tiff for  any  balance  that  might  be  found  due  him. 

In  the  case  of  Collins  v.  Shaw^  8  Ind.  R.  516,  it  was  held 
that  where  the  note  sued  upon  and  the  credits  indorsed 
thereon,  showed  the  sum  sued  for  to  be  within  the  jurisdic- 
tion of  the  Court  of  Common  Pleas,  the  Court  had  juris- 
diction, although  the  damages  laid  in  the  conclusion  were 
for  a  sum  beyond  the  jurisdiction  of  such  Court.  The 
Court  say:  ^^The  damages  laid  in  the  conclusion  did  not 
enlarge  the  claim." 

It  is  insisted  that  this  rule  is  one  that  must  work  both 
ways;  that  if  the  damages  claimed  cannot  enlarge  the  real 
claim  as  shown  by  the  facts  pleaded,  they  cannot  lessen 
such  claim ;  or,  in  other  words,  if  the  amount  which  the 
papers  show  to  be  in  controversy,  and  not  the  sum  claimed 
as  damages,  is  to  be  looked  to  for  the  purpose  of  determin- 
ing jurisdiction  in  one  case,  it  must  be  in  all  cases. 

We  do  not,  however,  so  view  the  matter.  A  party  can- 
not, by  a  claim  for  damages,  give  himself  a  right  to  recover 
more  than  the  facts  stated  by  him  will  warrant  If  he  sues 
only  upon  a  note  for  500  dollars,  although  he  claims  damages 
to  the  amount  of  1,500  dollars,  he  can  only  recover  his  500 
dollars  and  interest,  and  that  sum  is  all  theie  is  in  contro- 
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Not.  Tenii,   yersy.    But  such  is  not  the  case  where  a  party  daixns,  as 

^^^*      damages,  less  than  the  facts  pleaded  by  him  wiU  warrant. 

Thb  Tku8-    In  snch  case,  he  is  bound  by  the  sum  claimed  aa  damages 

T.  and  can  recover  no  more.     He  may  lessen,  but  cannot  en- 

8.M«oK.     large,  by  his  daim  Of  damages,  the  amount  apparently  di« 

by  the  facts  set  up.     This  point  was  decided  in  £^pper^  t. 

lAMe,  6  Ind.  R.  344. 

In  Anderson  v.  Fams.  7  Blackf.  343.  and  Short  ▼.  SeaiL 
6  Ind.  R.  430,  it  was  held  that  the  amount  daimed  as 
damages,  so  far  limited  the  claims  set  up,  aa  to  give  the 
justice  jurisdiction. 

We  are  of  opinion  that  the  Court  committed  no  error 
in  refusing  to  reject  the  set-off,  or  in  oyerruling  the  de- 
murrer thereto. 

Per  OuriaTJU — The  judgment  is  affirmed  with  costs. 
X  &  Scobey  and  W.  OuvAackj  for  the  appellant. 
X  Oavin  and  O.  B*  Hord^  for  the  appellee. 


^ . 


The  Trustees  of  the  Town  of  Milford  t;.  Simpson. 


Suit  against  township  trnstees  and  the  countj  anditor  and  treasurer,  to  subject 
the  share  of  the  township  in  the  school  fhnd  in  the  connty  tieasiuj  to  the 
satisfaction  of  a  judgment  which  the  pluntiff  had  recovered  lor  Berrkes  as 
a  teacher  of  common  schools,  nnder  the  empioyment  of  the  trnstees.  Aa 
execution  upon  the  judgment  had  been  preriouslj  returned  imflb  ioM. 
The  Court  ordered  the  judgment  to  be  paid  out  of  such  fund.  Hdd,  that 
the  fund  was  not  diverted  fix>m  the  purpose  for  which  it  was  intended  Ij 
law. 


Friday^ 
Janucay  14, 
1859. 


APPEAL  from  the  Decatur  Ck)urt  of  Common  Fleaa. 

W0RDEN9  J* — Simpson  filed  his  complaint,  averring  tiiat 
he  had  recovered  a  judgment  against  said  trustees  for  51 
dollars,  for  services  as  a  teacher  of  common  schools,  under 
the  employment  of  said  trustees;  that  an  execution  had 
been  issued  on  the  judgment,  and  returned  ^'no  property 
found;"  that  the  treasurer  of  said  county  had  in  his  hands 
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the  sum  of  109  dollars,  60  cents,  for  the  share  of  defend-  ^ot.  Term, 
ants  of  the  school  funds  for  distribution  in  said  county.      ■^^°' 
The  auditor  and  treasurer  of  said  county  were  made  par-  Th«  Tkus- 
ties.    Prayer,  that  a  sufficient  amount  of  the  funds  in  the     _    t. 
hands  of  the  treasurer,  belonging  to  said  township,  be  ap« 
l^ied  to  the  payment  of  the  judgment.    The  treasurer  and 
auditor  answered,  admitting  that  the  treasurer  had  in  his 
hands  the  amount  specified  of  the  tuition  fund  belonging 
to  the  town  of  Milford*    On  the  trial,  the  prayer  of  the 
complaint  was  granted,  and  the  appellee's  judgment  or- 
dered to  be  paid  out  of  said  funds. 

Several  errors  are  assigned  on  these  proceedings;  but  as 
one  only  is  noticed  in  the  brief  of  the  appellants,  we  shall 
only  notice  that  one,  the  others  being  considered  as  waived. 
Zehnor  v.  CrvU,  10  Ind.  R.  547. 

The  point  made  is,  that  the  order  of  the  Court  diverted 
the  school  fund  from  its  intended  purpose ;  that  the  fund 
should  be  applied  to  the  purposes  of  free  schools* 

We  are  of  opinion  that  the  order  of  the  Court  applied 
the  fund  to  the  precise  purpose  for  which  it  was  intended. 
The  appellee's  judgment  was  recovered  ^^for  services  as  a 
teacher  of  common  schools,"  under  the  employment  of  the 
trustees.  This  allegation  is  not  in  any  manner  denied. 
The  second  section  of  the  school  law  (Acts  of  1855,  p. 
161),  provides  that  the  fund  <<  shall  be  applied  exclusively 
to  furnishing  tuition  in  the  common  schools  of  the  state." 
The  allegation  that  the  judgment  was  recovered  ^'for  ser- 
yioes  as  a  teacher  of  common  schools,"  &;c.,  cannot  be  in- 
tended to  mean  anything  else  than  services  as  teacher  of 
the  common  schools  of  the  state,  provided  for  by  law. 

The  objection  does  not  appear  to  be  well  taken. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

J»  8.  Seobey  and  W.  Oumbaek^  for  the  appellants. 

X  Ghivin  and  O.  B.  Bbrdy  for  the  appellee. 
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11    ftHaX 
144    885 


Not.  Tonn, 

T. 
HSTFIKLD. 


Fridaif, 
January  14, 
1859. 


Teagardbn  t^.  Hbtfibld. 

Ttvspass  for  kUling  a  mare.  The  compUint  Gfaaif;ed  the  unlurfU  Idlliiig, 
stated  the  ralne  of  the  mare,  and  claimed  as  damages  200  dollars.  On  the 
trial,  the  mare  was  preyed  to  have  been  worth  112  dollars,  50  cents.  The 
plaintiff  was  permitted,  the  defendant  objecting,  to  prove  damages  lor  troaldB 
and  expense  in  nursing  and  feeding  two  oolts  whidx  tlie  maie  was  anffcliwg, 
and  also  care  and  expense  in  taking  care  of  the  wounded  mare  unlil  die 
died.    Verdict  and  judgment  for  the  plaintiff  for  131  doUan. 

Hdd,  1.  That  the  evidence  touching  the  trouble  and  expense,  &c.,  shoidd  haw 
been  refused;  that  such  damages  were  not  the  direct,  neoesaaxy  zosBlt  of  lltt 
wrongful  act  complained  of,  but  were  merely  consequential  and  special,  and 
not  being  alleged  in  the  complaint,  tiiey  were  not  in  issue  in  the  cause. 

2.  That,  in  the  absence  of  that  evidence,  the  verdict  was  too  huge. 

APPEAL  from  the  Fountain  Circtut  Court 

WoRDEN,  J. — Trespass  by  the  appellee  against  the  ap- 
pellant, for  killing  a  mare.  The  complaint  charges  the 
unlawful  killing,  by  the  defendant,  of  the  maie  of  the  plain- 
tiff, of  the  value  of  150  dollars,  by  which  trespaas  ihe  |dain- 
tiff  was  damaged,  and  claims  judgment  for  200  doUaia  in 
damages. 

Trial,  and  verdict  for  plaintiff  for  131  doUare,  on  which 
judgment  was  rendered,  over  a  motion  for  a  new  tiiaL 

A  bill  of  exceptions  setting  out  the  evidence,  shows  that 
on  the  trial,  the  mare  was  proven  to  be  worth  from  85  dol* 
lars  to  125  dollars.  It  further  appears  that  the  jdaintiff 
was  permitted  to  prove  that  at  the  time  the  mare  was 
killed  she  had  an  un weaned  colt;  and,  also,  that  she  was 
suckling  the  colt  of  another  mare  which  had  died;  and 
that  it  became  necessary  to  feed  and  nurse  these  colts,  and 
the  trouble  and  labor  and  expense  of  feeding  them  three 
months,  was  50  dollars;  and  that  the  care  and  attention  to 
the  wound  of  the  mare  until  she  died  was  woirth  five  dol- 
lars. 

This  testimony,  as  to  the  expense  of  nursing  and  keep- 
ing the  colts,  and  the  expense  of  taking  care  of  the  mare 
until  she  died,  was  objected  to  at  the  time  it  was  oflfered, 
on  the  ground  that  such  damages  were  not  the  direct  re- 
sult of  the  \\nrongful  act  complained  of,  but  were  merely 
consequential,  and  were  not  alleged  in  the  complaint,  and 
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not  in  issue  in  the  cause,  and  the  defendant  had  no  notice  ^o^*  Term, 
thereof.  But  the  objection  was  overruled,  and  the  evidence       ^^'^^ 
admitted,  to  which  ruling  exception  was  duly  taken.  Tbaoahdbh 

The  defendant,  at  the  proper  time,  asked  the  Court  to  Hstvixu). 
give  the  jury  the  following  instruction,  viz.:  "That  if  the 
jury  find  for  the  plaintiff  in  this  case,  they  cannot  include 
in  their  finding,  damages  for  the  feeding  of  the  two  young 
colts,  for  the  reason  that  such  damages  were  consequential 
merely,  and  were  not  particularized  or  stated  in  the  com- 
plaint, nor  involved  in  the  issue  in  this  cause." 

This  instruction  was  refused,  and  exception  was  taken. 

The  admission  of  the  above-noted  testimony,  and  the 
refusal  to  give  the  instruction  asked,  were  (among  other 
things)  correctly  made  the  basis  of  the  motion  for  a  ne^r 
trial. 

It  IB  said  by  Mr.  Greenleaf,  in  his  work  on  evidence, 
voL  2,  §  254:  "But  where  the  damages, though  the  natural 
consequences  of  the  act  complained  of,  are  not  the  neces- 
sary result  of  it,  they  are  termed  special  damages;  which 
the  law  does  not  imply,  and,  therefore,  in  order  to  prevent 
a  surprise  upon  the  defendant,  they  must  be  particularly 
specified  in  the  declaration,  or  the  plaintiff  will  not  be  per- 
mitted to  give  evidence  of  them  at  the  trial."  This  rule 
has  been  followed  in  this  Court.  Young  v.  Tustin^  4  Blackf. 
277.  Vide^  also.  Beeves  v.  Andrews^  7  Ind.  R.  207.  In 
Sedgw.  on  Dam.  (p.  612,  et  seq^j  3d  ed.),  the  rule  is  illus- 
trated by  a  variety  of  cases  cited.  This  rule  is,  without 
doubt,  applicable  to  the  case  at  bar.  The  law  will  undoubt- 
edly imply  damages  to  the  extent  of  the  value  of  the  mare. 
To  this  extent  the  damages  are  the  necessary  result  of  the 
wrongful  act  complained  of.  But  if  special  damages,  be- 
yond this,  have  been  sustained  as  a  natural  consequence 
of  the  wrongful  act,  they  should  have  been  particularly 
specified  in  the  complaint. 

The  appellee,  however,  insists  that  as  the  evidence  is  all 
before  this  Court,  showing  that  the  verdict  is  entirely  right, 
the  judgment  below  should  be  affirmed,  notwithstanding 
improper  evidence  was  received,  and  error  committed  by 
the  Court  in  refusing  to  give  the  charge.    Booker  v.  The 
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Not.  Teran, 

1858. 

Al>AM8 
T. 

Hahnbb. 


Siat€j  7  Blackf.  272.— Mc  Call  v.  Seevers,  6  Ind.  R.  187.— 
Stout  V.  Morgan,  6  id.  2&9.— Short  v.  ScoU,  id.  430.  These 
authorities  would  be  applicable  if  the  verdict  were  sustained 
by  the  legal  evidence  adduced.  Were  that  the  case,  the 
admission  of  the  improper  testimony,  and  the  refusal  of 
the  Court  to  give  the  charge  asked,  would  appear  to  have 
done  no  harm.  But  such,  we  think,  is  not  the  case.  The 
evidence  fully  sustains  the  main  proposition — ^the  killing, 
by  the  defendant,  of  the  plaintiff's  mare.  But,  from  the 
amount  of  the  verdict,  the  jury  must  have  allowed  some- 
thing on  the  testimony  objected  to,  for  damages  not  stated 
in  the  complaint.  Three  witnesses  fixed  the  value  of  the 
mare  at  125  dollars,  one  at  100  dollars,  and  one  at  85  or 
90  dollars.  The  mean  value,  as  thus  established,  was  112 
dollars,  50  cents.  Taking  the  medium  value  of  the  mare, 
as  established  by  the  testimony,  to  be  the  amount  allowed 
for  her  by  the  jury,  it  will  be  perceived  that  the  verdict  is 
considerably  too  large;  and  it  is  for  six  dollars  more  than 
the  highest  value  put  upon  her. 

But  the  appellee  having  remitted  in  this  Court  18  dol- 
lars, 50  cents,  of  the  judgment,  we  are  of  opinion  tiiat  it 
ought  to  be  affirmed  for  the  balance.  PhilKps  v.  iVtdfcofas, 
3  Blackf.  133.  But  this  must  be  done  at  the  costs  of  the 
appellee  in  this  Court 

Per  Curiam. — The  judgment  is  affirmed  for  the  sum  of 
112  dollars,  50  cents,  at  the  appellee's  costs. 

W.  H.  MaMory,  for  the  appellant. 

D.  W.  Voorhees  and  C  Tyler,  for  the  appellee. 


Adams  and  Others  v.  Harner. 


Friday, 
January  14, 
1859. 


APPEAL  from  the  Lagrange  Court  of  Common  Pleas. 
Per  Curiam. — Action  by  the  appellee  against  the  appel* 
lants,  on  notes.    Judgment  by  default. 

The  record  shows  the  issuing  and  service  of  process  on 
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the  defendants  ten  days  prior  to  the  first  day  of  the  term  Nov.  Term, 

at  which  judgment  was  rendered.    We  see  no  error  in  the  •'•^^* 

record.  Habts* 

The  judgment  is  affirmed,  with  8  per  cent,  damages  and  Coxstocx. 
costs. 

X  M.  Flaggy  for  the  appellants. 


<  m%^  ■» 


Harter  and  Another  v.  Comstock. 

An  oflbr  to  confess  judgment  mnst  embrace  costs. 

APPEAL  from  the  Wabash  Circuit  Court.  ^^*  ,, 

January  14y 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against  1869. 
the  appellants  for  a  nuisance  in  maintaining  a  mill-dam, 
•whereby  the  plaintifPs  lands  were  overflown.     The  plain* 
tiff  recovered  a  verdict  and  judgment  for  8  dollars,  75  cents. 

After  the  verdict  was  returned,  the  defendants  moved 
the  Court  for  a  judgment  against  the  plaintiff  for  the  costs 
in  the  case  which  had  accrued  subsequently  to  the  13th 
day  of  February  J  1856,  and  proved  to  the  satisfaction  of 
the  Court  that,  on  that  day,  they  served  upon  the  plaintiff 
the  following  written  offer  to  confess  judgment,  viz. : 

^John  Comstock  v.  Joseph  B,  Harter  and  Jacob  Harter. 
In  the  Wabash  Circuit  Court,  February  term,  1856. 

"  To  the  Hon.  John  Comstock^  plaintiff  in  the  above  enti- 
tled cause.  The  undersigned  defendants  hereby  offer  to 
aUow  you  to  take  judgment  against  them  in  this  action, 
for  the  sum  of  15  dollars,  5  cents.  Witness  our  hands, 
this  13th  day  of  February^  1856.  [Signed]  Joseph  B.  Har* 
terj  Jacob  Harter.^^ 

The  plaintiff  did  not  accept  the  offer  thus  made,  but 
afterwards  went  on  to  a  trial  of  the  cause. 

The  motion  was  overruled,  and  judgment  for  costs  ren- 
dered for  the  plaintiff,  on  the  ground  that  the  written  offer 
was  silent  as  to  costs.    Exception  was  taken,  reserving 
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Not.  Tem,   this  point,  which  presents  the  only  question  arising  in  the 

18o8» 


case. 


Habtbb  It  is  provided  by  statute  (2  B.  S.  p.  124,  §  389),  that 
CoiuTocx.  '^  The  defendant  may,  at  any  time  befcnre  the  trial,  serv^e 
upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to 
be  taken  against  him  for  the  sum,  or  property,  or  to  the 
effect,  therein  specified,  with  costs.  K  the  plaintiff  accept 
the  offer  in  Court,  in  the  presence  of  the  defendant,  or 
give  notice  of  his  acceptance  in  writing  within  five  days, 
and  before  the  trial,  judgment  shall  be  entered  accordingly. 
If  the  offer  is  not  accepted,  or  notice  of  acceptance  be  not 
given  as  above  directed,  the  offer  is  to  be  deemed  with- 
drawn, and  shall  not  be  given  in  evidence  or  commented 
on  before  the  jury;  and  if  the  plaintiff  fail  to  obtain  a 
more  favorable  judgment,  the  defendant  shall  recover  firom 
the  plaintiff  the  costs  occasioned  subsequent  to  the  time 
of  the  offer." 

By  the  above  provision,  it  will  be  seen  that  the  offer 
must  be  for  the  sum,  &;c.,  ^'with  costs." 

It  is  insisted,  however,  that  under  the  offer  thus  made, 
the  plaintiff,  had  he  accepted  it,  would  have  been  entitled 
to  a  judgment  for  costs,  as  well  as  the  cunount  specified; 
and,  hence,  that  the  offer  was  in  substantial  compliance 
with  the  statute.  Section  396,  2  R.  S.  p.  126,  provides 
that,  "  In  all  civil  actions,  the  party  recovering  judgment 
shall  recover  costs,  except  in  those  cases  in  which  a  differ- 
ent provision  is  made  by  law."  A  recovery  in  such  case 
as  the  present,  of  five  dollars  or  more,  entitles  the  plaintiff 
to  costs.    JOL^  398. 

There  are  oases,  however,  where  a  recovery  of  the 
amount  offered  in  this  case  would  not  entitle  the  jdaintiff 
to  coftts,  as  in  actions  for  money  demands  cm  contract, 
unless  the  amount  is  reduced  in  the  manner  specified  in 
§397. 

It  is  unnecessary  for  us  to  decide  whether  the  fdaintiff 
would  have  been  entitled  on  the  offer,  had  he  accepted  it,  to 
a  judgment  for  costs,  as  we  are  of  opinion  that  the  oSEa 
v^as  insufficient,  admitting  that  proposition  to  be  correct. 

There  are  cases  where  a  party  recovering  judgment  may 
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not  be  entitled  to  costs,  as  specified  in  ^  397,  396 ;  and  ^^'  Tem, 
perhaps  other  cases.     Section  396,  gives  costs,  except  in      ^^^* 
those  cases  in  which  a  different  provision  is  made  by  law.    Cobwkj. 

As  the  statute  requires  the  ofier,  in  terms,  to  embrace  Jhxnu^ 
costs,  the  plaintiff  is  entitled  to  a  ccmipliance  therewith,  or 
he  is  not  bound  to  accept  or  reject  the  offer  at  his  peril. 
His  acceptance  of  the  offer  must  be  unconditional,  and  he 
has  a  right  to  have  the  terms  of  it  embrace  the  costs,  and 
thereby  settle  all  controversy  that  might  otherwise  arise, 
as  to  whether  the  judgment,  in  the  particular  case,  would 
or  would  not,  as  a  matter  of  law,  carry  the  costs.  He 
looks  to  the  terms  of  the  offer  for  his  right  to  take  judg- 
ment for  costs,  and  not  to  the  law  regulating  his  right  in 
that  respect  He  is  not  bound,  at  his  peril,  to  depend 
upon  the  law  for  his  costs,  when  the  statute  prescribes 
that  the  offer  shall  embrace  them,  and  thereby  settle  any 
controversy  or  legal  disputation  in  reference  to  them. 

We  are  of  opinion  that  the  ruling  of  the  Court  was 
correct,  and  must  affirm  the  judgment. 

Per  Owiam^ — The  judgment  is  affirmed  with  costs. 

X  B/L  Wheeler^  J.  L.  Inighty  and  2).  M.  Cbxj  for  the  ap- 
pellants. 

J.  D.  Conner  and  H.  P.  Biddley  for  the  appellee. 


1 1  »■<»»  I. 


CoNWELL,  President  of  the  Bank  of   Connersville,  and 

Another  v*  Finnell  and  Others. 

A  pATSgniph  of  Ml  answer  profefdng  to  be  aa  answer  to  the  whole  oompUdnl, 
bat  in  fact  answering  only  a  part  of  thereof,  is  bad  on  demnirer. 

The  drawee  of  a  bill  of  exchange  may  reoeiye  the  same  before  its  dishonor,  by 
way  of  indorsement,  and  recoT«r  upon  h  as  indorsee,  against  the  drawer 
and 


APPEAL  from  the  Fagette  Circuit  Court.  Wedneada^, 

WoBDBN,  J- — This  was  an  action  brought  by  the  ap-fSJJJ*^^*' 
pellees  against  the  appellants  upon  a  bill  of  exchange.    It 
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KoT.  Term,   is  averred  in  the  complaint  that,  on  the  12th  of  Marek, 
^^^'      1855,  the  Bank  of  ConnersviUe^  by  her  president,  drew  a 
CoNWBLL     bill  of  exchange  upon  the  appellees,  payable  to  the  order  ci 
FnriniLL.     A,  B.  Conu^ellj  ninety  days  after  date,  at  the  Fa^Ue  CamUg 
Bank  in  ConnersviUej  for  the  sum  of  3,096  dollars,  40  cents; 
that  on  the  day  of  the  date  of  the  bill,  the  payee  thereof 
indorsed  and  delivered  the  same  to  the  plaintifis;  that  on 
the  day  when  the  bill  became  payable,  it  was  duly  pre- 
sented at  the  Bank  of  Connersvitte^  and  payment  demanded 
and  refused,  and  the  bill  daly  protested,  of  which  the  de- 
fendants had  notice. 

The  action  is  brought  against  the  bank  as  drawer  and 
ConweU  as  indorser  of  the  bill.  There  was  a  demuner 
filed  to  the  complaint,  which  was  overruled,  and  exception 
taken;  but  we  shall  not  further  notice  it,  as  the  same  point 
is  raised  by  a  demurrer  to  the  fourth  paragraph  of  the 
answer. 

The  defendants  answered — 

1.  By  general  deniaL 

2.  "  And  for  a  further  and  second  defense,  said  defend- 
ants say  that  the  said  Kentucky  Trust  Company  Bank  is 
indebted  to  the  said  Bank  of  ConnersviUe  in  the  sum  of 
2,100  dollars  in  the  notes  of  the  said  bank,  issued  and  cir^ 
culated  by  her  as  money,  and  which  notes  of  circulatioa 
the  said  Bank  of  ConnersviUe  now  brings  into  Court,  and 
offers  to  pay  the  same  to  the  said  plaintiff  in  satisfaction 
of  all  indebtedness  on  the  part  of  said  Bank  of  ConnerS' 
ville.     Wherefore,"  &c 

3.  ''  And  for  a  further  and  third  defense,  said  defendants 
say  that  heretofore,  to-wit,  on  the  15th  day  of  June,  1855, 
the  said  Bank  of  ConnersviUe  held  2,100  dollars  of  the 
notes  issued  and  circulated  by  the  said  Kentucky  l\ud 
Company  Ba/nk  as  money,  and  the  said  Bank  of  Conners* 
viUe  then  and  there  ojQTered  the  same  to  the  said  plainiiA 
in  payment  of  said  bill  of  exchange,  and  the  said  Bank  of 
ConnersviUe  now  brings  the  said  notes,  issued  and  ciica- 
lated  by  the  said  Kentucky  Trust  Company  Bank^  as  afore* 
said,  into  Court,  to-wit,  2,100  dollars,  and  offers  to  set  the 
same  off  against  any  indebtedness  on  the  part  of  the 


OP  THE  STATE  OF  INDIANA.  529 

Bank  of  Ootmersvilk  to  the  plaintifTs  as  commissioners  of  ^ot.  Tenn, 
the  said  KefUud^  Ihist  Company  Bank.    Wherefore,"  &c.       ^^^' 

4.  ^*  And  for  a  farther  and  fourth  defense,  the  said  defend-  Coxwxix 
ants  say  that  the  said  bill  of  exchange  was  drawn  on  the  FncNBix. 
said  John  W.  Finnell^  WilUam  B*  Kinkead^  and  Leonidas 
W.  Winsianj  as  commissioners  of  the  said  Kentuckjf  Trust 
Companjf  Bank^  by  the  description  of '  The  Comm'rs  of  JTy. 
Trust  Co.  Bankj  Covington^  JT.,'  and  who  are  the  plain- 
tiffs in  this  suit.     Wherefore,"  inc. 

A  demmrrer  was  filed  to  the  second,  third,  and  fomrth 
paragraphs  of  the  answer,  assigning  for  cause  (among  other 
things),  that  the  same  do  not  contain  facts  sufficient  to  con- 
stitute a  defense  to  the  action.  The  demurrer  was  sus- 
tained, and  the  defendants  excepted.  The  cause  was  tried 
by  the  Court  on  the  general  denial,  and  there  was  a  find- 
ing and  judgment  for  the  plaintiiis  for  2,130  dollars,  58 
cents.  A  motion  for  a  new  trial  was  overruled,  and  ex- 
ception taken,  setting  out  the  evidence;  but  as  no  point  is 
made  in  the  brief  of  counsel  as  to  the  insufficiency  of  the 
evidence,  no  defect  being  pointed  out  or  suggested,  we 
sbaU  not  further  notice  the  motion. 

The  questions  presented  relate  to  the  rulings  of  the 
Ck>urt  upon  the  demurrers. 

The  second  and  third  paragraphs  of  the  answer  are  bad, 
for  the  rea2«on,  if  for  no  other,  that  they  both  profess  to  be 
an  answer  to  the  whole  cause  of  action,  when,  at  most, 
they  set  up  matter  which  would  bar  only  a  part  of  it.  At 
the  commencement  of  the  suit,  there  was  due  for  principal 
and  interest  on  the  bill,  about  2,122  dollars,  as  appears 
from  the  facts  stated  in  the  complaint  At  the  time  of  the 
trial,  there  was  due,  as  found  by  the  Ck)urt,  2,130  dollars, 
56  cents.  The  answer  was  filed  at  the  term  of  the  Court 
at  which  the  cause  was  tried.  As  a  full  defense  to  this 
claim,  the  defendants  set  up  matters  that  at  most  could 
have  been  a  defense  to  2,100  dollars  of  it  only.  The  facts 
pleaded  in  the  second  paragraph  not  only  profess  to  be 
pleaded  as  a  defense  to  the  whole  cause  of  action,  but  the 
2,100  dollars  are  offered  '4n  satisfaction  of  ail  indebtedness 
on  the  part  of  the  Bank  of  ConnersviUeJ^ 
Vol.  XI^-34 


t. 
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Nor.  Term,  Xfae  tiiird  psragtapfa  piofesses  to  answer  tbe  whole  cause 
^^^*  of  action,  and  offers  to  set  off  the  2,100  doQGon  against  am§ 
Oovwvu.  indebtedness  on  ijie  part  of  tbe  Bamk  of  OcnmersviUe.  The 
fact  alleged  in  this  paragraph,  that  on  the  ISA  of  ^me, 
1855,  the  ddendant  held  the  2^00  doUars,  and  offered  it  to 
tiie  plaintiffs  in  payment  of  this  bill,  camot  eniaige  the  efiaet 
of  this  paragraph  as  an  answer  of  set-off  The  offer  was 
obviously  bad  as  a  tender,  the  plaintifis  not  being  bound  to 
accept  it,  and  could  not  have  prevented  the  accnuDg  of 
interest  on  the  bilL 

{n  Chit  on  PI.  p.  523,  it  is  laid  down  as  a  rale,  ^That 
ev^  plea  most  answer  the  whole  dedaration  or  count,  or 
ratker  nil  ikai  it  assumes  in  ike  introductory  part  to  cmswer^ 
and  no  more."  And  at  page  534-^^  But  if  a  plea  profess 
at  its  commencement  to  answer  the  wliole  cause  of  actiim, 
and  afterwards  answer  only  a  part,  the  whole  plea  is  bad." 
This  doctrine  has  been  recognized  by  this  Court  as  being 
apfdicable  to  pleacfings  under  the  code,  as  well  as  at  com- 
mon law.  Bjom  t.  The  North  Biver  Bank^  at  ike  present 
term  (1). 

The  second  and  third  paragraphs  being  bad,  for  the  reason 
Indicated,  we  shall  enter  upon  no  discussion  of  the  question 
whether  the  notes  of  the  Kentucky  TruM  Company  Bank 
could  have  been  set  off  against  the  claim  sued  upon. 

We  have  bad  some  difficulty,  in  arriving  at  a  satisfiu^ 
tory  conclusion  in  reference  to  the  fourth  paragiuph  of  the 
fimswer.  The  identity  of  the  drawees  with  the  indorsees, 
does  not,  perhaps,  sufficiently  appear:  by  ^e  complaint; 
but  it  is  distinctly  averred  in  this  parag^ph.  By  this 
paragraph,  the  question  is  presented,  whether  or  not  the 
drawee  of  a  bill  of  exchange,  can,  before  its  dishonor, 
receive  the  same  by  way  of  indtMrsement,  and  recover 
thereon  as  indorsee,  against  the  drawer  and  indorser.  No 
authorities  have  been  cited  by  counsel  on  either  side^  upon 
this  question;  and  in  our  own  researches  we  have  found 
but  two  cases  that  seem  to  be  direcdy  in  point.  At  first 
we  were  strongly  inclined  to  the  opinion,  that  when  a 
drawee  of  a  bill  receives  it  as  his  own,  from  the  payee  or 
other  holder,  although  it  be  done  by  way  or  indorsement, 
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0tich  tntnsaction  would  operate  as  a  payment  and  extin-  ^o^-  '^eftt^> 
gnishment  of  the  bilL  The  oases,  however,  decide  this  •'^°^' 
question  the  other  way.  In  the  case  of  Desha  et  aL  v.  '  Ck>Hw«LL 
Stewart,  6  Ala.  R.  852,  this  precise  point  was  involved  FnmLL. 
and  decided.  The  Court  say:  ^It  is  contended  by  the 
defendants  that  the  drawees  of  a  bill  cannot  become  the 
holders,  so  as  to  enable  them  to  maintain  an  action  upon 
it  against  the  drawer  or  indorsers.  We  shaD  consider  the 
proposition  with  the  qualification  that  the  bill  comes  into 
their  hands  previous  to  its  dishonor.  The  counsel  of  both 
parties  admit  their  inability  to  find  any  adjudicated  cases 
"whidi  bear  directly  upon  the  question,  and  our  examina- 
tion of  the  books  has  not  been  more  successful.  •  •  ♦  ♦ 
At  first  we  were  inclined  to  think  that  if  a  drawee  comes 
into  possession  of  a  bill  previous  to  its  dishonor,  the  legal 
presumption  is  that  he  takes  it  with  the  obligation  to  accept ; 
but  further  reflection  satisfies  us  that  no  such  presumption 
arises.  When  the  drawee  takes  a  bill  from  an  indorser,  he 
pays  a  consideration  for  it,  and  if  there  is  no  contract  or 
engagement  to  accept,  there  is  no  reason  why,  after  its  dis- 
honor, he  should  not  have  the  same  remedy  as  any  other 
holder.  Until  he  has  accepted  the  bill,  he  is  as  much  a 
stranger  to  it  as  any  other  person." 

In  the  case  of  Attenborough  v.  McKenzie,  36  Eng.  Law 
and  Eq.  K.  562,  the  defendant  had  drawn  a  bill  upon  one 
Tingay^  which  had  been  accepted  by  him.  The  bill  was 
afterwards  indorsed  to  Tingay^  and  by  him  indorsed  to  a 
third  person,  who  indorsed  it  to  the  plaintiff.  It  was  ob- 
jected to  the  recovery,  that  "payment  by  the  acceptor  dis- 
charged the  drawer,"  and  "that  the  acceptor  cannot  reissue 
the  bill  after  paying  the  amount,  less  the  discount,  in  order 
to  charge  parties  upon  it,  to  whom  he  himself  will  be 
liable."  But  per  Pollock,  C.  B.:  "  When  a  bill  has  been 
created,  according  to  the  custom  of  merchants,  as  a  real 
commercial  transaction,  it  is  a  part  of  the  general  circula- 
ting medium  of  the  country,  and  the  acceptor,  after  its 
issue,  stands,  with  regard  to  a  transfer  of  it  to  him,  in  the 
same  position  as  ahy  other  person.  He  may,  indeed,  pay 
it  to  discharge  it,  but  discounting  it  is  not  paying  it;  and 
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Not.  Tenn,  if  he  discoant  it,  he  may  reissue  it.     Nothing  will 
^p^*      charge  the  drawer  but  payment  according  to  the  law 
Clabk      merchant."     Alderson,  B.,  concurred.    ^If  an  acceptor 
MiTLLSHix.    discount  a  bill,  he  may  reissue  it." 

If,  in  the  case  at  bar,  the  plainti£&  might  have  reissued 
the  bill,  or,  in  other  words,  if  they  might  have  indorsed  it 
to  a  third  person  so  as  to  give  him  a  right  of  action  thereon 
against  the  drawer  and  indorser,  it  follows  that  they  can 
maintain  the  action  themselves. 

On  the  above  authorities  we  have  concluded  to  hold  the 
fourth  paragraph  of  the  answer  bad. 

Per  Ouriam* — The  judgment  is  affirmed,  with  1  per 
cent,  damages  and  costs. 
J.  A.  Fay,  for  the  appellants. 
B.  F.  Claypool^  for  the  appellees. 
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Oil  Clark  v.  Mullenix. 

A.f  acting  at  the  agent  of  B.,  sold  a  tract  of  land  to  C,  and  took  his  notei  Ibr 
the  pnrchase-monej.  Prior  to  Uie  payment  of  tiieie  notes.  B,^  becoming  dis- 
satisfied with  the  sale,  bj  a  valid  power  of  attorney,  aathorized  />.  to  sell 
and  convey  the  land,  and  to  receive  the  purchase-money,  and  aU  claims  dae 
him  in  the  state  of  Indiana,  where  the  land  was  sitoated.  Of  the  exccntioa 
of  this  power,  both  A.  and  C.  had  notice,  and  C.  agreed  with  D.,  to  set  aside 
the  contract  which  he  and  A.  had  entered  into,  and  to  pay  a  gieater  sun  ibr 
the  land.  The  original  notes,  however,  were  left  in  the  hands  of  ji.  to  whom 
C.  subsequently  paid  the  money  for  which  they  called;  and  brought  sot 
against  B.  for  specific  peifbrmanee: 

EM,  1.  That  the  first  agency  was  revoked  by  the  creadon  of  the  ceeond;  and 
that  after  notice  thereof  to  the  vendee,  payment  to  the  fint  agent  was  no 
payment,  and  did  not  entitle  the  vendee  to  maintain  his  suit. 

S.  That  where  the  averment  in  the  complaint  in  such  case  is,  that  the  plaiBtiff 
has  paid  the  purchase-money,  proof  that  he  has  tendered  it  only  is  not 
dent,  especially  where  the  tender  is  not  followed  up  by  bringing  the 
into  Court. 

WeSneiday,         APPEAL  from  the  Putnam  Circuit  Coort 

1859.  ^    '         WoKDEN,  J. — Bill  in  chancery,  filed  under  the  old  prae> 
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tioe,  by  the  appellee  against  the  appeUant,  for  the  specific  ^^^'  Term, 
performance  of  a  contract  for  the  sale  of  land.     The  cause       ^^^' 
was  tried  since  the  code  took  effect,  but  there  was  a  motion       Ci.axk 
for  a  new  trial,  on  the  finding  of  the  Court  for  the  plaintiff  Mulunix 
below,  which  was  overruled,  and  exception  taken,  the  bill 
of  exceptions  setting  out  the  eyidence« 

The  bill  avers  that  in  ilfoy,  1848,  the  plaintiff  purchased 
of  the  defendant,  Nancy  Clark^  a  certain  piece  oif  land 
therein  described  for  the  sum  of  400  dollars,  to  be  paid  in 
four  equal  payments,  on  the  25th  of  December^  of  the  years 
1848, 1849, 1850,  and  1851,  with  interest  from  the  1st  of 
May^  1848;  that  he  executed  to  the  defendant  four  notes 
for  the  purchase-money,  as  above  specified,  and  was  put, 
by  her,  in  possession  of  the  land,  and  has  made  valuable 
and  lasting  improvements  thereon;  that  he  has  paid  to  the 
defendant  the  purchase-money,  and  demanded  a  deed, 
'which  she  refuses  to  execute. 

The  facts  charged  in  the  bill  are  denied  under  oath. 

The  Court,  on  its  finding,  decreed  specific  performance. 

It  appears  firom  the  evidence  that  the  defendant,  who 
resided  in  Kentucky^  by  her  letters  to  one  John  AUee^  of 
Indiana^  authorized  him  to  sell  the  land  in  controversy ;  and 
that  in  pursuance  of  such  authority,  said  AUee^  as  agent  of 
the  defendant,  sold  the  land  to  the  plaintiff,  and  put  him  in 
possession  thereof,  and  also  took  firom  the  plaintiff  the 
notes  above  specified  for  the  purchase-money,  which  notes 
vrere  retained  in  the  possession  of  Alice  until  they  were 
paid  to  him  by  the  plaintiff,  and  taken  up.  Soon  after  the 
land  was  sold,  AUee  received  letters  from  the  defendant 
ratifying  and  confirming  the  sale.     This  was  in  1848. 

Afterwards,  the  defendant  became  dissatisfied  with  the 
sale  thus  made,  on  the  alleged  ground  that  it  had  been 
sold  for  less  than  its  value,  and  sought  to  repudiate  it.  On 
the  24th  of  September^  1850,  she  executed  to  Henry  Hi 
CXarkj  a  power  of  attorney,  whereby  she  authorized  and 
empowered  him  to  sell  and  convey  the  land  in  controversy, 
and  to  receive  the  purchase-money,  and  all  rents  or  claims 
due  her  in  the  state  of  ikliana.  About  the  first  of  October^ 
1850,  said  Henry  H  Clarkj  having  with  him  the  power  of 


534  CASB8  IN  THB  8UPBBMGB  COUKT 


Not.  Tcm,   attorney,  came  to  the  oonnty  of  Atfnofl^  and  had  an  in* 
^^^      terview  with  the  plaintiff  in  relatton  to  the  land.     The 
Clabk      plaintiff  and  said  Henry  H.  Clark  vent  to  see  said  Alktm 
Muixsmx.   In  the  langoage  of  said  AUee^  the  jdaintiff's  witneBs, 
^Hewry  EL  Clark  came  to  my  honse  in  company  with  the 
complainant,  and  said  his  sister  (the  defendant)  w^aa  dis- 
satisfied with  the  trade,  and  gave  notice  to  the  complainant 
that  she  wanted  the  land,  and  exhibited  his  power  of  at- 
torney from  defendant."    It  s^pean  that  after  some  con- 
snltation  between  the  {daintiff  and  Jifee,  it  waa  agreed 
that  the  power  of  attorney  should  be  submitted  to  some 
lawyer  of  Qreencastle^  and  accordingly  the  whole  matter 
was  submitted  to  Judge  Farley  for  his  opinion.     On  the 
same  evening  after  consulting  Judge  Farley^  the  complain* 
ant  agreed  to  set  aside  the  contract,  and  give  500  doUan 
'  for  the  land. 

At  the  time  of  this  transaction  none  of  the  principal  had 
been  paid  on  the  notes  for  the  puichase-money,  and  per- 
haps but  a  portion  of  the  interest.  The  principal  and  in* 
terest  due  on  the  notes  were  afterwards  paid  by  <x>nip]ain- 
ant  to  said  AUee^  but  no  part  of  it  appears  ever  to  have 
been  paid  to  the  defendant,  nor  does  it  appear  that  she  has 
ever  received  anything  upon  the  land. 

The  question  arises  whether,  upon  the  foregoing  feeta 
(admitting  the  original  contract  to  be  valid  and  binding 
and  not  set  aside  and  canceled  by  the  subsequent  agree- 
ment  between  the  plaintiff  and  said  Henrys  as  the  agent  of 
the  defendant),  the  payment  of  the  purchase-money  by  4fae 
plaintiff  to  said  AUee^  was  a  payment  to  the  defendant? 

We  are  clearly  of  opinion  that  it  was  not.  The  author- 
ity of  Allee  in  the  matter  was  clearly  revoked  and  ended, 
and  a  payment  to  him  after  the  plaintiff  had  notice  that 
he  was  not  authorized  to  receive  it,  was  a  nullity,  so  fiir  as 
the  defendant  was  concerned. 

In  Story  on  Agency,  §  474,  it  is  said  that  an  aothority 
may  be  revoked  by  a  ^^  direct  and  fonnal  declaration  publicly 
made  known,  or  by  an  informal  writing,  or  by  parol;  or  it 
may  be  implied  from  circumstances.  What  circumstances 
will  or  will  not  amount  to  a  revocaticMi,  or  to  notice  of  a 
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revocatioD  by  implicatioD^  eannot  be  stated  with  any  defi«  l^*  Tom, 
nite  certainty.    But  there  are  some  acta  wl|ich  admit  of      ^^0^ 
little  or  no  doabt    Thus,  for  example,  if  the  principal  ap»      Qlmmk 
points  another  person  to  do  the  same  act,  this  will  c»di-  Miiwnaz. 
Barily  be  oonstmed  to  be  a  revocation  of  the  power  of  the 
former  agent." 

Here,  before  the  pnrchase^money  was  paid  to  AUee^  the 
defendant  had  executed  a  power  to  Henrff  EL  Clark^  by 
vrhich  she  not  only  authorized  him  to  sell  and  convey  the 
land,  but  to  receive  the  purchase-money  and  all  daims  due 
her  in  the  state  of  Indianoj  and  of  this  £Eict  the  plaintiff  had 
iiill  notice.  It  is  useless  to  say  that  the  defendant's  leav- 
ing of  the  notes  in  the  possession  of  AUee^  impliedly  gave 
the  plaintiff  the  right  to  pay  the  money  to  him.  The  plain- 
tiff  knew  that  the  defendant  wished  to  avoid  the  contract, 
and  did  not  wish  to  receive  the  money  upon  it  at  all.  There 
could  be  no  implied  authority,  under  such  circumstances, 
for  AUee  to  receive  the  money,  and  his  express  authority,  if 
he  had  previously  had  any,  was  revoked.  The  revocation 
of  AUee^s  authority  would  not,  of  course,  affect  the  validity 
of  a  sale  made  by  him  previous  to  the  revocation,  but  it 
took  away  his  right  to  act  further  as  the  agent  of  the  de- 
fendant, either  in  receiving  the  piuGhase-»money,  or  otha- 
wise  executing  the  contract. 

The  payment  of  the  purchase-money  to  AUee^  under  the 
circumstances,  not  being  a  payment  to  the  defendant,  and 
this  being  all  the  payment  made,  there  was  a  failure  to 
make  out  the  case  so  far  as  this  essential  particular  is  con- 
cerned, and  on  this  ground  a  new  trial  should  have  been 
granted. 

The  plaintiff,  in  his  evidence,  undertook  to  remedy  this 
defect  by  showing  a  tender  of  the  money  to  the  defendant; 
but  the  allegation  in  the  bill  is,  that  the  money  was  paid 
to  the  defendant,  and  not  that  it  was  tendered  to  her;  be- 
sides this,  the  tender,  if  a  valid  one  was  made,  was  not  fol- 
lowed up,  as  it  should  have  been,  by  bringing  the  money 
into  Ck>urt 

We  intimate  no  opinion  as  to  the  effect  of  the  anange- 
ment,  made  subsequently  io  the  original  contiact,  by  whieh 
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Bautabd 

T. 

Maot. 


Not.  Term,  that  contract  was  to  be  set  aside  and  the  plaintiff  to  give 
^^^  500  dollars  for  the  land,  as  the  evidence  on  that  point  is 
not  very  explicit.  K  the  cause  is  retried  and  that  point 
should  arise,  perhaps  the  testimony  will  show  moi«  deariy 
the  terms  of  the  new  agreement.  Bendes  this,  it  is  doubt- 
ful whether,  under  the  pleadings,  the  defendant  conld  avail 
herself  of  this  defense  if  it  be  a  good  one. 

But  for  the  reason  above  stated  the  judgment  below 
must  be  reversed. 

Per  Owriam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

J.  P.  Usher^  X  A  Matson^  and  C  O.  Nave^  for  the  appel- 
lant. 


Barnard  and  Wife  v.  Macy. 

In  a  suit  against  heirs  to  compel  the  specific  performance  of  a  contract  of 
their  deceased  ancestor  for  the  conrejance  of  a  tract  of  land,  it  is  not  aeees- 
aai7  to*  make  sach  of  the  hein  deftndants  aa  have  already  eonTeyed  to  the 
plaintiff  in  pursuance  of  such  contract. 

The  defendants  in  such  action,  cannot  giro  in  eyidence  a  conyersation  held  in 
the  absence  of  the  plaintiff,  between  the  witness  and  their  deceased  ancestor, 
concerning  the  ownership  of  the  lands  in  controyersj,  nnless  the  witncas 
was  referred  hj  the  plaintiff  to  the  deceased  for  information  oonoeraiog 
some  disputed  point,  or  uncertain  question  in  relation  thereto. 

A  general  assignment  of  error,  to  the  effect  that  "the  judgment  should  have 
been  for  the  defendant,  and  not  for  the  plaintiff,"  is  too  general,  and  in  or£- 
naiy  caaes  will  not  he  noticed. 


Wednadatft 
Janvary  19, 
1859. 


APPEAL  from  the  SkeWy  Court  of  Common  Pleas. 

Hanna,  J. — This  was  an  action  to  enforce  the 
performance  of  a  verbal  contract  for  the  sale  of  lands^ 

The  complaint  is,  in  brief,  that  in  1847,  Macy  agreed 
with  his  father  that  he  would  farm  his  lands  and  superin- 
tend his  business,  &;c.,  and  support  his  father  and  mother 
during  their  lives,  and  they  were  to  "make  him  a  right"  to 
that  part  of  the  lands  of  the  elder  Macy^  lying  south  of 
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Bhe  Riverj  &c     The  elder  Macy  died  in  1855,  intestate,  Nor.  Term, 
and  without  having  made  a  deed.     Plaintiff  alleges  he       ^^^' 
has  thus  far  complied  with  his  contract,  &c.     It  is  further    Baekabd 
alleged  that  all  the  heirs  of  the  elder  Maey  have  conveyed       Mact. 
to  the  plaintiff,  in  discharge  of  the  contract  of  the  ances- 
tor, except  the  defendants. 

The  defendants  demurred  to  the  complaint  for  its  al- 
leged insufficiency,  and  because  the  other  heirs  were  not 
defendants.  The  demurrer  was  not  well  taken.  The  com- 
plaint is  substantially  sufficient,  and  shows  a  legal  excuse 
for  not  giving  the  other  heirs  as  defendants.  Upon  the 
trial,  one  Dixon  testified  that  in  1849,  he  went  to  the 
house  of  Macp  to  purchase  the  land  in  controversy;  that 
the  plaintiff  was  in  the  yard,  and  upon  the  witness  mak- 
ing known  his  business,  replied  that  his  father  was  in  the 
house,  to  go  see  him.  Thereupon  the  defendants  offered 
to  prove  by  the  witness  the  declarations  then  made  by  the 
elder  Macy^  as  to  his  ownership  of  the  land.  The  evi- 
dence was  rejected.  It  is  not  shown  that  the  plaintiff  was 
present  at  the  conversation,  and,  under  the  circumstances, 
we  think  the  bare  fact  that  he  referred  the  witness  to  his 
father  was  not  sufficient  to  let  in  the  declarations  offered. 
There  was  not,  so  far  as  we  can  perceive,  any  uncertain 
or  disputed  question  in  regard  to  the  ownership  of  the 
land  about  which  reference  was  made  for  information. 
1  Greenl.  §  182. 

The  next  error — that  a  new  trial  should  have  been 
granted-^involves  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding.  We  have  carefully  examined  the  evi- 
dence, and  think  that  this  objection  is  not  well  taken. 

The  last  error  assigned  is,  that  the  decree  should  have 
been  for  the  defendants  and  not  for  the  plaintiff.  This  is, 
under  the  statute  and  various  decisions,  too  general,  and 
in  ordinary  cases  will  not  be  noticed. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

P.  A.  Backleman^  for  the  appellants. 

L.  Sexton  and  A.  W.  Hubbard^  for  the  appellee. 
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Not.  Tflniy 

ISoOi      If  IJ2  Okxo  and  Mississippi  Railsoad  CoKPAinr  v.  Batb. 


TbbOkxo 

AHD  Missis*  -,,.,-  ,  •       .     • 

SIP7I  Sail-   ^  ""^  Mtioii  ag^auut  a  nihoad  eompuij  to  recorer  dMngei  coiw  to  Im 

BOAD  Co.         dff  by  the  oonstniction  of  the  road  through  his  fiuxa,  to  whidi  the  eomysay 

^'  answered  setting  up  a  release  of  such  damages,  and  the  plaintifT  replied, 

alleging  that  the  release  was  obtained  from  him  by  fraadnlent 


tioas  in  regard  to  die  locadoB  of  the  zoad  tfaioagh  his  lands,  MMve  oial  tB»- 
timonj  of  wiUMMses  in  regard  to  whal  Uieir  opiaioa  had  boeA  in  reftreace  to 
the  permanent  location  of  the  road,  preyions  to  the  execution  of  the  rdea^e, 
is  only  matter  of  opinion,  and  is  not  sufficient  to  establish  firand  in  its  pn>- 
cnrement. 

Wedneiday,         APPEAL  from  the  Doimss  CSicait  Court. 

Janwsry  19, 

1859.  Hanna,  J. — Bath  saed  the  company  fov  coostnictiDg  the 


road  through  his  lands,  &GSi.    Tiial  and  jadgment  for  the 
plaintifL 

The  answOT  set  up  a  release  of  the  right  of  ^vay^  oon- 
taining,  among  other  matters,  the  following  daose : 

^It  being  proposed  by  the  Okio  emd  liRigiss^ppi  Bait' 
road  Company  to  locate  and  constract  its  road  throogii 
said  tracts  of  land,  or  a  part  thereof,  in  consideraidon  that 
said  Ohio  and  Mississyapi  Railroad  Campamy  shall  so  lo- 
cate and  constract  its  road,  as  pressed,  upon  or  thiongh 
said  tracts  of  land,  any  or  either  of  them,  or  any  part 
thereof,  then  we  the  undersigned,"  &c. 

Batk  replied  that  the  releaae  was  obtained  by  fraod; 
that  at  the  time  of  the  execution  of  said  instzument,  said 
defendant  fraudulently  represented  that  said  road  would 
be  constructed  at,  &c,  crossing  said  land  in  a  plaee  where 
it  would  have  been  of  but  slight  injury,  but  thai  after- 
wardsy  &&,  said  road  waa  constructed  at  a  different  plnoe, 
where  it  was  of  great  damage,  jce. 

There  was  no  demurrer  to  this  reply. 

The  {daintiff  was  permitted  to  introduce  evidence  tend- 
ing to  show  the  representations  made  to  him  at  the  time, 
and  before  he  signed  the  release,  by  persons  professing  to 
act  as  agents  of  the  company,  as  to  where  the  road  would 
be  located,  and  of  the  fact  that  a  line  had  been  befue  that 
time  run  on  another  part  of  his  land  from  that  wheie  it 
was  ultimately  built.     The  evidence  was  objected  to,  in 
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thiB  form,  as  it  appears  in  the  bill  of  exceptions :     After  I*<^*  T^wm^ 

the  testimoDy  in  chief  of  a  witness  is  set  forth,  this  Ian-  ^^^ 

gnage  occurs — ^^  To  all  of  the  foregoing  testimony,  the  Tm  Owo 

defendants,  by  counsel,  object,  and  the  objection  is  orer*  nm  b.aiv- 

ruled."  »o^^  Co. 

T. 

It  is  now  insisted  that  the  objection  was  not  taken  at  Bath. 
the  proper  time,  nor  in  the  proper  manner*  See  Crabs  v. 
MUkle^  5  Ind.  R.  145;  Russell  v.  Branham^  8  Blackf.  977; 
7  Ind.  R.  679;  Ckmden  v.  Doremus,  3  How.  530.  Without 
deciding  whether  the  objection  to  the  admission  of  the  tes- 
timony is  w^ell  taken  or  not,  we  are  of  opinion  that  the  evi- 
dence thus  admitted  did  not  prove  the  answer,  nor  tend  to 
do  so,  to  an  extent  sujfficient  to  authorize  us  to  permit  the 
judgment  to  stand.  That  proof  eonsisted  in  oral  testi- 
mony of  witnesses  in  regard  to  what  their  opinion  had 
been  in  reference  to  the  permanent  location  of  the  road, 
previous  to  the  execution  of  the  release  (this  was  matter 
of  opinion  only,  founded  upon  the  fact  that  a  line  had 
been  run,  and  stakes  set  up,  &c.) ;  and  the  evidence  of  one 
Hoffmasterj  that  Clements^  a  director  and  agent  of  the  com- 
pany, sent  witness  to  Baih  to  try  to  obtain  a  release,  &c. ; 
that  witness  stated  to  plaintiff  that  if  he  would  release  the 
right  of  way,  the  company  would  ditch  and  fence  his  road 
and  make  his  land  dry;  but  witness  does  not  recollect 
whether  Clements  authorized  him  to  so  state  or  not;  that 
the  line,  as  then  run,  was  along  a  wet  piece  of  ground  on 
a  branch ;  that  the  plaintiff  did  not  then  sign  a  release." 
Also,  the  evidence  of  one  McTigerty  who  testified  to  a 
conversation  had  a  few  days  before  the  trial  (in  1854),  be- 
tween the  plaintiff  and  Judge  Ctements^  in  which  the  latter 
said  he  understood,  at  the  time  the  release  was  signed, 
that  the  road  was  permanently  located  in  1852,  but  did 
not  know  whether  Clements  said  that  he  had  so  informed 
plaintiff  at  the  time. 

But  it  is  urged  that-  the  evidence  is  not  all  in  the  record. 
The  jury  were,  under  the  statute,  sent  out  to  view  the 
premises.  We  cannot  perceive  how  that  view  could,  in 
the  case  at  bar,  have  had  any  weight  upon  the  issue  we 
are  now  considering.    That  view  might  have  assisted 
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Not.  Tenn,   them  in  coming  to  a  conclusion  as  to  the  qaeation  and 

^^^^'      measure  of  damages ;  but  we  cannot  see  the  aid  to  be  d^ 

BuBBicHT    rived  therefrom  upon  the  question  of  whether  the  release 

Thb  Statb.  was  properly  obtained.     The  evidence  appears  to  be  all  in 

the  record  upon  that  point. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

&  Judahj  for  the  appellants. 

D.  McDonald  and  A.  O.  Porter^  for  the  appellee  (1). 

(1 )  Coniuel  for  the  appellee  aigncd  m  follows : 

Now  we  say  that  these  objections  to  the  eridence  of  these  two  witneecs 
were,  beyond  all  qnestion,  not  properly  taken,  and  that  the  OTermling  of  then 
certainly  is  not  error,  for  the  following  reasons : 

¥%nt.  The  objections  were  too  broad  and  general.  Surely  it  is  law,  dnl 
whoerer  objects  to  eridence,  most  as  particiilarly  state  what  he  objects  to,  ae 
facts  most  be  stated  in  pleadings.  In  CraU  y.  MickU,  Judge  Pkhkius  saji : 
"Objections  to  eridence  most  be  specific,  made  to  particular  items  of  CTidence 
when  offered,  and  not  general  at  the  close,  to  all  the  eridence  that  may  hare 
been  offered."  5  Ind.  R.  145.  This  case  is  oondnsire  on  the  point.  And  to 
the  same  effect  is  7  Ind.  R.  244. 

Second,  The  objections  to  the  eyidcnce  of  these  witnesses  was  rightly  OTcr- 
ruled,  because  the  ground  of  the  objections  was  not  pointed  out  by  the  ob- 
jector. That  this  must  be  done,  is  settled  law  in  this  Conrt.  See  BmmA  t. 
Branhamy  8  Blackf.  S77,  and  Shmp  y.  Frak^,  7  Ind.  R.  679. 

As  to  both  the  general  nature  of  these  objections,  and  the  omisskm  to  stsle 
the  grounds  on  which  they  were  made,  the  case  of  Camden  t.  DoremmMj  3  Hofv. 
530,  is  yery  strong.  In  that  case,  it  is  held  that,  "Where  a  general  objeetioB 
is  made,  in  the  Conrt  below,  to  the  reception  of  testimony,  without  alBliiig  the 
grounds  of  the  objection,  this  Court  [the  Supreme  Court  of  the  Untied  SboAa] 
considers  it  as  yague  and  nugatory;  nor  ought  it  to  haye  been  tolerated  in  tbp 
Court  below."  Sec  the  syllabus  at  p.  515,  and  the  strong  language  of  Jadgf 
Bavibl,  at  p.  530  of  8  How.  tapra. 


^•^■» 


RuBRicHT  t;.  The  State« 
Wedruaday,         APPEAL  from  the  Bartholometo  Court  of  Common 

Jamtan/  19,       __ 

1859.  Pleas. 

Per   CWriam.— Prosecution  and  conviction  for  a  nui- 
sance. 
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An  instraction  given  and  excepted  to,  falls  within  the  ^or.  Tenn, 
decision  of  a  majority  of  the  Court  in  Williams  v.  J%e       ^^o- 
SUUe,  10  Ind.  R.  503,  and  upon  that  authority  was  erro-    Sihpkinb 
neons. 

The  judgment  is  reversed,  &c 

W.  Herod  and  8.  Stansifer^  for  the  appellant. 


T. 
WiLSOV. 


*  ^mm  • 


SiMPKiNS  V.  Wilson,  Administrator. 

An  action  brooglit  under  the  st&tnte  of  1852,  to  reriew  a  judgment  on  account 
of  newly  discovered  eridenee,  cannot  be  sustained  where  the  party  asking 
such  review  might,  by  reasonable  diligence,  have  discoycred  such  evidence 
before  the  former  trial;  nor  where  such  newly  discovered  evidence,  if  Fub- 

-  mitted  to  a  jury,  would  not  clearly  entitle  the  party  adducing  it  to  a  differ- 
ent verdict  from  that  then  found. 


II 

11 
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APPEAL  from  the  Henry  Court  of  Common  Pleas.       Wednetdajf, 

Hanna,  J^This  was  a  proceeding  under  art  28,  2  R.  {tST  "' 
S.,  to  review  a  judgment. 

The  judgment  was  rendered  at  the  October  term,  1853, 
and  the  complaint,  praying  a  review  thereof,  was  filed  on 
the  19th  day  of  September^  1855. 

The  statute  permits  such  complaint  to  be  filed  within 
three  years,  for  any  error  of  law,  &c.,  or  for  "mat^al  new 
matter  discovered  since  the  rendition"  &c.    2  R.  S.  p.  165. 

This  complaint  alleges  the  latter  reason  for  a  review,  and 
it  is  required,  should  show  'Hhat  the  new  matter  could  not 
have  been  discovered  before  judgment,  by  reasonable  diU- 
gence."    Id.  166* 

The  complaint  shows  that  the  cause  of  action  upon 
which  the  original  suit  was  based  was— -one  note  for  350 
dollars,  borrowed  money,  dated  the  29th  of  January^  1852; 
250  dollars,  money  had  and  received;  and  50  dollars  for 
cattle  and  wood  delivered  to,  and  labor  done  for  defendant* 
The  defendant  then  answered,  denying,  setting  up  pay- 
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Nor.  Torm,  ment,  and  an  off-set,  &c.    The  idaintiff  in  Aat  action  liad 

^^^*^*  jadgment  on  the  verdict  of  a  juiy  for  439  dollars. 
BmnuHB  It  is  now  alleged  that  the  deceased  was  poor  and  had  no 
WiLBoir.  means  of  consequence,  other  than  as  derived  from  the  sak 
of  lands  to  one  Davis^  to«wit,  600  dollars;  that  the  defend- 
ant in  the  original  suit  proved  about  900  dollars  of  his  off- 
set; and  that  the  jnry  must  have  allowed  the  whole  of  the 
plaintiff's  claim,  to  support  350  dollars  of  which  bnt  slight 
evidence  was  given  on  the  triaL  It  is  then  averred  that  the 
complainant  can  show  that  the  deceased,  after  he  sold  his 
land,  paid  about  100  dollars  of  debts,  and  bought  50  dol- 
lars worth  of  necessaries;  that  his  labor  was  not  more  than 
sufficient  to  support  him;  that  in  the  latter  part  of  1851  or 
first  part  of  1852,  he  had  money  derived  from  his  land  sale; 
that  he  was  assessed  in  1851  with  money  200  dinars,  debts 
due  250  dollars,  property  20  dollars,  &c.;  that  the  evidence 
to  support  these  facts  had  been  but  recently  discovered, 
although  due  diligence  was  used  before  the  triaL 

The  complaint  was  demurred  to,  and  the  demurrer  sus- 
tained, which  ruling  »  now  assigned  as  erroneous. 

Although  the  statute  permits  an  application  for  a  review 
to  be  made  within  three  years,  yet  we  think  that  a  case 
very  clearily  demanding  relief  should  be  made,  in  the  com- 
plaint, where  the  application,  based  upon  newly  discovered 
testimony,  is  made  at  such  a  length  of  time  after  a  jury  has 
passed  upon  the  evidence  adduced. 

In  thi^  case  there  is  an  averment  of  diligence;  but  it  is 
manifest  that  the  evidence  as  to  the  assessments  for  1851 
and  1852,  could  have  been  procured,  as  they  existed  in  a 
public  office  accessible  to  every  citizen.  As  to  the  £ict 
that  he  had  money  derived  from  his  land  sale  in  1851  or 
1852 — ^this  could  only  have  been  offered  to  support  the  aa- 
aamption  that  he  had  no  other  money  except  as  derived 
from  his  land,  and,  therefore,  the  money  loaned  in  Jbiniarjf, 
1852,  must  have  been  derived  from  that  sale.  If  it  wns 
true  that  Davis  had  paid  him  a  part,  or  all,  for  his  lands 
pcevious  to  tliat  loan  to  Simpfcinsy  he,  Davis^  would  have 
been  a  competent  witness  to  have  proved  that  frict.    No 
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feason  is  given  why  he  was  not  called  as  a  -witness  on  the  ^<^^  Ttm, 
trial  ^858. 

This  leaves  the  single  avennent  to  foe  disposed  of,  that  . '^^  ^'^ 
be  can  prove  that  certain  debts  weie  paid,  &c.     This  may  Bailbo'i)  Co! 
be  tme,  and  yet  we  are  not  prq>ared  to  say,  from  looking  ||^2masju 
at  the  case  made  on  paper,  that  the  jury,  with  that  proof 
before  them,  should  have  found  diffisrently  from  what  they 
did  find. 

The  demurrer  was  correctly  sostained. 

Per  Curiam* — The  judgment  is  afiBrmed  with  costs. 

W.  Grose  and  X  IL  Mellettj  for  the  appellant. 

£L  Johnson^  for  the  appellee. 


■  mi 


The   New    Albany   and  Salbm  Railkoad  Company  v. 

McNamaba. 

In  an  softion  bvoiislit  agshnt  a  nflroad  comiMiiy,  before  s  JMtfee  ef  thtt  pesos, 
for  the  reooreiy  of  damages  occasioned  bj  the  killiag  of  the  plaintiff's  hone 
by  the  can  of  the  company,  sendee  of  process  npon  a  conductor  on  the  road 
ten  days  before  tiie  day  set  for  trial,  is  svffident 

The  legislatiuw  may  pnsciibe  a  diffteent  nde  for  tiie  lerriee  of  pff^^ 
a  corporation,  from  that  in  force  at  the  time  of  its  crealion;  becanse siidi 
role  relates  only  to  the  remedy. 

It  is  no  defense  to  such  action,  if  the  horse  was  wantonly  killed,  ihat  it  occurred 
at  a  point  wliere  the  load  was  property  feaced;  nor  that  the  company  had 
paid  the  owaer  of  the  land,  on  wfaidi  h  was  Uled,  for  ftnctag  tfia  road,  as  a 
part  of  the  consideration  for  the  right  of  way  through  his  form. 

Qtfcere,  whether  it  is  competent  for  the  legislature  to  require  a  railroad  com- 
pany to  iteice  its  Toad,  when  tiie  charter  contains  no  such  requirement,  or 
meat  f  alien  of  aslhoii^  to  make  it. 

APPEAL  from  the  Flojfd  CSicmt  Court  Wednmdt^, 

Perkins,  J« — Suit  against  a  raihoad  company  to  reoorer  fjjjfj^  ^^' 
the  value  of  a  horse  killed  by  a  looomotrve.    The  soit  was 
commenced  before  a  justice  of  the  peace*    Recovery  by 
the  plaintifi^  both  before  the  justice  aid  in  the  Ciicuit  Court 
on  appeaL 

The  process  was  served  on  a  conductor  of  the  load,  ten 
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Nov.  Term,   days  before  the  day  set  for  trial  before  the  justice.     The 

1^^- service  was  sufficient.     It  is  not  shown  that  the  pruunpal 

ThbNbw    office  of  the  company  was  oat  of  the  state;   and  it  was 

Railbo'dCo!  competent  for  the  legislature  to  prescribe  a  different  rule  as 

McNaiiaka   ^  service  of  process  from  that  existing  when  the  company 

was  incorporated.     Such  rule  relates  to  the  remedy,  and 

not  to  the  essence  or  obligation  of  the  contract. 

It  is  claimed  that  the  horse  was  killed  at  a  point  where 
the  road  was  properly  fenced.  This  is  by  no  means  dear 
from  the  evidence;  while,  on  the  other  hand,  it  appears  that 
the  horse  was  wantonly  killed,  so  that  it  cannot  be  mate- 
.  rial,  whether  the  road  was  fenced  or  not.  The  testimony 
is,  that  the  horse  was  ''run,"  in  the  language  of  a  witness, 
by  those  in  charge  of  the  locomotive,  some  two  to  three 
hundred  yards  to  a  wide  culvert,  the  tressel-work  of  which 
he  attempted  to  leap,  but  failing  to  clear,  fell  upon  it, 
was  dashed  against,  and  dragged  ''one  hundred  and  thirty 
steps"  by  the  locomotive  before  it  was  stopped. 

It  is  further  urged,  that  when  the  right  of  way  ^was  ob- 
tained  by  the  railroad  company,  the  company  paid  the  land 
owner  for  fencing  the  road,  as  a  part  of  the  damages  or 
consideration  for  the  right,  and  that  the  company  cannot 
be  compelled,  therefore,  now  to  fence.  To  this  position 
there  are  two  answers,  aside  from  that  which  might,  per- 
haps, be  given  on  a  discussion  of  its  correctness  abstractly 
considered. 

1.  The  fstct  of  such  payment  was  not  prpved. 

2.  The  horse  was  inexcusably  killed  under  any  circmn- 
stances. 

Again;  it  is  urged  that  it  is  not  a  requirement  of  the 
charter  that  the  company  shall  fence  its  road,  and  that  the 
requirement  caimot  be  added.  The  question  is  a  grave 
one ;  but,  for  the  reasons  above  stated,  it  is  not  material  in 
the  decision  of  this  case. 

Per  Ouriam. — The  judgment  is  affirmed,  wiih  5  percent. 
damages  and  costs.  ^ 

W.  O.  Cooper^  for  the  appellants. 

J.  Collins^  for  the  appellee. 


OP  THE  STATE  OP  INDIANA,  646 

Not.  Term, 
Kbitzinoer  r.  Reynolds.  1868. 


Kbitzikobr 

T. 

If  ui  appeal  be  taken  from  the  jadgment  of  a  jnsdee  of  the  peace  to  the  Circaii  RanroLDa. 
Court,  and  sabsequently  dUmisMd  by  the  appellant,  against  whom  jndgment 
was  rendered  in  that  Conrt  for  costs,  the  jndgment  of  the  jnstice  constitnles 
no  part  of  snch  jndgment;  and  where  an  action  is  afterwards  brought  npon 
the  appeal-bond,  which  was  conditioned  that  the  appellant  shonld  prosecute 
his  appeal  to  effect,  and  pay  any  judgment  tfiat  might  he  rendered  against 
him,  the  plaintiff  caa  only  recorer  npon  the  latter  bnmeh  of  the  condition, 
the  amount  of  such  jndgment  for  costs;  but  he  may  recover  the  amount  of 
the  jndgment  before  the  justice,  upon  the  former,  where  the  insolvency  of 
the  appellant  interrenes  between  die  date  of  the  iqypeal  and  that  of  the  dla- 


APPEAL  from  the  Grant  Ciicait  Court  Wednttda^, 

Perkins,  J.— Suit  upon  an  appeal-bond  taken  before  a  f^^  ^^' 
justice  of  the  peace.    The  bond  was  conditioned  that  the 
appellant  should  prosecute  his  appeal  to  effect;  and,  fur- 
ther, for  the  payment  of  the  judgment  that  might  be  ren* 
dered  against  the  appellant  in  the  appellate  Court. 

The  appellant  did  not  prosecute  his  appeal  to  effect,  but 
voluntarily  dismissed  it,  after  it  had  been  pending  some 
four  or  five  months.  The  appellate  Court  rendered  judg- 
ment against  him  for  costs  on  the  dismissal. 

The  complaint  alleged  that  the  judgment-defendant  was 
solvent  and  possessed  of  property  subject  to  execution 
when  the  appeal  was  taken,  but  had  become  insolvent  and 
destitute  of  such  property  when  the  appeal  was  dismissed. 
To  sustain  this  allegation  in  the  complaint,  no  evidence 
was  given. 

The  Court  rendered  judgment  for  the  plaintiff,  and  as- 
sessed his  damages  at  the  amount  of  the  judgment;  for 
costs  in  the  Circuit  Court  on  the  dismissal  of  the  appeal. 

This  was  the  extent  to  which  the  Court  could  go  on  the 
second  condition  of  the  bond,  viz.,  that  the  obligors  would 
pay  the  judgment  that  might  be  rendered  in  the  Circuit 
Court.  Though  the  dismissal  of  the  appeal  had  the  effect 
to  affirm  the  judgment  below,  yet  it  did  not  make  that  a 
part  of  the  judgment  of  the  appellate  Court*  '  This  Court 
has  often  held  that  where  an  appeal  to  the  Supreme  Court 
Vol.  XI^-35 
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RunrHBX 

r. 
Taooaxt. 


Not.  Tern,  was  dismissed,  no  damage  could  be  assessed  in  the  latter 
•^^^^'  Court  upon  the  judgment  below,  because  it  could  not  be 
treated  as  a  judgment  of  affirmance  in  the  Supreme  Court. 
And  see  Waison  v.  JBkssan^  1  Duer,  242,  cited  in  Abbotf  s 
PL  (N.  Y.)  p.  219. 

The  plaintiff  must  rely,  then,  for  a  recovery  of  the 
amount  of  the  judgment  before  the  justice,  as  damages, 
upon  the  first  condition  of  the  bond,  viz.,  that  the  appellant 
should  prosecute  his  appeal  to  effect;  and  to  recover  the 
sum  upon  a  breach  of  that  condition,  he  must  show  that 
he  has  been  damnified  in  the  amount  of  that  sum  by  the 
loss  of  the  judgment.  Had  he  proved  the  allegations  in 
his  complaint,  touching  the  matter,  we  think  he  would  have 
been  entitled  to  the  amount  of  the  judgment  and  costs 
below  as  damages  on  the  breach  of  the  first  condition  of 
the  bond;  and  to  the  amount  of  the  judgment  in  the  Cv- 
cuit  Court  on  the  breach  of  the  second,  such  breach  being 
proved.     See  Reeves  v.  Andrews^  7  Ind.  R.  207. 

Per  Ouriam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

L  Van  DevanUr  and  J.  F.  McDawellj  for  the  appellant 

K  T.  Si.  John^  A.  Steele,  and  JJ.  D.  ThompsoHj  for  the 
appellee. 


RuFFNEE  and  Another  v.  Tagoart. 


Wednefdajf, 
JcMucny  19, 
1859. 


APPEAL  from  the  Whiilep  Court  of  Common  Pfeaai 

P^r  Ouriam* — Suit  on  note;  judgment  for  pl^^itiiig  No 
motion  for  a  new  triaL  No  brief  is  filed  by  appellant. 
We  see  no  error  in  the  record. 

The  judgment  is  affirmed,  with  5  per  cent  damages  and 
costs» 

i>.  JZ  Colerieky  for  the  appellant 

J.  IL  Ooffirothy  for  the  appellee. 
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Not.  Tmn, 

The  State  on  the  relation  of  Moore  v.  Btbne,  Auditor       ^-0^* 

of  Floyd  County.  Bbmdiho 

SHimr. 
APPEAL  from  the  Floyd  Circuit  Court,  Wedneadm 

^er  Curiam, — This  case  involves  a  question  as  to  the  Jamuay  19, 

1869. 

amount  of  the  salary  of  the  judges  of  the  Courts  of  Com- 
mon Pleas. 

We  are  of  opinion  that  under  the  constitution  and  laws 
of  the  state^  each  judge  of  the  Court  of  Common  Pleae  is 
entitled  to  a  salary  of  800  dollars  per  annum.  VidCj  Caw* 
din^  AudUoTy  v.  Huffy  10  Ind.  R.  83,  and  Lamb  v.  RawleSy 
iSL  565.     This  is  the  point  decided  in  the  last-named  case. 

This  judgment,  holding  that  600  dollars  is  the  limit  of 
compensation  in  this  case,  must  be  reversed.  * 

The  judgment  is  reversed  with  costs. 

W.  T.  Otto  and  T.  &  Davis,  for  the  appellant. 


.  • 


Breeding  r.  Shinn. 

APPEAL  from  the  Bartkolomew  Circuit  Court.  Wmbteaday, 

Per  Curiam* — In  this  case  there  is  no  assignment  of  er*  iSjl^  ^^ 
rors.     Such  assignment  being  necessary  to  give  this  Court 
jurisdiction,  the  judgment  below  can  neither  be  afiirmed 
nor  reversed,  but  the  appeal  must  be  dismissed.    Bender' 
son  V.  Hallidayy  10  Ind.  R.  24. 

The  cause  is  dismissed  with  costs. 

W.  Herod  and  &  Siansifery  for  the  appellant. 
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Not.  Tecfli^ 
^®*^*  Caspar  and  Another  t;.  The  State. 


Qamfam 

T. 

Thb  Srif  X.    S^t  upon  a  forfeited  recognizance  taken  in  a  prosecution  onder  the  liquor  act 

of  1853.  The  affidayit,  infoimation,  and  writ  irere  made  part  of  tiie  com- 
plaint, and  offered  in  eyidence,  oyer  the  objection  of  the  defendants,  on  the 
trial.  Held,  that  the  prosecution  was  wrongfullj  institated,  the  recognizaiioe 
inyalid,  and  the  otjections  to  the  eridence  good. 

Wednaday,         APPEAL  from  the  Jetmuig^s  Court  of  Common  Pleas. 
iw^^    '         Hakna,  J.-^— This  was  a  suit  upon  a  forfeitpd  recogni« 
sance.     Answer,  a  general  denial     Judgment  for  the 
amount  of  the  recognizance.  Sec 

The  affidavit,  information,  and  writ  upon  which  the 
arrest  was  made  and  the  recognizance  taken,  and  also  the 
recognizance,  are  made  a  part  of  the  complaint  in  this 
case. 

No  demurrer  was  filed. 

Upon  the  trial,  the  defendants  objected  to  the  introduc- 
tion of  the  above-named  papers  as  evidence,  on  the  ground 
that  there  was  no  law  authorizing  the  prosecution,  and  the 
execution  of  the  recognizance,  &c. 

The  objection  was  overruled. 

The  affidavit  is  dated  the  24th  of  Marchy  and  the  re- 
cognizance the  27th  of  Marchj  1856. 

In  Meshmeier  Y.  2%^  Staiej  at  this  term  (1)^  we  have  de- 
cided that,  at  the  date  at  which  this  prosecution  was  insti- 
tuted, and  recognizance  taken,  the  law  of  1853  upon  the 
subject  of  retailing  spirituous  liquors  was  not  in  force. 
The  prosecution  purports  to  have  been  instituted  under 
that  law. 

The  question  here  is,  whether  this  recognizance,  &a, 
was  valid. 

We  ha^e  not  been  referred  to  any  case  directly  in  point, 
nor  indeed  to  any  authority  upon  the  question.  The  Su- 
preme Court  of  the  United  Slates  has  decided  a  somewhat 
analogous  case.  Barton  v.  Pettit,  7  Cranch,  288.  In  the 
Circuit  Court  for  the  district  of  Virginia^  a  judgment  had 
been  rendered  upon  a  bond  called  there  a  '' forthcoming- 
bond"  (styled  here  a  delivery-bond),  conditioned  that  cer- 
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tain  personal  property  levied  on  by  the  marshal,  by  virtue  Nov-  Term, 
of  an  execution  issued  upon  a  judgment,  &c.,  should  be       ^^^' 
forthcoming.     The  condition  was  broken.  Gaspar 

It  was  not  pretended  that  any  error  intervened  in  the  tu  Stats. 
rendition  of  the  judgment  on  the  bond;  but  the  judgment 
upon  which  the  execution  bad  been  issued  and  the  bond 
taken,  was*  reversed,  and  the  Court  held  that  the  judgment 
on  the  bond  should,  also,  for  that  reason,  be  reversed, 
and  that  such  was  undeniably  the  general  doctrine.  See, 
also.  Mills  v.  Conner  J  1  Blackf.  7,  and  note  to  that  case; 
Lovejoy  v.  Bright^  8  id.  206;  Atkinson  v.  Starbucks  7  id. 
420;  Parker  Y.  Henderson^  1  Ind.  R.  62;  Martin  v.  Kennard^ 
3  Blackf.  430.  The  case  last  cited  was  a  suit  upon  a 
prison-bounds  bond,  and  it  was  held  that  the  declaration 
should  aver  a  state  of  facts  authorizing  the  execution  of 
the  bond. 

No  offense  can  be  now  judicially  treated  as  such  unless 
defined,  and  the  punishment  fixed,  by  statute.  8  Ind.  R. 
494-— 10  id.  144. 

If,  at  the  time  the  prosecution  in  which  the  recogni- 
zance herein  was  executed  was  commenced,  a  statute 
had  been  in  force  authorizing  it,  and,  before  trial,  that 
statute  had  been  repealed,  without  a  saving  clause  of  pend- 
ing prosecutions,  such  repeal  would  have  operated  as  a 
dismissal  of  the  pending  proceedings.  Taylor  v.  The  State j 
7  Blackf.  93.-2  Ind.  IL  75.— Id.  65?. 

So  it  has  been  decided  that  pending  suits  founded  on  a 
statute,  are,  in  many  instances,  defeated  by  the  repeal  of 
the  statute  before  judgment;  as  in  actions  for  penalties 
{The  State  v.  Youmans^  5  Ind.  B.  280;  ThompsoUy  Treas.y 
SfC.  V.  Bassett,  id.  535) ;  and  that,  in  a  statutory  proceeding, 
the  repeal  of  the  statute  without  a  saving  clause,  pending 
proceedings  under  it,  defeats  the  suit;  as  in  attachment. 
Stephenson  v.  Doe,  8  Blackf.  512. 

From  these  analogies  we  are  clearly  of  the  opinion  that 
the  prosecution  was  vtnrongfuUy  instituted,  and  the  recogni- 
zance therein  taken  invalid;  and,  therefore,  the  objection  to 
the  evidence  should  have  been  sustained. 
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Not.  Term,      jR^f    Curiam. — The   judgment  is  leveTsed  with  costB. 

^^^^'      Cause  remanded,  &c, 

Ttvxr  L.  Bififfham^  C,  E,  Walker^  and  X  H.  Vawterj  for  the 

8conxu>.    appellants. 


Tyner,  Assignee,  v.  Scopield. 


A.,  Miignee  of  B.,  sned  C.  upon  an  agreement  nnder  seal  between  B.  and  C, 
by  which  B,  sold  and  transfemd  to  C.  hie  interest  in  all  moneys  thai  would 
haye  been  paid  to  them  by  a  bridge  company  upon  a  contract  for  work  upon 
a  bridge,  for  225  dollars,  to  be  paid  to  B.  by  C7.  ont  of  the  money  receiTed 
as  the  final  estimate  of  the  work.  C  bound  himself  to  complete  the  woik 
according  to  the  contract  with  tiie  company,  and  released  B.  fit»m  all  re- 
sponsibility thereon.  The  complaint  alleged,  1.  That  a  final  estimale  had 
been  made,  and  payment  demanded,  but  arerred  a  failure  to  pay.  2.  Tliat 
no  final  estimate  had  been  made,  but  that  the  defendant  had  settled  with  the 
company  and  accepted,  in  full  satis&ction  of  the  sum  tiiat  would  have  been 
due  him  on  such  final  settlement,  certain  claims,  &c.,  whereby  said  225  dol- 
lars became  due,  which  waa  demanded,  &c.  The  fourth  paragn^  of  the 
answer  averred  that  the  interest  of  B,  was  transferred  to  C  subject  to  all 
the  contingencies  and  conditions  set  forth  in  the  contract  with  tiie  company, 
and  that  the  225  dollars  was  to  be  paid  only  out  of  tin  final  eatfanate,  && ; 
that  defendant  was  ready  to  perform  the  work,  but  on,  &c.,  tfie  oompany 
discharged  him,  as  by  the  contract  they  might;  that  he  only  reoeiTed  a  par- 
tial estimate,  a  great  part  of  which  remained  unpaid,  owing  to  die  insol- 
yency  of  the  company;  that  there  was  no  final  estimate,  nor  did  he  leoeiTe, 
on  compromise,  or  otherwise,  the  money  out  of  which  the  said  225  doOan 
was  to  be  paid.  The  stipulations  of  the  contract  sustained  the  aU^gations 
of  this  defense,  as  to  the  right  of  the  company  to  stop  the  work. 

Hddf  1.  That  the  fourth  paragraph  of  the  answer  was  good  on  demurrer. 

2.  That  the  contract  between  B,  and  C  was  made  with  reference  to  antiri- 
pated  profits  on  the  bridge  contract,  and  the  225  doUars  was  payable  only 
out  of  the  final  estimate. 

3.  That  A.,  not  haying  at  the  time  of  the  suit  any  luterest  in  the  claim  sued 
on,  was  not  the  proper  plaintiff. 


IVet&Msday, 

jPe6niaryl6, 

1869. 


APPEAL  from  the  Fayette  Court  of  Common  Pleas. 

Hanna,  J.— -This  was  an  action  by  Tyner^^  assignee  of 
Wilcox^  upon  an  agreement  under  seal  between  WUcox 
and  Scofield^  by  which  WUcoz  sold  and  transfeired  to  Seo* 
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field  ''all  the  right,  title,  and  interest  of  the  said  Wilcox  in  l^-  '^^^t 
and  to  any  and  all  moneys,"  &c.,  "that  would  have  been      ^^^* 
paid  to  said  WUcox  and  Scofield  by  the  New  Trenionj  4*c«,      TmB 
Bridge  Compcmy^  for  the  wood-work  of  a  bridge  contracted    Soofibld. 
to  be  constructed  by  said  Wilcox  and  Scofield  for  said  com* 
pany,  at,"  &c.,  "for  the  sum  of  226  dollars,  to  be  paid  to 
said  Wilcox  by  said  Scofield^  out  of  the  money  received  as 
the  final  estimate  on  said  work."     Then  follows- a  stipnla-     * 
tion  by  which  Scofield  binds  himself  to  complete  the  work 
according  to  the  contract  of  Wilcox  and  Scofield^  and  to 
release  Wilcox  from  all  responsibility  on  said  contract,  and 
that  Scofield  was  "to  pay  said  Wilcox  the  above-named 
sum  at  the  time  and  in  the  manner  above  mentioned.'.' 

The  issues  make  no  question  as  to  parties. 

There  was  a  demurrer  overruled  to  the  fourth  paragraph 
of  the  answer,  which  will  be  first  noticed. 

The  first  paragraph  of  the  complaint  alleged  that  a  final 
estimate  had  been  made,  and  averred  a  demand  and  fail* 
ure  to  pay  said  226  dollars,  &c. 

The  second  paragraph  averred,  among  other  things,  that 
no  final  estimate  had  been  made,  but  that  in  lieu  thereof 
the  defendant  settled  with  the  said  company  for  the  sum 
due  him  on  his  work,  including  the  sum  that  would  have 
been  due  upon  a  final  estimate,  and  accepted,  in  full  satis* 
faction,  certain  claims,  &c.,  by  means  whereof  the  said 
sum  of  226  dollars  became  due,  which  was  demanded,  .&c. 

The  fourth  paragraph  of  the  answer  averred  that  on, 
&c,  Wilcox  and  the  defendant  contracted  with  said  New 
Trenton^  SfC^  Bridge  Company^  to  construct  the  wood  su- 
perstructure of  a  bridge,  &c.;  that  the  interest  of  WUcox 
mentioned  in  the  writing  sued  on,  is  the  same  as  that 
named  in  this  contract,  and  that  the  same  was  transferred 
by  said  Wilcox  to  said  Scofieldy  subject  to  all  of  the  con* 
tingencies  and  conditions  set  forth  in  said  contract  and 
answer,  and  that  said  226  dollars  was  to  be  paid  only  out 
of  the  final  estimate,  &c.  Averment  of  readiness  to  per- 
form said  work,  but  that  on,  &c.,  said  company  failing  to 
have  funds,  &C.,  discharged,  as  by  the  contract  they  had  a 
right  to,  said  defendant,  and  would  not  permit  him  to  com* 
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Ner.  T«m,   plete  said  work,  and  that  he  only  receiyed  a  partial  eati- 

^°*^      mate  thereon,  a  great  part  thereof  remaining  unpaid  <» 

Ttvbb      account  of  the  insolvency  of  the  said  company;  that  there 

8cxmBu>.    was  no  final  estimate,  nor  did  he  receive,  on  eompromiae 

or  otherwise,  the  moneys  out  of  which  said  225  doUan 

was  to  be  paid,  &c 

The  stipulations  of  the  contract  referred  to  in  the  an* 
*  Bwer,  bearing  upon  this  point,  were,  thai  an  estimate  was 
to  be  made  Map  1, 1852,  and  every  sixty  days  thereafter, 
of  which  sums  10  pet  cent,  was  to  be  reserved  until  the 
work  should  be  completed;  aud  if^  from  want  of  funds, 
the  company  should  find  it  necessary  to  suspend  the  con* 
struction  of  said  work,  they  should  have  the  right  to  do  so 
at  any  stage  of  the  work,  and  if  such  suspension  should 
be  for  a  longer  period  than  one  year,  the  10  per  cent,  should 
be  paid  up. 

The  demurrer  to  this  fourth  paragraph  was  for  want  of 
sufficient  facts  to  constitute  a  defense. 

We  are  of  opinion  the  demurrer  to  the  fourth  paragraph 
of  the  answer  was  correctly  overruled.  Whatever  might 
have  been  the  rights  of  Wilcox,  or  bis  assignee,  in  refer- 
ence to  the  recovery  of  the  325  dollars,  if  the  construction 
of  the  bridge  had  been  completed,  and  the  contract  in  re* 
gard  thereto  complied  with  by  both  parties,  it  is  not  neces- 
sary to  decide;  for  it  is  surely  apparent  from  the  pleadings 
that  the  contract  between  WUcox  and  Scqfieldy  so  £ar  as 
that  225  dollars  was  involved,  was  made  with  reference  to 
anticipated  profits  upon  the  bridge  contract  If  such  sum 
had  been  payable  absolutely,  it  might  have  presented  a 
different  question.  Here  it  was  payable  out  of  the  money 
received  from  the  final  estimate.  This  fourth  paragraph 
not  only  denies  that  a  final  estimate  was  ever  made  and 
the  money  received  thereon,  but  also  controverts  the  aver- 
ments of  the  complaint  that  upon  a  compromise  between 
the  bridge  company  and  Seofield,  sums  had  been  by  him 
received,  out  of  which  this  sum  should  be  paid. 

This,  so  far  as  we  can  see,  was  the  material  issue  to  be 
tried,  and  the  finding  by  the  jury  was  for  the  defendant. 

The  point  raised  by  the  motion  for  a  new  trial,  not  dis- 
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posed  of  already,  was  as  io  whether  this  verdict  was  sus-  ^^^-  Term, 
tained  by  the  law  and  the  evidence.  ^^^' 

We  have,  with  care,  examined  the  evidence,  and  think    Bbawham 
it  tended  to  sustain  the  verdict,  and  it  will  not,  therefore,  tbb  Statk. 
be  disturbed. 

Although  there  is  no  question  made  as  to  parties,  yet 
we  cannot  but  see  that  there  is  an  agreement  in  the  record 
that  Tffner  had  not,  at  the  time  of  the  suit,  any  interest  in 
the  claim  or  suit. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

X  D.  Hotcland,  for  the  appeUant. 

N*  Trufler  and  6.  Trusler^  for  the  appellee. 


Branram  v.  The  Statb. 
APPEAL  from  the  Johnson  Court  of  C!ommon  Pleas.      S^"******?* 

February  16, 

Per  Curiam. — This  was  a  prosecution  against  Branham  i859. 
and  others  for  a  riot.    Branham  was  tried  separately,  and 
convicted,  &c. 

But  one  error  is  assigned,  and  that  is  upon  the  refusal 
of  the  C!ourt  to  give  certain  instructions  asked  by  the  de« 
fendant. 

The  instructions  were  upon  several  points,  and  are  num- 
bered from  one  to  six,  some  of  which  contain  correct  expo* 
sitions  of  the  law,  and  others  do  not.  The  exception  to 
the  ruling  of  the  Court  was  general  as  to  all,  and,  there- 
fore, not  available  as  to  any  of  such  instructions,  as  we 
have  several  times  decided  (1). 

The  record  does  not  show  that  any  written  reasons  for 
a  new  trial  were  filed. 

The  judgment  is  affirmed  with  costs. 

F*  M.  Finekf  for  the  appellant. 

R.  A*  ReHepj  N.  B.  Taylor ^  and  X  Cobumy  for  the  state. 

(I)  Bee  JoUjf  r.  The  Terre  BauU  DrawbridffB  Co,,  9  Ind.  B.  417,  491. 
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Nor.  Tern, 

1858, 

DovaLAM 

T. 
HOWLAKD. 

Wedne$dajf, 
February  16, 
1859. 


Hubbard  v.  The  Btate* 

APPEAL  firom  the  Bartholomew  Circait  Court 

Per  Curiam* — This  was  an  indictment  returned  at  tiie 
April  term,  1852,  for  retailing  spirituons  liqaors  mfhont 
license.  Trial  and  conviction  at  the  October  term  of  that 
yean  At  the  said  October  term,  motions  to  dismiss  for 
want  of  jurisdiction,  and  to  quash  the  indictment,  woe 
severally  overruled. 

The  motion  to  dismiss  was  correctly  overruled.  iMk- 
tenstein  v.  The  State,  5  Ind.  R.  162. 

The  indictment  did  not  state  the  quantity  of  liquor  sold, 
nor  for  what  price.  The  motion  to  quash  should  have  been 
sustained.  Segvr  v.  TTie  StatCj  6  Ind.  R.  451. — JDivine  v. 
The  State,  4  id.  240. 

The  judgment  is  reversed,  &c 

X  W.  Chapman  and  J.  B.  Merriweiher,  for  the  appellant. 

R*  A»  Reiley,  N.  B*  Tat/lor,  and  J,  Cobunty  for  the  state. 
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Wednemhjf, 

FebnuarylS, 

1869. 


Douglass  and  Others  v.  How  land. 

Salt  upon  a  bill  of  ezchtiigo  drawn  for  5,000  doUtn.  Jadg;mciit8  for  5,000 
dollars  and  npwards  against  the  drawee,  being  the  whole  snm  due  on  tiie  bilk, 
and  for  3,000  dollars  and  upwards  against  the  indorsers,  being  the  amonai 
for  which  tiiey  were  liable.  The  Judgments  proTided  that  anj  payment  made 
mpon  cither  of  them  should  operate  as  a  paTment/iro  teiilo,  iqKm  the  other. 
Hdd,  that  it  could  not  be  objected  that  the  aggregate  of  the  judgments  was 
greater  than  the  amount  for  which  the  defendants  were  liable. 

Hdd,  also,  that  under  the  code,  as  formerly  in  chancery,  the  Court  may  adapt 
i^  judgment  to  the  different  liabilities  of  the  defendants. 

APPEAL  from  the  Marion  Circuit  Court 

Perkins,  J. — Suit  upon  a  bill  of  exchange  reading  thus: 

<'  $5,000.  Indianapolis,  September  10, 1857. 

Ninety  days  after  date,  pay  to  the  order  of  James  Blake^ 

Esq.,  five  thousand  dollars,  at  the  bank  of  Swifts  Ransom 
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Sf  Co^  New  York,  value  received,  and  charge  the  same  to   Nor.  Tenn, 
account  of  jR.  A.  Douglass^  IndL  iSm. 

To  Peter  A.  Douglass^  No.  241,  Broadway^  New  YorkJ^    Dououws 

Indorsed  ^^  James  Blake^  James  VanblaricumJ'  Howlaxd. 

The  suit  is  broaght  by  John  D.  Hotolandj  the  holder  of 
the  bilL  The  drawee  was  not  served  with  process,  and  is 
not  a  party. 

The  defendant  answered,  and  the  plaintiff  replied.  The 
issues  were  of  fact,  and  were  tried  by  a  jury,  who  found 
for  the  plaintiff  the  whole  amount  of  the  bill  as  against  the 
drawer,  and  a  part  of  the  amount  as  against  the  indorsers, 
and  the  Court  entered  judgment  accordingly.  The  evi- 
dence is  not  upon  the  record,  and  there  was  no  ruling  of 
the  Court  to  which  the  defendants  excepted  below,  and 
none  of  which  they  complain,  as  appellants,  in  this  Court, 
except  the  rendering  of  judgment  against  them.  They  ap- 
pealed to  this  Court,  obtained  an  order  to  stay  execution, 
and  gave  a  bond  pursuant  to  the  order. 

A  motion  is  now  made  to  the  Court  to  require  further 
security  on  said  bond,  or  a  new  bond,  on  the  ground  that 
the  surety  given  has,  since  the  execution  of  the  bond  on  file, 
sold  his  property  and  removed  to  a  distant  state. 

Without  deciding  upon  the  power  of  the  Court  to  re- 
quire such  further  bond,  we  prefer,  as  the  case  is  a  plain 
one,  to  dispose  of  it,  rather  than  of  the  question  as  to  the 
additional  security. 

As  we  have  said,  the  only  objection  is  to  the  judgment. 

It  is  contended  that  the  mode  in  which  it  is  rendered 
makes  it  amount,  in  fact,  to  two  judgments,  one  for  5,000 
dollars  and  upwards  against  the  drawer,  being  the  whole 
sum  due  on  the  bill,  and  another  for  3,000  dollars  and  up- 
wards against  the  indorsers,  being  the  amount  of  the  bill  for 
which  they  were  found  liable,  thus  making  an  aggregate 
of  a  greater  sum  than  the  plaintiff  is  entitled  to.  But  this 
objection  is  answered  by  a  reference  to  the  judgment  itself, 
which  contains  this  clause,  viz.:  ^'  That  any  payment  made 
upon  either  one  of  the  judgments,  shall  operate  as  a  pay- 
ment and  discharge,  pro  ianto,  upon  the  other." 

Again,  it  is  contended  that  the  Court  could  not  render  a 
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Nov.  Tenn,  judgment  for  different  amounts  against  different  defend- 
10^'      ants,  but  that  it  was  bound  to  enter  a  joint  judgment  fof 
HoLUBsr-     the  same  amount  against  all  the  defendants. 

T.  A  Court  of  chancery  always  had  power  to  adapt  its 

The  Statb.  judgment  in  a  cause  to  the  different  liabilities  of  the  de- 
fendants. TSe  same  flexibility  is  now  given  to  the  pro- 
ceedings at  law,  as  formerly  existed  in  those  in  chancery, 
and  a  Court  of  law  may  now  adapt  its  judgment  in  a  cause 
to  the  respective  liabilities  of  the  parties.    2  R.  S.  p.  121. 

Whether  it  was  rightly  done  in  this  case,  we  cannot  de- 
termine, because  we  have  not  the  facts.  We  can  here  only 
decide  the  question  of  power,  and  must  presume  it  to  have 
been  rightly  exercised  where  it  exists,  in  the  absence  of  any- 
thing appearing  to  the  contrary.  Should  we  be  called  upon 
to  express  an  opinion  in  this  case,  from  what  appears  in 
the  record,  we  should  be  compelled  to  say  the  eiror  was, 
if  any,  in  not  rendering  a  judgment  against  all  the  defend- 
ants for  the  full  amount  of  the  bilL  But  as  this  error  is  in 
favor  of  the  appellants,  it  is  presumed  they  will  not  desire 
us  to  correct  it. 

Per  Curiam. — The  judgment  is  affirmed,  with  3  per  cent, 
damages,  as  to  the  defendants  who  filed  a  bond  to  stay 
execution,  aind  with  costs  as  to  all. 

IL  C  Newcomb^  J.  &  Tarkingionj  J.  L.  Ketcham^  and  L 
Coffin^  for  the  appellants. 

L,  Barbour  and  J.  X).  Bbwlandj  for  the  appellee. 


HoLLKNBAUOH  V.  The  State  on  the  relation  of  the 
Town  of  Princeton. — Two  Cases. 

Wedneaday,         APPEAL  from  the  Oibson  Court  of  Common  Pleas. 

1859.*"^^*'  ^^^  Curiam* — This  prosecution  was  instituted  under  an 
ordinance  declaring  the  sale  of  intoxicating  liquors,  beer, 
&c.,  to  be  a  nuisance,  forbidding  such  sale,  and  prescribing 
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punishment  therefor.  The  defendant  was  fined  the  amount  Not.  Term, 
fixed  in  the  ordinance.  ^^°' 

The  validity  of  the  ordinance  is  questioned.  Dvkm 

Following  the  case  of  Beebe  v.  The  State j  6  Ind.  R.  501,  Thx  Stat*. 
^we  think  this  question  has  been  already  settled. 

The  judgment  is  reversed.     Cause  remanded,  &c. 

&  Judaliy  for  the  appellant 


>  ■ 


■  ■ 


Dukes  v.  The  State* 

Indictment  for  murder  in  the  vecond  degree.  The  second  covnt  did  not  arer 
thftt  the  homicide  was  committed  with  premeditated  malice,  or  in  the  perpe* 
tration  or  attempt  to  perpetrate  a  rape,  or  arson,  &c. ;  nor  did  it  allege  that 
the  homicide  was  maliciously  perpetrated,  bat  on  the  contrary  it  stated  that 
it  was  committed  without  malice ;  nor  did  it  arer  that  the  killing  was  upon 
a  sudden  heat,  or  in  the  commission  of  an  unlawful  act.  Bdd,  that  no  in* 
dictahle  homicide  was  chai^ged. 

The  first  count  of  the  indictment  in  this  case  is  held  to  he  good.     Vidt  infra. 

If  the  name  of  the  defimdant  appears  in  the  body  of  an  indictment,  the  omis- 
■ion  to  name  him  in  the  title,  is  a  defect  which  caxmot  tend  to  prejudice  his 
rights  upon  the  merlta. 

In  an  indictment  for  a  homicide  by  shooting,  the  kind  of  gun  and  the  shot 
used  need  not  be  specified ;  nor  need  the  wound  be  described. 

An  indictment  containing  one  good  paragraph,  should  not  be  quashed. 

The  judgment,  on  conTiction,  will  be  given  on  the  good  count. 

Upon  a  paragraph  for  murder,  the  defendant  may  be  oouTicted  of  manslangli- 
ter. 

The  signature  of  the  prosecuting  attorney  is  not  essential  to  the  yalidity  of  an 
Indictment. 

The  Court  posaesses  the  power  to  appoint  an  attorney  of  the  Courts  when 
necessary  to  prevent  a  failure  of  justice,  to  conduct  the  prosecution  of  a 
criminal. 

A  judge  of  the  Court  of  Common  Pleas  may  sit  for  the  Circuit  judge  in  a 
particular  case  in  which  the  latter  ia  Incompetent,  without  exercising  the 
functions  of  two  offices. 

Where  the  indictment  charged  that  the  deceased  came  to  his  death  by  the  dis- 
charge of  a  gun  loaded  with  leaden  shot,  which  shot  entered  htt  abdomen, 
&c.,  htld,  that  evidence  as  to  the  wounds  was  admissible. 

The  defendant  in  such  indictment  could  not  be  allowed  to  prove  his  own  aa* 
count  of  the  act,  given  a  short  time  afler  it  occurred ;  and  any  statement  of 
his,  to  be  admissible  in  evidence  for  him,  most  have  been  a  part  of  the  net 
getia. 
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CASES  IN  THE  SUPREME  COURT 


Not.  Tend,    Where  the  qntetioa  arifles  whetibier  the  accused,  in  the  commission  of  a  homi- 

1856. 


Duuu 

T. 

Tm  Statb. 


MarchU, 
1859. 


cide,  acted  apon  gronnds  that  justified  him  in  the  deed,  it  would  ssm  dutt 
the  character  of  the  deceased  might  he  a  drcomstance  to  he  considered, 
especiallj  wheie  the  accused  knew  his  character,  and  knew  kim  at  the  time 
he  committed  the  act 

Bnt,  U  aeemi,  that  where  these  ftuda  may  not  iiare  been  known,  tlie  erideoee 
wonld  be  entitled  to  little  weight. 

In  justifying  a  homicide  in  defense  of  personal  property,  &c,  the  defendset 
may  giye  in  eyidence  any  facts  tending  to  show  the  character  of  tiie  attad 
which  he  resisted,  the  intention  with  which  it  was  made,  and  that  he  had 
reasonable  grounds  to  beliere  that  it  was  necessary  to  go  to  the  exteatiie 
did  in  resisting  it. 

APPEAL  from  the  ainion  Circuit  Court 
Perkins,  J. — Indictment,  of  which  a  copy  follows : 
^  The  state  of  Indiatia^  Clinton  county.     In  the  (XnUm 
Circuit  Court,  October  tenn,  1868. 

1.  ^  The  grand  jurors  for  the  county  of  CUnionj  in  the 
state  of  Indiana^  upon  their  oath,  charge  that  Sainuel 
JhikeSj  late  of  said  county,  on  the  twenty-first  day  of  /n/^, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-eight,  at  the  county  aforesaid,  feloniously,  purposely, 
and  maliciously,  but  without  premeditation,  did  kill  and 
murder  John  O.  WhitCy  a  human  being,  by  then  and  there 
feloniously,  purposely,  and  maliciously,  but  without  pre- 
meditation, shooting  the  said  John  O,  White  in  the  abdo- 
men with  a  certain  gun,  loaded  and  charged  with  gun- 
powder and  leaden  shot,  which  gun,  he,  the  said  Samuel 
Dukesy  in  his  hands  then  and  there  had  and  held,  and 
discharged,  and  shot  off,  at  and  against  the  said  Jbkn  0. 
White.  And  so  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  find  and  say  that  the  said  Samuel  Dukes  did, 
feloniously,  purposely,  and  maliciously,  but  without  pre- 
meditation, kill  and  murder  the  said  John  O,  White,  on  the 
day  and  year  last  aforesaid  at  the  county  aforesaid." 

2.  ^'  And  the  said  jurors  in  and  for  the  county  aforesaid, 
upon  their  oaths  do  further  charge  that  Samuel  Dukes,  late 
of  said  county,  on  the  twenty-first  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifty-eiglit, 
at  the  county  of  Clinton  aforesaid,  did  feloniously  and  un- 
lawftilly,  without  malice,  kill  and  murder  John  (?.  WUte,  a 
human  being,  voluntarily,  by  then  and  there  felonioasly 
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and  unlawfolly,  without  malice,  shooting  the  said  John  O.  ^ot.  Term, 
Whitey  voluntarily,  in  the  abdomen,  with  a  certain  gun      ^^^' 
loaded  and  charged  with  gunpowder  and  leaden  shot,      Bvkbs 
which  gun,  he,  the  said  Samuel  Dvkes^  in  his  hands  then  Thm  Stats. 
and  there  had  and  held,  and  discharged,  and  shot  off  at 
and  against  the  said  John  G.  White.    And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  find  and  say  that 
the  said  Samuel  Dukes  did  feloniously  and  unlawfully,  but 
without  malice,  kill  and  murder  the  said  JbAfi  0»  White^ 
voluntarily,  on  the  day  and  year  last  aforesaid,  against  the 
peace  and  dignity  of  the  state  of  Indiama. 

James  F.  SuU^  prosecuting  attorney." 

Indorsed — "A  true  bill.  Samuel  B.  Thompson,  foreman. 
Witnesses :  Jeremiah  H.  Blacker,  WUUam  H.  TruelockJ^ 

A  motion  to  quash  the  indictment  was  overruled. 

The  defendant  pleaded  not  guilty,  and  excepted  to  the 
jurisdiction  of  the  Court  The  exception  was  overruled. 
The  trial  followed.  The  defendant  was  convicted  of  man* 
slaughter,  and  his  punishment  fixed  at  fifteen  years'  im* 
{Hrisonment  in  the  state  prison. 

A  motion  for  a  new  trial  was  overruled,  and  sentence 
passed. 

The  defendant  appealed  to  the  Supreme  Court;  and  his 
cause  has  been  ably  presented  here  by  his  counseL  We 
proceed  to  its  examination  and  decision. 

First.    Of  objections  to  the  indictment. 

It  is  an  indictment  for  murder  in  the  second  degree,  and 
contains  two  counts. 

The  second  may  be  laid  out  of  the  case  at  once,  as  a 
discussion  of  its  allegations  would  needlessly  encumb^ 
the  opinion  in  the  cause.  It  does  not  properly  charge  any 
indictable  homicide — not  murder  in  the  first  degree,  b^ 
cause  it  does  not  aver  that  the  homicide  was  committed 
with  premeditated  malice,  or  in  the  perpetration,  or  at* 
tempt  to  perpetrate,  any  rape,  arson,  &;c. — ^not  murder  in 
the  second  degree,  because  it  fails  to  allege  that  the  homi- 
cide was  maliciously  perpetrated,  but,  on  the  contrary,  ex* 
pressly  states  that  it  was  committed  without 
manslaughter,  because  it  does  not  aver  that  the 
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Not.  T«m,   was  upon  a  sadden  heat,  or  in  the  oomroission  of  an 
^^^      unlawful  act    It  charges  an  act  mentally,  morally,  and 
l>vmMA      legally  impossible  to  be  performed  by  a  ^person  of  sound 
Turn  Statb.  mind,"  viz.,  the  yoluntarily,  without  malice,  in  the  absence 
of  passion  or  excitement,  and  in  no  attempt  to  commit 
any  unlawful  act,  unlawfully  killing  a  human  being. 
Three  objections  are  taken  to  the  first  count : 
1.  The  defendant  is  not  named  in  the  title  prefixed  to  it 
2*  The  kind  of  gun  used,  and  of  shot  with  which  it  was 
charged,  are  not  specified. 

3.  It  is  not  averred  that  a  wound  was  inflicted  of  which 
the  defendant  died* 

1.  The  fitst  subdivision  of  §  54,  3  R.  S.  p.  367,  requires 
that  an  indictment  shall  have  a  title,  in  which  the  names  of 
the  defendant,  and  the  Court  to  which  it  is  presented,  shall 
be  stated;  but  §  60,  p.  366,  of  the  same  volume,  enacts  that 
an  indictment  shall  be  sufficient,  as  to  description  of  the 
person,  if  the  defendant  is  named  in  it,  Scc^  and  §  61,  pro- 
^des  that  no  indictment  shall  be  quashed  for  any  defect 
which  does  not  tend  to  prejudice  the  substantial  rights  of 
the  defendant  upon  the  merits.  We  think  the  omission  of 
the  mere  formality  of  naming  the  defendant  in  the  title,  in 
an  indictment  which  does  name  him  in  the  body  of  it, 
is  a  defect  not  tending  to  prejudice  his  rights  upon  the 
merits. 

2.  As  to  the  description  of  the  gun  and  shot. 

There  were,  for  centuries,  in  Englamd^  reasons  requiring 
particularity  of  description  in  indictments  for  crimes,  espe* 
dally  that  of  mnider,  which  never  had  an  existence  here. 
For  example :  The  weapon  with  which  the  killing  was 
effected  wsls  a  deodand  {Deo  dandnmj  given  to  God),  and 
was  forfeited  to  the  king,  by  whom  it  was  usually  applied 
to  pious  uses.  Hence,  it  became  necessary  to  particnlaily 
describe  it  in  the  indictment,  as  a  means  of  its  identifica- 
tion ;  and,  says  the  Oown  Circuit  Companion,  p.  439,  "If 
the  weapon  be  of  no  value,  it  should  be  so  expressed;  for 
the  tovimsfaip  shall  be  charged  for  its  value,  &&,  if  delireied 
to  them.  2  H.  H.  185."  And,  if  it  be  of  any  valne,  its 
value  should  be  stated.    LL  441. 
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Again :   The  dexgy  were  not  panishable  by  the  civfl  *▼•  T«m, 
magistrate  for  crimes. '  And  if  indicted  and  convicted      •^^^'    . 
therefor,  they  interposed  the  claim  of  clerical  privilege,  and      Dvmmm 
were  discharged  without  punishment.    4  Blacks.  Comm.  Xm  GkrAvs. 
333,  365.    This  privilegCj  or  benefit  of  clergy,  was  after* 
wards  extended  to  all  who  could  read.    IiL  367.     It  be* 
came,  through  the  advancement  and  difiusion  of  know* 
ledge,  an  enormous  abuse,  and  laws  were  enacted  restrict^ 
ing  the  privilege. 

It  was  taken  away  from  those  who  willfully,  and  of 
malice  aforethought,  murdered  a  human  being.  Hence,  it 
became  necessary,  in  an  indictment  for  such  murder,  to 
use  the  words  of  the  statute,  in  order  to  show  that  the  de- 
fendant was  not  entitled  to  claim  the  benefit  of  clergy  if 
convicted.    Andereon  v.  The  SUUe^  5  Ark.  R.  445. 

Quoting  again  from  the  Crown  Circuit  Companion,  p. 
443:  <^By  stat.  1,  Jac.  1,  c  8,  intituled  an  act  to  take 
away  the  benefit  of  clergy  from  some  kind  of  manslaugh^ 
ter,  it  is  enacted,  ^  2,  that  every  person  and  persons  which 
shall  stab  or  thrust  any  person  or  persons  that  hath  not 
then  any  weapon  drawn,  &c.,  so  as  the  person  or  persons 
so  stabbed  or  thrust  shall  thereof  die  within  the  space  of 
six  months  then  next  following,  although  it  cannot  be 
proved  that  the  same  was  done  of  malice  aforethought, 
yet  the  party  so  offending,  and  being  thereof  convicted, 
&;c*,  shall  be  excluded  from  the  benefit  of  clergy,"  &c. 

^'  The  words  of  the  statute  are,  stab  and  thrust.  *  *  * 
The  indictment,  to  put  the  prisoner  from  his  clergy,  must 
be  specifically  formed  pursuant  to  the  statute,  viz.,  that  be 
did  with  a  sword,  &c.,  stab  the  party  dead,  he  having  no 
weapon,  &c.,  otherwise  it  will  be  but  common  man* 
slaughter,  and  the  party  will  have  his  clergy." 

The  reasons,  as  we  have  said,  for  this  particularity  of 
description,  never  had  an  existence  in  this  state,  and  from 
changes  in  the  law,  they  have  ceased  to  exist  in  England, 
Benefit  of  clergy,  &c.,  have  been  abolished  there.  And 
with  the  cessation  of  the  reason  there,  the  practice  has 
been  permitted  to  cease  by  positive  law. 

"« The  statute  14  and  15  Vict,  c  100,  provides  that  in  an 
Vol.  XI-— 36 
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lior.  T«Bi,  indictment  for  murder  or  mandanghter,  it  aball  not  be  ne- 
*^^*      cessary  to  set  forth  the  maimer  in  wkkky  or  the  v^eam  by 
^Hncxi      which  the  death  of  the  deceased  was  caused;  but  it  shall 
Tm  SxAffs.  be  auiBcient  in  every  indictment  for  murder  to  charge 
that  the  defendant  did  feloniously,  wiUfuUy,  and  of  malice 
aforethought,  kill  and  murder  the  deceased;  and  it  shall  be 
sufficient  in  every  indictment  for  manslaughter  to  chaijge 
that  the  delEendant  did  feloniously  kill  and  slay  the  de- 
ceased."    Wat  Archb.,  Pret,  12. 

Our  statute  is,  perhaps,  as  liberal  in  regard  to  criminal 
pleadings  as  the  Englisk;  but  this  we  do  not  decide.  2  B. 
S.  p.  368,  ^  60.  It  even  dispenses  with  the  rule  which,  ^re 
have  seen  above,  has  been,  at  all  times,  the  contndling  one 
in  JEtiglandj  viz.,  that  the  indictment  must  closely  pnrsoe 
the  language  of  the  statute.  Section  59,  2  B.  S.  p.  368, 
enacts  that,  ^  Words  used  in  the  statute  to  define  a  pablic 
ofiense,  need  not  be  strictly  pursued,  but  other  words,  o(m- 
veying  the  same  meaning,  may  be  used."  Our  statute 
dearly  requires  no  greater  certainty  in  criminal  thaa  in 
eivil  pleading.    2  R.  S.  pp.  87,  367. 

3.  What  we  have  said  on  the  second  objecticxi,  answen 
that  as  to  the  description  of  the  wound. 

We  think  the  first  paragraph  in  the  indictment  sufficieoT. 
An  indictment  containing  one  good  paragraph,  shoold  oot 
be  quashed.  Tie  SkUe  v.  Staker^  3  Ind.  R.  570.  The 
judgment,  upon  conviction,  will  be  given  on  thai  Wat 
Archb.  93.  And,  upon  the  paragraph  for  murder,  the  de- 
fendant could  be  convicted  of  manslaughter.  Lumm  t. 
2%e  8UUe,  3  Ind  B.  293.— JCkw  v.  3%e  Staie^  id  43a- 
Wrigrht  V.  Hie  BkUe^  5  id.  527.-2  R.  S.  p.  376,  §  lia 

It  is  further  objected,  that  the  indictment  was  not  signed 
by  the  prosecuting  attorney.  It  is  admitted  that  the  in- 
dictment was  signed  by  Jamee  F.  8mt,  as  prosecutiiig  st- 
tocney ;  but  it  appears  that  he  was  a  special  prosecutor  to 
ibe  case,  and  not  the  prosecutor  elected  by  the  people,  nor 
was  he  the  prosecutcNr  appointed  to  serve,  in  all  cases,  for 
the  term  of  the  Court  at  which  he  acted  in  this  case.  It 
is  contended  that  his  appointment  as  such  special  prosecS" 
tor  was  void;  and,  hence,  that  there  was  no  prosecutor  in 
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the  case.    The  fects  are,  that,  owing  to  the  failiure  in  at»  )!«▼•  Tdm, 
tendance  of  the  elected  proseettting  attomey,  the  Court  ap»      ^^^' 
pointed,  for  the  term,  L.  MeOknrg^  -Baq.,  in  his  stead.    See      IHncas 
S  R.  S.  386,  9  5.    McChMTg  had  been  retained  by  Duket  Tn  Stavb. 
aa  connsel,  and,  henoe,  conM  Doi  proseonte  in  his  case* 
The  Conrt,  for  this  reason,  appointed  speciaDy  to  discharge 
that  duty,  Mr.  Smt* 

Indictments  are  fonnd  and  letnmed  by  the  grand  jnry. 
The  prosecnting  attorney  acts  as  their  adviser,  and  may 
as  their  scribe;  and  it  is  proper  that  he  should  sign  indict- 
ments. The  law  makes  it  his  duty  to  do  so.  Bat  we  do 
not  think  his  signatore  essential  to  the  validity  of  the  in* 
dictment.  His  failnre  to  sign  it  would  not  vitiate  an  in« 
dictment  duly  returned  and  authenticated  by  the  grand 
jury.  And  we  think  the  Conrt  possesses  an  inherent  power 
to  appoint  one  of  the  attorneys  of  the  Conrt,  when  neoes* 
aary  to  prevent  a  fiaiiure  of  jnstice,  to  conduct  the  proeecu* 
tion  of  a  criminal. 

Objection  v^as  made  in  the  Circuit  Conrt  to  the  compe- 
tency of  the  judge  sitting  at  ihm  triaL  He  waa  the  judge 
of  the  Court  of  Common  Fleas,  for  the  district  composed 
of  the  counties  of  GarroU  and  (Xnkm.  He  had  been  de* 
signated  by  the  circuit  judge,  to  preside  during  the  trial, 
the  competency  of  the  dicuit  judge  having  been  ex* 
cepted  to. 

The  objection  is  that  the  Common  Pleas  judge  viras  thus 
holding  two  offices,  in  contravention  of  the  coostitation. 
We  do  not  think  the  case  fully  vdthin  the  constitutional 
prohibition.  The  permission  given  to  the  Common  Pleas 
judge  to  sit  for  a  circuit  judge,  in  a  particular  case  in  which 
the  latter  is  incompetent,  does  not,  in  our  opinion,  vest  in 
tiie  former  the  two  offices  of  judge  of  the  Circuit  Court 
and  of  the  Common  Fleas.  The  office  of  circuit  judge 
was  not  vacant,  and,  of  course,  the  person  presiding  at  this 
trial  did  not  and  could  not,  by  such  mode,  get  into  it  Nor 
could  there  be  two  circuit  judges,  in  the  same  circuit,  at 
one  and  the  same  time.  See  Ck$€  v.  The  SUttej  6  LmL 
B.1. 

The  remaining  points  to  be  eonsideiied  are  made  upoa 
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Not.  TcnA,  the  admission  and  refiisal  to  admit  evidence,  and  upon 
*^^^^      the  giving  and  refusing  to  give  instmctions. 
I>i'Kxi  The  Court  permitted  testimony  to  go  to  the  jury,  as  to 

Thb  Stmb.  the  ^vounds  upon  the  body  of  the  deceased.  It  was  ob- 
jected that  the  indictment  contained  no  description  of  any 
wounds,  and,  hence,  that  no  proof  oouU  be  made  on  the 
point. 

We  think  the  evidence  was  rightly  admitted.  The  in* 
dictment  averred  that  the  deceased  came  to  hia  death  bj 
the  discharge  of  a  gun,  loaded  with  leaden  shot,  ^which  shot 
entered  his  abdomen,  &;c.  It  was  legitimate  to  prove  that 
averment  by  evidence  of  facts  establishing  its  truth.  The 
evidence  might  be  circumstantial.  It  is  a  general  rule  that 
pleadings  need  not  recite  the  evidence  going  to  jwove  their 
truth.  It  has  even  been  held,  that  if  the  indictment  aver 
the  death  to  have  been  caused  bv  the  use  of  one  kind  of 
poison,  it  may  be  proved  to  have  been  caused  by  another. 
CarUf  v.  The  Stale,  2  Ind.  R.  617.  ^ 
•  A  witness  for  the  state  testified  that  at  a  certain  time, 
which  woidd  appear  to  be  in  the  night,  after  White  bad 
been  shot,  and  before  he  expired,  but  how  long  after  tbe 
shooting  does  not  appear,  he  heard  Dukes  ^call  to  Dr. 
jOft/bicfft,  and  ask  him  to  come  there  to  him;"  the  defend- 
ant then  asked  the  witness  to  state  all  that  Dukes  said  at 
that  time;  the  state  objected,  and  the  Court  sustained  tbe 
objection. 

The  bill  of  exceptions,  as  to  this  point,  does  not  present 
a  case  in  which  we  can  say  any  error  has  occurred,  or  in- 
jury been  done  to  the  appellant.  So  far  as  appears,  tbe 
only  object  of  proving  the  fact  that  Dvkes  was  heard  to 
call  to  Dr.  jBfii&tfm,  may  have  been  to  show  the  presence 
of  Dukes  at  a  particular  place.  No  statement  of  his  as  to 
the  wounding  of  White  was  called  for  or  given,  and  the  bill 
does  not  show  that  he  ever  made  any,  or  said  anything 
beyond  merely  making  the  call  testified  to.  Nor  could  it 
have  been  allowed  to  the  defense  to  prove  his  account  d 
the  transaction,  given  even  a  short  time  after  it  had  taken 
place.  The  statement,  to  have  made  it  admissible,  most 
have  been  a  part  of  the  res  gesta.    Bland  v.  The  SiaU, 
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8  Ind.  B.  60a— Ind.  Dig.  388.    It  might  have  been  pei>  No^-  Tern, 
mitted  to  the  state  to  give  evidence  of  admissions  made      ■*^^* 
by  the  defendant  at  any  time.  Ihncat 

The  state  was  permitted  to  give  evidence  of  the  char^  xas  SrAn. 
acter  of  the  deceased,  WkUe. 

As  a  general  rale,  it  is  the  character  of  the  living — the 
defendant  on  trial  for  the  commission  of  crime — and  not  of 
the  person  on  whom  the  crime  was  committed,  that  is  in 
issue,  and  as  to  wiiich,  therefore,  that  evidence  is  admis- 
Bible.  But,  in  a  case  like  the  present,,  where  the  question 
arises  whether  the  accused  acted,  in  the  commission  of  a 
homicide,  upon  grounds  that  justify  him  in  the  dee5l,  it 
^sirould  seem  that  the  character  of  the  deceased  might  be  a 
dreumstance  to  be  taken  into  consideration.  Especially 
might  this  be  the  case,  where  the  accused  knew  that  char^ 
acter,  and  also  knew,  at  the  time,  the  individual  by  whom 
the  attack  upon  him  or  his  property  was  made.  See  3 
Oreenl.  Ev.  pp.  27,  28,  and  note. 

Where,  as  in  this  case,  these  facts  may  not  have  been 
known,  we  do  not  see  how  the  evidence  could  be  entitled 
to  much  weight. 

Some  other  evidence  was  offered  and  rejected,  to  which 
rejection  the  defendant  excepted*  A  brief  statement  of  the 
&cts  of  the  case  will  aid  in  understanding  the  bearing  upon 
it  of  these  rulings  of  the  Court 

On  the  night  of  the  20th  and  21st  of  Julpj  1858,  at  about 
2  o'clock,  Samuel  Dukes^  the  appellant,  was  aroused  from 
sleep  and  his  bed  by  noises  about  his  dwelling.  Rumors 
of  a  threatened  attack  upon  it  had  previously  reached  him. 
It  was  a  house  of  but  one  story  and  three  rooms,  with  a 
porch.  In  the  back  room  was  an  unopened  barrel  of  whis- 
ky. Getting  up  from  his  bed,  he  attempted  to  open  the 
door  of  his  room  and  go  out,  but  found  it  fetstened  upon 
the  other  side  so  that  it  could  not  be  opened*  He  then  got 
his  gun,  raised  the  window,  and  discerning  from  it,  upon 
the  porch,  some  object,  the  character  of  which,  owing  to 
the  darkness,  he  coidd  not  determine,  he  aimed  his  musket 
at  it  and  fired.  The  object  disappeared;  Dukes  went  to 
woriL,  forced  open  his  door,  and  got  out.    He  found  that 
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liov.  T«r»,  the  back  loom  had  faeem  broken  open,  eiitieMd,  and  the  head 
^^^  of  the  whisky  barrel  knocked  in  with  an  ax;  and  tint  the 
DvKu      doors  leading  oat  of  the  other  two  rooms  of  the  honse,  m 

TxB  Stavb.  which  the  family  of  Dykes  were,  had  been  fastened  with 
ropes  to  prevent  their  egress  fiom  the  honae  or  entrance 
into  the  back  room  whidti  was  broken  open.     Soon  after> 
wards,  intelligenee  came  to  Dmkes  tiiat  the  nnknown  object 
npon  his  porch,  at  which  he  had  aimed  his  moaket,  ymg 
Jbkm  O.  WkUe;  that  the  dia^e  of  shot  witii  whidi  it  was 
loaded  had  entered  his  abdomen,  and  that  he  wan  mortally 
wonnded     WkUe^  on  being  wounded,  had  hastened  to  his 
lodgings,  informed  his  bed-fellow  that  Satm*  Dukes  had 
shot  him,  bnt  had  given  no  explanation  of  the  circam- 
stances,  nor  did  he  afterwards,  and  in  a  few  honrs  he  died 
Dukes  was  indicted  for  the  murder  of  WhUe.    On  tiie 
trial,  the  state  proved  by  Mrs.  Smithy  a  sister-in-law  of 
DukeSj  who,  on  account  of  the  absence  from  home,  that 
night,  of  her  husband,  was  lodging  at  the  honse  of  Dukes, 
and  was  sleeping  in  the  same  room  in  which  Dukes  slept, 
and  from  which  he  shot  Whiiej  that  immediately  npon  the 
discharge  of  the  gun,  she  called  to  Mrs.  Dukes,  then  in  her 
husband's  bed  in  the  room,  to  light  the  candle  which  was 
standing  by  the  head  of  her  bed;  that  she  at  cmce  did  so^ 
but  that  Dukes  directed  her  to  Uow  it  out.    The  defend- 
ant then  asked  the  witness  to  state  the  reason  assigned  by 
Dukes  for  the  extinguishment  of  the  light;  and  also  to  state 
his  appearance,  manner,  and  condition  of  mind,  as  indicat* 
ing  alarm  or  otherwise,  and  the  eiSforts  made  by  him  to 
sound  an  alarm  to  the  public;  but  the  Court  refiased  to  al- 
low  the  witness  to  answer.   We  think  the  qnestion  related 
to  a  part  of  the  res  gesta^  and  of  one  oonversation  tonchiog 
the  subject-matter,  and  should  have  been  answered 

The  defendant  introduced,  upon  the  trial,  as  a  witaese, 
Andrew  Dame,  who  testified  that  there  existed  in  the  vil- 
lage of  Colfax,  the  [dace  where  the  homicide  was  ccni- 
mitted,  a  secret  society  called  the  ^  Oood  Tension f^  that 
the  deceased,  WhUe,  was  a  member  of  tiiat  soekty,  aod 
then  proposed  to  prove  by  the  witness  that,  in  a  meeting 
thereof,  a  short  time  before  the  attack  upon  Duke^s  boose, 
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IB  which  White  was  shot,  the  latter  had  made  thieata  ^^^^  "^^ 
agaioBt  IhUces^  and  had  said  that  8am.  Dukes  Bhonld  stop  ^^m. 
eelling  Uqnor  or  lose  his  life,  or  he,  Whiter  would  lose  his;  Dvkm 
but  the  Court  would  not  allow  the  proof  to  be  made.  ths  0rAn, 

It  is  a  general  proposition  of  law,  ^it  is  justly  called  the 
primary  law  of  nature,"  lliat  if  a  ^  party  Ui^self^  or  any  of 
these  his  rdations,  [viz.,  husband  and  wife,  parent  and 
child,  master  and  seiYant],  be  forcibly  attacked  in  his  per^ 
son  or  property,  it  is  lawftd  for  him  to  repel  force  by  iorce." 
*^But  care  must  be  taken  that  the  resistance  does  not 
exceed  the  bounds  of  mere  defense  and  prevention."  3 
Blacks.  Comm.  3. 

And  when  a  party  has  assumed  to  act  in  the  exercise  of 
this  right  of  self^iefense,  and  is  prosecuted  therefor,  we  take 
it  that  it  is  competent  for  him  to  give  in  evidence  any  facts 
tending  to  show  the  character  of  the  attack  which  he  re* 
sisted,  the  intention  with  which  it  was  made,  and  that  he 
had  reasonable  grounds  to  believe  that  it  was  necessary, 
as  a  measure  of  prevention,  to  go  to  the  extent  he  did  in 
resisting  it.  2  Wat  Archb.  225,  et  seq.  That  the  threats 
proposed  to  be  proved  constituted  such  a  fact,  in  this  case, 
we  cannot  entertain  a  doubt.  The  circumstance  that  they 
were  made  at  a  meeting  of  a  secret  society,  to  the  members 
thereof,  instead  of  weakening,  rather  increased  their  force 
as  evidence  for  the  defendant.  It  tended  to  prove  a  secret 
conspiracy  to  sustain  the  threatened  attack  by  numbers. 
The  fact  of  such  a  conspiracy  he  had  a  right  to  inquire 
into,  and  if  it  existed,  went  far  in  justification  of  the  act 
done. 

For  the  errors  already  noticed  the  judgment  must  be 
reversed.  We  cannot  say  they  may  not  have  operated 
injuriously  to  the  defendant. 

Exceptions  were  taken  to  instructions.  A  very  great 
number  were  given,  and  a  great  number  refused.  But  it 
can  scarcely  be  proper — ^it  certainly  is  not  necessary — ^that 
we  should  review  them  in  this  opinion.  Instructions  have 
reference  to  the  evidence  to  which  they  are  applicable.  On 
another  trial  of  this  cause  the  evidence  may  make  a  case 
different  from  that  to  which  the  instructions  upon  the  trial 
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Not.  Tana,   had,  applied.    And  what  baa  been  said  in  discmssing  tbe 

^^^*      qaestions  upon  tbe  indictment,  and  tbe  mlings  upon  tbe 

BuKw      admission  and  rejection  of  evidence,  will  indicate  tbe  gene- 

Thb  Stati.  ral  pnnciples  which  should  govern  instmctionB  touching 

the  act  alleged  to  have  been  committed. 

P^r  Ourianis — The  judgment  is  reversed,  and  the  deik 
ordered  to  notify  the  keeper  of  the  state  prison  to  retunt 
the  defendant  to  the  jail  of  Clinian  county,  to  abide  tbe 
further  order  of  the  Circuit  Court 

R.  P.  Davidson  and  L.  MeClurgy  for  the  appellant. 
/.  W.  Blake,  J.  F.  Suit,  and  J.  M.  Qywtnyiot  the  state. 
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APPENDIX. 


Wright  v*  The  State.* 

APPEAL  from  the  Jefferson  Circuit  Court.  i^!^  s 

Perkins,  J. — Indictment  against  Henry  Wright^  charg*  i858. 
ing  an  assault,  &c*,  with  intent  to  murder  Daniel  Lyle, 
Conviction,  and  sentence  to  the  state  prison* 

[When  the  jury  were  about  to  retire  to  deliberate  upon 
their  verdict,  the  Court  remarked  that  there  would  not 
likely  be  an  agreement  till  some  time  in  the  night,  and  if 
there  was  no  objection,  the  verdict  might  be  sealed  and 
banded  to  the  clerk.    It  was  so  returned. 

On  the  meeting  of  the  Court,  the  following  morning,  the 
jury  were  not  all  present,  and  the  prisoner  and  his  counsel 
objected  to  the  verdict  being  read  in  the  absence  of  the 
jury,  and  made  affidavit  that  they  neither  of  them  heard 
the  remark  of  the  Court  that  the  jury  might  hand  a  sealefl 
verdict  to  the  clerk. 

Supposing  it  true  that  there  was  a  consenting  on  the 
part  of  the  prisoner,  or  his  counsel,  that  the  jury  might  seal 
their  verdict,  hand  it  to  the  cleik,  and  separate  in  the  night, 
we  do  not  think  such  consent  could  be  construed  into  a 
waiver  of  the  right  to  have  the  verdict  opened  in  the  pre- 
sence of  the  juTy,  by  the  Court,  on  the  following  morning. 
It  was  not  a  waiver  of  the  statutory  right,  on  the  part  of 
the  defendant,  of  polling  the  jury,  and  especially  of  having 
them  identify  the  verdict  presented  for  record  as  that  re- 
turned by  them. 

•  This  case  wm  decided  on  the  18Mh  day  of  the  May  teim,  1868;  but  was 
mislaid  and  conld  not  be  found  in  time  to  appear  in  the  preceding  Tolnme. 
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Not.  Term,       Per  Owrxam. — The  judgment  is  reversed.    Canse  re- 

^Q^*      manded,  &c. 
Th»  A.V-        H.  W.  Harringtonj  for  the  appellant. 

T. 

ThbNbw 

Albany,  &c., 

Railbo'd  Co. 


*  ♦  *  . 


The  Auditor  and  Treasurer  of  Floyd  County  r.  The 
New  Albany  and  Salem  Railroad  Company.* 

Wedmmdan,         APPEAL  from  the  Floyd  Court  of  Common  Pleas. 

1858.  '  Davison,  J. — The  appellee,  who  was  the  plaintifi^  filed  a 
complaint,  in  the  form  of  an  affidavit,  wherein  it  is  alleged, 
inter  alia^  that  by  assessments  of  the  auditor  of  Floyd 
county  for  the  years  1855  and  1856,  said  railroad  company 
is  required  to  pay  a  tax  on  all  her  property,  both  p^rsofial 
and  real,  when  such  assesmient  should  have  been  alone 
upon  the  stock  of  the  company  at  its  current  price.  The 
complaint  makes  said  auditor  and  treasurar  defendants, 
prays  that  the  auditor  may  be  directed  to  assess  the  com- 
pany's stock,  and  that  the  treasurer  be  enjoined  from  pnn 
ceeding  to  collect  the  tax  now  assessed  iq>on  their  real  and 
personal  property.  The  defendants  appeared  and  waived 
service  of  process.  And  the  cause  being  heard,  the  Court 
granted  the  relief  sought,  &c.  The  question  involved  in 
the  record  before  us,  is  fully  settled  in  7%^  State  v.  Hamit' 
ton^  5  Ind.  R.  310.  There  it  was  held  that  the  term  xlodfc, 
where  it  occurs  in  §  32  of  an  act  {Mroviding  for  the  assess- 
ment oif  property,  &C.,  1  R.  8.  p.  113,  includes,  not  sub- 
scriptions of  stock,  but  the  actual,  tangible  property  of  the 
railroad  company.  That  case  is  decisive  of  the  one  at  bar, 
and  upon  its  authority,  the  judgment  of  the  Conunon  Pleas 
must  be  reversed. 

Per  Curiam* — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
J.  Sighes  and  A.  A.  Hammond^  for  the  appellants. 
&  C  Willson  and  J.  E.  McDonald^  for  the  appellees. 

*  This  CAM  WAS  held  back  on  petition  for  a  rcbeariBg  vlvobX  after  ito  proper 
place  iras  paiMd. 
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A. 

ABATEMENT. 

Of  the  ActiOH,]  See  Plbabiko,  18, 19;  Pbacticb,  18. 

Of  the  Indictment.]  See  Cbimikal  Law,  17. 

ACCES80KT. 
See  CrimikalLaw,  1, 2,  S. 

ACKNOWLEDGMENT. 
See  MoxTOAOB,  S,  9. 

ACTION. 

See  Attachment,  3;  Contract,  15;  EboHWATs;  Prohissort  Notbs,  18. 
CcmmencemetU  of,]  See  Baneodc  t.  Bitehie,  on  p.  52. 

For  Ion  of  good»,\  See  Carriers. 

On  Jppeal'Band,]  See  Jcdombnt,  6. 

ADMINISTBATOBS. 
See  ExBcvTORfl  and  Adxinistratora. 

ADMISSIONS. 

1 .  If  pardet  hxrt  a  joint  interest  in  the  matter  in  suit,  whether  as  plaintiirs  or  defendants,  an 
admission  made  by  one,  is,  in  general,  in  the  absence  of  fraud,  eridenoe  against  all.— CSb- 
pdetal.T.  Wa$hbum^  893. 

2.  Thejr  stand,  in  this  respect,  in  a  relation  to  eadi  other  simUar  to  that  of  existing  partners. 
— IWtf. 

See  EnnnNCX  6,  7;  Parvnbrship,  1. 

ADVANCEMENTS. 

1.  The  conTeyanoe  of  real  estate  by  a  parent  to  a  child,  will  not  operate  as  an  adTanoement 
nnless  it  be  so  intended.— 6%ai9  t.  £saC,  80. 
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S.  Section  87S,  B.  8.  1849,  p.  585,  toncfaing  advaiioements,  does  not  enliige  or  limit  §  184, 
p.  489  of  the  same.  To  constitnte  an  adyuicement  to  a  child  **  by  setdement  or  portion  of 
real  or  personal  estate/'  under  the  former  section,  snch  settlement  or  portion  must  hare  been 
so  intended. — Ibid, 

8.  Prima  faeU  eridenoe  of  snch  intention  may  be  rebutted,  and  the  intention  shown  to  have 
been  otherwise;  and  this  would  inyolre  questions  of  fact  as  well  as  of  law. — Tbid. 

See  Paxtibs,  4. 

ADVERSE  POSSESSIOK. 

1.  Possession  in  good  fiuth  under  a  tax-title,  although  that  title  be  imperfect,  may  be  adrene. 
•^Wiffgins  tt  al.  T.  ffolUif  ef  a/.,  8. 

9.  What  length  of  time  such  adverse  possession  may  hare  continued,  is  a  question  for  the 
jury.^ZWrf. 

8.  Eyery  man  is  presumed  to  be  in  the  legal  seiun  and  possession  of  land  to  wfaidi  he  has  a 
perfect  title;  and  such  seizin  and  possession  are  coSxtensiye  with  liis  rights,  and  oontmnc 
until  he  is  ousted  by  an  actual  adverse  possession.— r/6t((f. 

4.  An  entry  by  one  man  upon  lands  of  another,  is  an  ouster  of  the  legal  possession  arising 
from  the  tide,  or  not,  according  to  the  intention  with  which  it  is  done;  if  under  daisa  sod 
oolor  of  rig^  it  is  an  ouster-^otherwise,  it  is  a  mere  trespass.— TWti. 

5.  Twenty  years'  adverse  possession  is,  under  the  statute,  a  good  defense  to  an  adioB  for 
possession. — Ibid, 

6.  Whether  a  party's  possession  extended  back  beyond  the  date  of  his  deed;  and  if  so,  whe- 
ther or  not  he  held  under  sudi  a  person  or  by  such  claim  and  color  of  title,  as  to  render  saeh 
{Mssession  adverse— are  questions  for  the  jury. — Ibid, 

AFFIDAVIT. 
See  CoNTiHUAHCx;  Cbimihal  Law,  18;  Riot;  Scbbtt  of  thb  Peace. 

AGENCY. 

A,,  acting  as  the  agent  of  B,,  sold  a  tract  of  land  to  C,  and  took  his  notes  for  the  pnithase- 
money.  Prior  to  the  payment  of  these  notes,  B.,  becoming  dissatisfied  with  the  sale,  bj  a 
valid  power  of  attorney,  authorized  D,  to  sell  and  convey  the  land,  and  to  receive  the  pur- 
chase-money, and  all  claims  due  him  in  the  state  of  Indiana,  where  the  land  iras  sitaatBd. 
Of  the  execution  of  this  power,  both  A,  and  C,  had  notice,  and  C,  agreed  with  Z>.,  to  set 
aside  the  contract  which. he  and  A,  had  entered  into,  and  to  pay  a  greater  sum  for  the  land. 
The  original  notes,  however,  were  left  in  die  hands  of  ^.  to  whom  C,  subsequendy  paid  tiie 
money  for  which  they  called;  and  brought  suit  against  B,  for  specific  performance: — 

Hdd,  first,  that  the  first  agency  was  revoked  by  the  creadon  of  die  second;  and  that  after  ao- 
dce  thereof  to  the  vendee,  payment  to  the  first  agent  was  no  payment^  and  did  not  endde 
the  vendee  to  maintain  his  suit 

Second,  that  where  the  averment  in  the  complaint  in  such  case  is,  that  the  plaintifir  has  paid 
the  purchase-money,  proof  that  he  has  tendered  it  only  is  not  sufficient,  especially  wliere 
the  tender  is  not  followed  up  by  bringing  the  money  into  Court. — Claxh  v.  MuBemix,  588. 

See  EzBCUTOBS  abd  Admibistbatobs,  5,  7. 

"ALL  DEMANDS." 
Meaning  of  the  Term.]  Bee  Henry  v.  Hemy,  286. 
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AMENDMENT. 

1.  Application,  on  notice,  to  correct  a  misdescription  of  real  estate  in  a  decree.  The  applica- 
tion contained  all  the  essential  ayerments  of  a  complaint,  process  was  issued  and  serredy 
and  the  defendant  appeared  and  answered  to  the  whole  merits.  Trial  npon  eyidcnce,  and 
decree  that  the  lien  exii^ted  upon  the  property  described  in  the  application.  Execution  or- 
dered accordingly,  llddf  that  the  latter  decree  was  valid,  regarding  the  proceeding  as  an 
original  one,  to  enforce  a  lien  npon  the  property  described  in  the  complaint —  Wcuaon  y. 
Beauchamp,  18. 

9.  An  amendment  which  might  have  been  made  in  the  Court  below,  will  be  considered  aa 
made  in  the  Supreme  Court. — Hunt  y.  Baymond  et  al,,  215. 

See  PxACTioB,  II. 

APPEAL. 

1.  Where  the  overruling  of  a  motion  for  a  new  trial  is  assigned  for  error,  but  the  appellant 
says  nothing  upon  the  point  in  his  brief,  the  Supreme  Court  will  not  doeely  examine  the 
evidence  to  see  that  it  sustains  the  verdict. — The  IneUanapolia,  i^,,Radrocd  Co.  y.  Klem^on 
p.  40. 

2.  A  judgment  cannot  be  reversed  for  error  in  sustaining  or  overruling  a  demviror  for  mis- 
joinder of  causes  of  action.— J/orsA  y.  Edwards  ei  a/.,  129. 

3.  The  appeal  in  this  case  was  dismissed  because  an  order  for  partition  and  the  appointment 
of  a  commissioner  do  not  eonstitute  the  final  judgment  in  a  cause.  They  are  like  the  ii^ 
terlocutory  judgment  npon  a  demurrer  or  default,  where  the  damages  are  to  be  asseisod 
by  a  subsequent  inquiry.  There  might  be  an  appeal  taken  from  the  action  of  the  Court 
upon  the  coming  in  of  the  report  of  the  commissioner,  thus  troubling  the  Court  with  two 
appeals  in  the  same  cause,  in  reaching  a  single  final  determination. — Cook  et  <d.  v.  Knidca^ 
hocker  et  al,,  230. 

4.  On  appeal  to  the  Circuit  Court  from  the  judgment  of  a  justice  of  the  peace,  the  cause  will 
be  presumed  to  be  properly  In  Court  until  the  contrary  is  shown.— TTo^^y.  The  State  ex  rel. 
Edd8,  231. 

5.  The  points  reserved  by  the  prosecuting  attorney  in  this  case,  arose  upon  tiie  ruling  of  the 
Court  in  granting  a  new  trial  after  the  defendant  had  been  found  guilty.  So  far  as  the  re- 
cord showed,  there  had  been  no  final  trial.  Beld,  that  the  appeal  must  be  dismissed. — The 
State  V.  Elif,  313. 

6.  A  justice  of  the  peace  cannot  grant  a  new  trial  after  judgment,  without  notice  to  the  oppo- 
site party,  and  in  his  absence;  and  where  a  new  trUl  was  thus  granted  on  motion  by  the 
pUiintiir,  and  the  defendant  appeared  and  objected  to  the  proceeding,  on  the  ground  that  he 
had  no  notice  of  the  motion,  and  there  were  a  second  trial  and  a  second  judgment  for  the 
defendant,  from  which  the  plaintiff  appealed  to  the  Common  Pleas, — hdd,  that  the  proceed- 
ings subsequent  to  the  first  judgment  were  void,  and  there  was  nothing  to  appeal  from  ex- 
cept that  judgment. — Ergkine  v.  Onyett,  335. 

7.  The  transcript  in  this  case  was  silent  aa  to  the  appeal  to  the  Common  Fleas.  The  appeal- 
bond  contained  the  only  evidence  of  such  appeal.  It  was  dated  and  approved  thirty-one 
days  after  the  rendition  of  the  first  judgment.  Udd^  that  the  appeal  would  not  lie  as  from 
that  judgment.— 7&i'<f. 

8.  The  statute  permitting  appeals  from  certain  interlocutory  orders,  does  not  embrace  a  decree 
for  partition  of  real  estate. — Hunter  ei  al.  v.  Miller  et  ux.,  356. 

9.  An  appeal  to  the  Supreme  Court  will  not  lie  from  an  order  for  the  tale  of  real  eetate  of  a 
decedent  for  the  payment  of  debti.— £kal^  MoLy.  Dontt,  867. 
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10.  Where  no  appeal  was  prayed,  and  no  bond  glv«n  in  the  Conit  below,  a  cause  cannot  be 
properly  appealed  as  fiN>m  an  interloeatory  order,  nnder  the  second  specification  of  4  576, 
S  B.  8.  p.  16S.— 75t(f. 

11.  An  affidavit  denying  an  attorney's  anthorlty  to  appear  for  a  party,  and  the  orermfing  of 
a  motion  for  a  mle  to  show  aathority,  are  not  necessarily  a  part  of  the  record  on  appeal, 
bnt  must  be  placed  apon  it  by  a  bill  of  exceptions. — Murphy  r.  7i%  et  al,,  511. 

IS.  Frosecation  for  malicions  trespass,  commenced  in  the  Common  Pleas  Ck)nrt.  Tital  and 
coniiction.  Appeal  to  the  Circnit  Court.  The  prosecution  was  begun  in  Jan,,  1853;  the 
^>paal  taken  in  May,  1853;  and  the  cause  dismissed  in  Sq)i*,  1853,  by  the  drcoift  Cooit. 
It  appears,  by  a  bill  of  exceptions,  that  at  the  latter  date  the  prosecuting  attorney  mored  to 
dismiss  the  appeal,  which  motion  the  Circuit  Court  oyerruled,  and,  upon  the  proaecntor's 
refusal  to  try  the  case  in  any  other  manner  diaa  as  upon  error,  on  motion  of  defendant,  dis- 
missed tiie  case.  Bdd,  that  the  appeal  should  haye  been  dismissed. — T%e  Stale  r.  Ste^ 
veitt,  514. 

See  Bill  or  Excxptions;  Xhstbuctiovb,  2;  Judomxkt,  6;  Scboou,  I. 

APPEAL-BOND. 
See  JuDGicxKT,  6. 

APPOINTMENT. 

€ff  Greitk  Judffe,]  See  Qnovrr  Cottst. 

€f  Prot&euHfiff  AUorn^,]  See  Cbixikal  Law,  19. 

APPRAISEMENT  LAWS. 
Waiver  of]  See  Cokstitutioval  Law,  3. 

ASSAULT  AND  BATTERY. 

1.  If  A»,  acting  as  an  officer,  seize  B,  upon  a  proper  warrant  for  his  anneat,  and  B.,  after 
being  ^iformed  that  A,  had  such  warrant,  strike  him  while  he  is  executing  it,  a  proaemUoa 
for  assault  and  battery  will  lie.— JEsmaa  y.  7^  State,  471. 

9.  And  if  fiKsts  exist  which  would  justify  the  act,  such  as  the  IQegality  of  the  wanant^  Ac, 
tiie  defendant  must  show  them,  otherwise  the  yalidity  of  the  warrant,  &c.,  will  be  pre- 
sumed.— Ihid. 

ASSAULT  AND  BATTERY  WITH  INTENT  TO  MURDER. 

See  IirpiCTMVHT,  3. 

ASSIGNMENT. 
See  Conthact,  14, 15, 16;  Pubabiho,  20;  Pkomisbost  Korxa.  14. 

ASSIGNMENT  OP  ERROR. 

A  general  assignment  of  enor,  to  tiie  elfect  that  "the  judgment  should  hare  been  Ibr  ti»  de- 
fendant, and  not  for  the  plaintiff,"  is  too  general,  and  in  ordinary  cases  will  not  be  notioed. 
— Barward  et  ux*  t.  Maof,  536.    See,  also,  Abraham  y.  Ckaee,  513. 

ARRAIGNMENT. 
See  Cbixivai*  Law,  10. 
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ilBREST  OV  JCDGMBNT. 

See  Cbimiital  Law,  6,  7,  8. 

AB80N. 

In  a  proseciitioii  ibr  uvon,  the  jury  may  be  sent  out  to  riew  the  baflding  fixed,'— Fleming  v. 
7^  State,  284. 

ATTACHBISNT. 

1.  Proceeding  commenced  bj  process  of  foreign  attachment  issued  under  the  statate  of  1843. 
The  affidant  was  filed  and  the  writ  issued  in  AprU,  1853;  but  it  did  not  appear  that  the 
writ  was  eyer  serred  or  returned,  nor  that  it  was  eyer  placed  in  the  sheriffs  hands.  No 
property  was  attached,  no  person  garnished,  nor  were  anj  steps  taken  to  bring  the  defend- 
ant into  Court.  The  record  stated  that  the  writ  issued,  and  contained  a  copy  of  it  Noth- 
ing further  was  done  until  December,  1853,  when  the  defendant  appeared  and  answered. 

Held,  first,  that  the  statement  that  the  writ  issued  does  not  imply  that  it  was  placed  in  the 
hands  of  the  sheriff  for  seryice;  that  the  inference  is,  that  it  remained  in  the  deik's  office, 
as  he  copied  it  into  the  record. 

Second,  that  the  action  could  not  be  deemed  to  hare  commenced  before  the  deliyeiy  of  the 
writ  to  the  sheriff  for  serrioe;  and  hence,  it  was  not  commenced  until  December,  1858. 

Third,  that  the  mere  making  out  of  a  writ,  withovt  actual  or  constmctiye  deHyeiy  to  the 
officer  for  service,  was  the  same  as  if  no  writ  had  issued. — Hancock  y.  Ritchie,  48.  See 
Randolph  y.  HtU  et  al.,  854. 

8.  Judgment  in  this  case  for  the  plaintiff  for  the  amount  found  due;  and,  also,  '"that  flie 
property  attached  by  yirtue  of  the  order  of  attachment  issued  in  this  cause,  to-wit,  the 
south-west  quarter,"  &c.,  "or  so  much  thereof,"  &c.,  ''be  sold  as  on  executions  in  other 
cases."  The  record  contains  a  bill  of  exceptions,  which  has  hi  it  the  statement  that  the 
eyidence  there  set  forth  was  all  the  eyidenoe  giyen  on  the  trial  of  die  cause.  There  is 
nothing  therein,  showing  ^t  the  preperty  deacribed  in  Ibe  judgment,  or  any  other,  had 
been  attached.  Hdd,  that,  without  stopping  to  detenmne  whether,  after  the  i4>peannce, 
&C.,  of  the  defendant,  the  Court  should  haye  ordered  property  attached  to  be  sold  to  satisf}- 
the  amount  found  due,  the  order  thus  made,  in  tbb  case,  should  be  reyened  because  of  die 
absence  of  sufficient  testimony  upon  that  point. — Randolph  y.  HiU  et  al.,  854. 

8.  Under  the  present  statute  of  this  state,  a  proceeding  in  attachment  b  not  an  original  suit,. 
but  is  merely  auxiliary  to  sudi  a  suit.— FeoMcmier  et  al.  y.  Haye,  478. 

See  EzsoiTTOits  ahd  Admin laTUATOBS,  6. 

ATTOBNET. 

See  Appbal,  II. 

B. 

BANK  OV  THE  STATE. 

1.  The  latter  clause  of  4  15  of  the  charter  of  the  Bank  of  the  State  of  Indiana,  proyfding  Aat 
"the  capital  stock  of  said  bank  or  branches  shall  not  be  taxable  for  municipal  puipoies,'' 
is  oonstitutioBal.-*Bcm£  of  the  State  r.  City  of  New  Albany,  189. 

S.  By  H  3  and  79  of  the  eharter  of  the  Bmi:  ^  Me  State  o/* /ncfiaiui,  the  books  wen  ta  be 
ekwed  when  the  requisite  amount  of  stock  was  subsoibed;  but  aU  who  were  present  at  tfae 
place  designated,  between  the  hours  prescribed,  were,  if  desirous  of  subscribing,  entitled  ta 
do  %o.—McC\iUodi  y.  The  StaU,  4S4. 
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3.  And  if  sab-commissioneTB  i^pointed  mdflr  ih$x  tad,  istoitioiiallj  preTented  penoos  fron 
Bubscriblng,  they  oommitted  a  fnuid  upon  such  penons,  and  the  penoiiB  defranded  wi^lA 
hare  a  remedj;  bat  if  the  required  amonnt  of  stock  was  taken,  and  those  proTieioiis  of  tbe 
act  mibatantially  complied  with,  the  state  wae  not  defimnded  by  the  iiregnlaiity,  and  an  in- 
formation, in  the  nature  of  a  writ  of  9110  tcarranto,  would  not,  for  fliat  cause,  fie;  becanse 
the  state,  in  pnrsnaaoe  of  the  charter,  assumed,  tbrongfa  her  agents,  the  snperintendenee  of 
the  subscriptions,  and  the  corporation,  not  then  being  in  existence,  could  haye  no  control 
over  the  proceedings  of  the  agents,  and,  hence,  could  not,  as  now  oiganised,  be  chai^ged  by 
the  state  with  the  nuda  Juki  of  such  agents. — Pnd. 

4.  An  ayerment  in  such  an  information,  that  the  persons  elected  directors,  &c.,  had  befon 
and  at  the  time  of  their  election  and  their  pretended  organization,  &c.,  full  knowledge  of 
all  the  frauds,  &c.,  alleged  in  the  complaint,  is  bad,  it  not  being  ayerred  that  these  persons, 
or  any  of  them,  were  stockholders  when  the  bank  became  a  corporation,  or  paitica  in  inter- 
est when  the  suit  was  commenced. — Ihid. 

ft.  It  cannot  be  intended  that  the  present  stoclLholders  had  notice  of  &e  manner  in  which  the 
subscriptions  were  originally  made ;  but  if  they  had  such  notice,  it  would  be  no  reason 
why  the  state  should  complain. — Rid. 

See  Baitkb  Avn  Bavxiko. 

BANES  AND  BANKING. 

1.  Under  the  present  constitution,  no  bank  of  issue,  except  a  state  bank  and  free  or  prirate 
banks  established  pursuant  to  the  provisions  of  the  general  banking  law,  can  be  established 
in  this  state. — Brown  et  cd,  v.  KUlian,  449. 

5.  Notes  in  the  similitude  of  authorized  bank  notes  issued  by  any  other  bank  of  this  state,  to 
be  circulated  as  money,  are  yoid ;  the  issuers  are  not  liable  to  pay  them;  and  any  consid- 
eration giyen  for  them  may  be  recoyered  back.^7&uf. 

See  Baxk  of  thb  Stath;  Statb  Bahk. 

BASTARDY. 

1.  If  the  defendant,  in  a  prosecution  for  bastardy,  fail  to  deny  the  cbaige  in  the  Circait 
Court,  he  is  not  entitled  to  a  trial  by  jury ;  and  where,  in  such  a  case^  there  was  no  ansner 
filed,  and  the  record  did  not  show  a  plea  entered,  but  the  cause  was  tried  by  a  jniy^  the 
Supreme  Court  presumed,  in  fayor  of  correct  action  in  the  Court  below,  that  the  de- 
fendant made  such  denial;  and  the  failure  to  enter  the  denial  upon  the  record,  in  snch  case, 
is  not  snch  an  error  as  should  reyerse  the  judgment. — Wolf  y.  The  State  ex  rrf.  Edde,  SSL 

S.  The  defendant,  in  this  case,  oflfored  to  read  to  the  jury  a  portion  of  the  written  questions 
and  answers  taken  down  by  the  justice  upon  the  examination  of  the  relator  before  him,  for 
the  purpose  of  impeaching  her  testimony.  This  eyidence,  on  objection,  was  rejectod»  un- 
less the  defendant  would  giye  in  eyidence  the  whole  of  the  written  examination.  After 
excepting,  the  defendant  gaye  the  whole  examination  in  eyidence.  Mdd^  that  there  was  no 
enor.— iii^f. 

3.  Where  the  testimony  of  the  relator  in  a  prosecution  for  bastardy,  if  belieyed  by  the  jnr, 
would  make  a  case  against  the  defendant  (and  the  jury  might  belieye  her  testimony  eyen 
oyer  that  of  impeaching  witnesses),  the  Supreme  Court  will  not  disturb  the  yerdict. — Ihid, 

BET. 
See  Waobh. 
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BILL  OP  EXCEPTIONS. 

1.  Where  the  Conrt  finds  the  facts  in  a  caose  and  slates  a  oonclnsion  of  law  therefroai,  and 
sach  facts  and  conclusion  are  reduced  to  writing,  signed  by  the  judge,  and  filed,  no  bill  of 
exceptions  is  necessary  to  make  such  paper  a  part  of  the  record. — Button  y.  Ferguson,  314. 

2.  The  bill  of  exceptions  in  this  case  commenced  thus :  "Be  it  remembered,  that  on  the  trial 
of  the  above  cause,  the  following  was  all  the  evidence  given  to  the  Court"  Hdd,  that  the 
words  are  not  sufficient  under  the  SOth  rule,  and,  henoe,  the  Conrt  cannot  presume  that  the 
bill  contains  all  the  evidence. — Chapd  et  al.  v.  Wtuhbum,  893. 

See  Appbal,  11. 

BILLS  OF  EXCHANGE. 

1.  Where  a  bill  of  exchange  was  drawn  payable  six  months  after  date,  with  6  per  cent,  ia 
tcreflt,  if  Dot  paid  at  maturity,  hdd,  that  if  the  bill  was  not  paid  at  maturity,  it  bore  interest 
firom  its  date. — Hackenherry  et  al.  v.  Shaw  et  al.,  392. 

2.  A.,  who  had  long  been  in  the  habit  of  drawing  and  indorsing  bills  of  exchange  for  the  ac- 
commodation of  B.,  to  be  filled  up  with  such  sums  as  the  latter  might  want,  but  who  had 
never  expressly  authorized  him  to  put  in  the  clause  waiving  valuation  laws,  signed,  in  blank, 
one  of  ti^o  bills  as  maker,  and  the  other  as  indorser.  The  biU  drawn  by  A,  was  accepted 
by  B.  as  drawee,  and  indorsed  by  C.  and  D.,  and  was  filled  up  by  E.  and  F,,  who  added  te 
clause  waiving  appraisement  laws.  The  other  bill  was  signed  by  B.  as  drawer,  aooepled 
by  C.  and  D,  as  drawees,  and  with  A.'s  indorsement  upon  it,  passed  over  to  E,  and  F.,who 
fiUed  it  up  as  in  the  other  case,  inserting  the  clause  waiving  appraisement  laws.  Thus  filled 
up,  they  were  given  to  E.  and  F.,  in  novation  for  two  other  biUs  to  which  A,  was  a  party 
for  the  accommodation  of  B.,  and  which  did  not  contain  the  clause  waiving  appraisemont 
laws.  Upon  these  bills,  E.  and  F.  sued  A.,  who  answered,  denying  under  oath  that  he 
drew  the  one,  or  indorsed  the  other. 

Held,  first,  that  the  foregoing  fiscts  sustained  the  answer;  that  the  insertion  of  die  dause  waiv* 
ing  appraisement  laws  by  the  plaintiffs,  rendered  both  bills,  as  to  the  defendant,  absolutely 
void. 

Second,  that,  in  such  case,  the  Court  is  not  authorized  to  hold  the  bills  void  so  for  as  tha 
clause  inserted  without  authority  is  concerned,  and  valid  as  to  the  remainder;  but  that  the 
case  stands  upon  the  same  reason  as  that  of  the  alteration  of  a  note  or  bill  of  exchange 
already  filled  up,  by  the  holder. — Holland  v.  Hatch  et  al.,  497. 

3.  The  drawee  of  a  bill  of  exchange  may  receive  the  same  before  its  dishonor,  by  way  of  in- 
dorsement, and  recover  upon  it  as  indorsee,  against  the  drawer  and  indorser.-:— Cbnice/I  et  aL 
V.  Finndl  it  al.,  527. 

See  CovsTiTUTiONAL  Law,  1;  Corpokations,  5  to  8,  13;  Pboiu8sobt  NoTxa;  Statx 

BASK;  UsuKT,  1,  2,  3. 

BOND. 

See  Pleading,  8. 
Fwr  Deed.]  See  Conybtanob,  1  to  6. 

BRIEFS. 

Where  no  brief  is  filed,  the  errors  assigned  will  be  presumed  to  be  waived, — The  State  v.  Bur- 
gess, and  other  cases,  491 ;  Falkner  v.  Mcllrog,  510. 

See  Appbal,  1. 
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C. 

CABRIEBS. 

Ab  a  general  nile,  an  action,  against  a  earner,  for  the  loss  of  goods  sent  bj  a  Tendor  to  a  Tcn- 
dee,  must  be  brought  in  the  name  of  Ihe  consignee;  for  tiie  law  infers  that,  hj  the  ddirerr 
to  the  carrier,  the  goods  become  the  property  of  the  consignee,  and  this  dioogh  the  con- 
signor pay  the  freight;  bnt  where,  by  agreement  between  the  Tendor  and  Tendee,  the  goods 
did  not  become  the  property  of  the  latter,  and  he  was  at  no  risk  in  regard  to  them  vntil 
tiiey  actually  reached  him,  the  consignor  should  sue. — T%e  Madimm,  fV',  BaSrvad  €b.  r. 

WhiteBd,  55. 

See  LfBusjLKOx. 

CASES  OVEBBULED  OB  ADHEBED  TO. 

BsAOKXintiDOB  V.  Baxtoit,  5  Ind.  B.  501,  overruled.     WUton  ttalr.  Clark,  S85. 

Clihb  v.  Hurbxll  bt  ai..,  9  Ind.  B.  516,  overruled.    CUne  r.  Crump  et  al.,  1^. 

Thb  Imdiaitapolis,  &o.,  Bailsoad  Compakt  v.  Lotb,  10  Ind.  B.  554,  adhered  to.  TAe 
Indianapolii,  fix.,  Railroad  Company  t.  Klein,  38. 

Thb  jBrvBBaoxTixxB  BAxiiBOAi>  Cokpaht  o.  Kabtut,  10  Ind.  B.  416,  adhered  to.  Galh 
bert  T.  I%B  Jeffenonville  Railroad  Companif,  865. 

Haizb  V,  Thb  Statb,  4  Ind.  B.  94S,  overruled  in  part  Hesfcasier  v.  Tht  8la^  and  oiter 
eases,  48S. 

Wbiobt  v.  Dbfbbbs,  8  Ind.  B.  298,  adhered  to.    McCtdhch  r.  The  StaU,  4S4. 

CEBTIEICATE. 

Of  PubHc  Officer,]  See  MoBtOAGB,  9. 

CHALLEKOB. 
Cf  Jurtjrfir  Came.]  See  Fleming  v.  The  Stale,  S84. 

CIBCDIT  COUBT. 

1.  Where  the  circuit  judge  did  not  appear  on  the  first  day  of  tlie  term,  llie  proper  oflteers  ap- 
pointed a  judge  to  hold  tiie  Court  in  his  absence,  and  the  appointee  was  sworn  and  assoBwd 
to  act  under  such  appointment.    Hdd,  that  this  was  right— ^Tbnes  v.  The  SkUe,  S57. 

S.  And  a  miBunderstanding  existing  in  the  county,  as  to  the  day  on  which  the  term  was  to 
commence,  hdd,  tliat  such  judge  might  adjourn  the  Court  to  a  subsequent  day  in  vaeatioD. 

CLEBICAL  EBBOB. 
In  Decree.]  See  Waseon  v.  Beauduxmp,  18. 

COMMON  FLEAS  JUDGES. 

Each  judge  of  the  Court  of  Common  Pleas,  is  entitled  to  a  salary  of  800  doDais  per  annaoL 
—77^  Skate  ex  rd,  Moore  v.  Byrne,  547. 

CONSIDEBATION. 
See  CoBTRACT,  5, 17, 18. 

CONSOLIDATION. 

Of  RaSbroad  Companies.]  8oe  Farneworiketal.  r.  Drake  etal.,  lOl;  Wr^etaLr.Btmd^,9». 
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conshtittional  law. 

I.  So  mnch  of  the  act  concerning  promisBOiy  notes  and  bills  of  exchange,  as  refers  to  "other 
instminents/'  Is  yoid,  because  not  embraced  bj  the  title. — Mewherter  y.  Price  et  al.,  199. 

S.  The  statute  authorizing  judgments  to  be  rendered  waiving  appraisement  laws  (S  B.  8.  p. 
123,  §  381),  is  sufficiently  embraced  in  the  title  of  the  tucL—ReUhf  y.  EUtworth,  23S. 

3.  Section  71  of  the  justices'  act  is  not  in  conflict  with  §  S2,  art  1,  of  the  constitution. — Greoi 
y.  Aher,  228. 

4.  That  section  of  the  constitution  is  not  self-executing. — Ibid, 

5.  The  act  "proyiding  for  the  election,"  &c.,  "of  supervisors  of  highways,  and  prescribing 
certain  of  their  duties,"  &c.,  1  B.  S.  p.  462,  is  not  objectionable  as  violating  the  right  of 
trial  bj  jury  in  civil  cases.  The  constitutional  provision  saving  thai  right  does  not  extend 
to  cases  of  assessment  of  damages  for  laying  out  and  repairing  highways.— Z>rvfi5eryer  st  al, 
v.  Reed,  420. 

6.  Nor  does  the  act  violate  the  article  of  the  constitution  relative  to  taking  private  property 
for  public  use. — Ibid, 

7.  The  taking  of  property  authorized  by  \  16  of  the  act,  is  to  be  regarded  as  the  act  of  the 
state,  and,  hence,  pre-payment  need  not  be  made. — Ibid, 

8.  Qucare,  whether  surplusage  in  the  title  of  an  act  may  be  rejected  in  the  same  iT»y^iitifr  as 
matter  improperly  introduced  in  the  body  of  the  act. — Ibid, 

9.  Section  16,  supra,  is  properly  embraced  in  the  act. — Ibid, 

10.  The  act  affords  to  proprietors  reasonable  means  of  obtaining  compensation  for  injury  sus- 
tained.— Ibid, 

II.  The  journals  of  the  General  Assembly  cannot  be  contradicted  or  impeached  on  the 
ground  of  mistake  or  fraud.  They  are  conclusive  evidence  of  the  fiusts  which  appear  on 
their  fiu».  The  house  keeping  the  journal  is  the  only  tribunal  by  which  it  can  be  cor- 
rected.^ JfcCW2bcA  V.  The  State,  424. 

12.  The  Courts  cannot,  even  on  the  complaint  of  the  state,  inquire  into  the  motives  by  which 
members  of  the  Genera^  Assembly  were  governed  in  the  enactment  of  a  statute. — Ibid, 

13.  Wright  v.  Defrees,  8  Ind.  B.  298,  adhered  to,-^Ibid, 

14.  Where  the  legislative  journals  are  silent  touching  a  step  in  the  proceedings  wliich  the  con- 
stitution requires  to  be  taken,  it  will  be  presumed  by  the  Courts  that  the  constitutional  r^ 
qnirement  was  complied  with. — Ibid, 

15.  Where  a  bill  originating  in  the  senate  was  passed  by  the  house  of  representatives  with 
amendments  and  returned  to  the  senate,  held,  tiiat  a  simple  concurrence  in  the  amendments 
was  sufficient. — Ibid, 

16.  Where  the  legislative  journals,  on  their  face,  show  that  a  bill  on  its  final  passage  did  not 
receive  the  votes  of  a  majority  of  all  the  members  elected,  the  bill  is  a  nullity;  for  there  is 
a  defect  of  power. — Ibid, 

See  The  Bankitf  the  State  r.  The  dig  of  New  Albany,  139. 
See  Bakkb  akd  Bakkuio,  1;  CoBPORATioiia,  9,  10,  11;  Liquor  lixw,  9;  Bjliimoad 

Company,  16;  Statutss. 

CONSTBUCTION. 

1.  The  terms  of  a  written  instminent  must  be  understood  in  tiieir  plain,  ordinary  popular 
sense,  unless  they  have,  geneiaUy,  in  respect  to  the  subject-matter,  acquired  a  peculiar 
sense,  distinct  from  the  popular  sense ;  or  mdess  the  context  shows  that  in  the  par- 
ticular instance,  in  order  to  effectuate  the  immediate  intention  of  tlio  parties,  tfaey  must  be 
understood  in  some  other  and  peculiar  sense.—- 7^  EvanetnUe,  ft,,  BaHnad  C6,  r.  Meede, 
273. 
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2.  Where  a  rabseripdon  of  stock  in  a  nOroad  oompaaj  was  made  upon  die  eondtdoa  tliat 
the  load  should  be  located  "two  miles  east  of  the  court-house/'  hdd,  diat  to  hind  the  mth- 
scriber,  the  road  must  have  been  located  just  two  miles  east  of  the  coort-honse. — Ibid. 

See  Moore  y.  Kortjf,  41. 

CONTINUANCE. 

1.  An  affidavit  for  a  oontinnanoe,  not  showing  that  the  facts  proposed  to  be  proved  hj  an  ab- 
sent witness  conld  not  be  proved  bj  others,  is  insufficient. — Fleming  t.  The  State^  234. 

2.  An  affidavit  for  a  oontinnance  named  a  person  whose  testimony  was  wanted  to  prove  good 
chamcter;  bat  it  did  not  state  that  the  same  &ct  conld  not  be  proved  by  other  witnesses. 
EM,  insnfficient.->7one8  v.  The  State,  357. 

3.  Counter-affidavits  against  a  oontinnance  should  not  be  received. — UnvUU  v.  Gdding,  374. 

See  Criminal  Law,  13. 

CONTRACT. 

1.  Complaint  against  A.  and  B.,  upon  a  written  contract,  chaiging  that  thej^  by  tiie  style  of 
A.f  agreed,  &c.  The  defendants  asked  die  Court  to  instruct  the  jury  that,  unless  the  plain- 
tiff had  proved  that  the  defendants  were  partners  in  the  contract,  they  must  find  for  the  de- 
fendants. The  Court  refused.  It  appeared  from  the  evidence  that  A,  and  B.  were  joint 
contractors.  Hdd,  that  the  error,  if  diere  was  error,  was  not  sufficient  to  reverse  the  jodg- 
meot.^'Dobenspeck  et  al.  v.  Armel,  81. 

2.  When  a  contract  for  the  sale  of  a  chattel  is  broken  by  die  failure  of  the  vendor  to  deliver 
it,  and  the  purchaser  has  paid  the  price  in  advance,  he  may  elect  to  rescind  the  contract, 

and  recover  the  money  advanced  with  interest;  but  if  he  elect  to  affirm  the  contnct  and 
sue  for  damages,  he  cannot  recover  interest. — Ibid. 

3.  Where  a  contract  in  restraint  of  trade  is  not  general,  but  applies  only  to  a  particnlar  person, 
within  prescribed  and  reasonable  limits,  it  will  be  enforced. — Dvffy  et  ai,  v.  Skodoey,  70. 

4.  If  a  person  contract  not  to  start  a  shop  for  the  purpose  of  carrying  on  a  certain  trade,  within 
a  certain  territory,  and  afterwards  he  open  a  shop  for  carrying  on  that  trade,  without  soch 
territory,  and  solicit  and  obtain  patronage  wiUiin  it,  he  violates  the  contract. — Ibul. 

5.  In  the  absence  of  fraud,  the  parties  to  a  contract,  if  capable  of  oontracdng,  will  be  deemed 
to  have  determined  the  adequacy  of  the  oonsideradon  for  themselves,  especially  where  die 
amount  of  such  consideration  is  left  in  doubt. — Ibid. 

6.  If  a  person,  by  written  contract,  bind  himself  in  a  penalty  of  1,000  doDan  not  to  start  a 
shop,  &c.,  and  upon  suit  for  a  breach  of  the  contract,  the  specific  damage  sustained  does 
not  certunly  appear,  and  is  difficult  to  be  ascertained,  the  Court  may  treat  the  1,000  dol- 
lars as  liquidated  damages,  and  not  as  a  mere  penalty,  if  the  nature  of  the  contract,  viewed 
in  die  light  of  surrounding  drcumstanoes,  admit  of  that  construcdon. — Ibid. 

7.  Complaint  upon  a  special  contract  with  a  count  for  work  and  labor.  Upon  the  trial  it 
was  not  shown  that  the  woric  was  completed  within  the  time  specified,  or  that  it  ever  was 
completed.  Heldf  diat  there  could  be  no  recovery  upon  the  special  counts. — Woleeit  t.  Yea- 
ger  et  <d.,  84. 

8.  Where  a  party  to  an  entire  special  contract  has  not  complied  with  its  terms,  hnt»  profess- 
ing to  act  under  it,  has  done  for  or  detivered  to  the  other'  party  aomething  of  value  to  him. 
which  he  has  aooepted,  the  party  thus  benefited  is  responsible,  upon  an  inq>Iied 
arising  ftom  the  cireumstanees,  to  the  extent  of  the  value  received  by  hinup-*iU. 

0.  The  Court,  in  this  case,  refused  to  instruct  the  jury  that,  to  entitle  the  plainliff  to 
under  the  common  count,  they  must  prove  the  woric  done,  and  die  reasonable  valae  of 
the  same,  under  the  circumstances;  but  instructed  them  that  although  the  eontnct  had 
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not  been  fiillj  complied  with  hj  the  plaintiff,  yet  he  ocmld  recover  the  ralve  of  the  labor 
done,  &c.,  if  the  defendant  derived  benefit  therefrom;  and  that  in  determining  the  Tafaie  of 
the  woik,  the  jniy  shonld  be  governed  by  the  contract  price,  as  fiv  as  they  conld  follow  it. 
There  was  no  proof  of  the  Talne  of  the  woik  except  the  contract.  Hddf  that  there  was 
no  error. — Ibui. 

10.  A  judgment  is  a  contract  of  reGord.^-ARiy  y.  Henry,  236.      \ 

11.  A  party  cannot  be  held  liable  for  work  and  labor  done  under  a  special  contract  which  has 
not  been  complied  with  on  the  part  of  the  plaintiff,  nnless  he  has,  in  some  manner,  accepted 
the  same,  or  waived  a  strict  performance.— iUcf. 

19.  Aliter,  in  that  dass  of  contracts  for  work,  in  which,  from  the  very  nature  of  the  work, 
it  must  be  accepted  as  fiist  as  done.— i&u/. 

18.  A  contract  to  dear  and  fence  a  certain  piece  of  land  within  a  certain  time,  making 
fence-rails  of  all  the  timber  npon  the  land  suitable  for  that  purpose,  and  making  fire-wood 
of  all  timber  suitable  for  that  use,  &c.,  is  of  the  latter  dass.— /&iV/. 

14.  A  written  contract  for  the  delivery  of  property,  is  not  assignable  by  indoisement.— Ifeuv 
herter  v.  Price  et  tU,,  199. 

15.  But  where  such  an  assignment  is  made  upon  a  valuable  consideration,  the  assignee, 
being  the  real  party  in  interest,  may  sue  in  his  own  name,  making  the  assignor  a  party; 
for  the  written  assignment  being  inoperative,  the  contract  stands  as  it  would  have  stood 
had  it  been  sold  and  delivered  without  indor8ement*-75tc/. 

16.  The  assignee  of  a  contract,  by  sale  and  delivery,  may  perform  all  the  stipulations  which 
the  assignor  was  bound  to  perform. — Ibid. 

17.  Where,  in  an  action  upon  a  written  agreement,  the  promises  in  which  were  mutual, 
tiie  complaint  failed  to  allege  the  performance  of  certain  stipulations  which  the  plaintiff 
agreed  to  perfinrm ;  and  sudi  stipulations  constituted  only  a  part  of  the  consideration  of 
the  defendant's  contract;  and  the  defendant  had  actually  received  a  partial  benefit  from 
tiie  consideration  of  the  engagement  on  his  part : — Held,  on  demurrer,  that  the  action 

« 

might  be  maintained,  without  alleging  performance;  that  the  stipulations  of  the  parties 
should  be  construed  independentiy;  and  that  the  plaintiff's  failure  to  perform  might  be 
compensated  in  damages. — Pickens  v.  BozeU,  S75. 
18*  Under  the  code,  the  defendant  might,  in  such  case,  set  up,  by  way  of  counterclaim,  the 
plaintiff's  failure  to  perform,  in  reduction  of  damages.— Tftirf. 

19.  But  where  tiie  mutual  promises  go  to  the  whole  consideration  on  botii  sides,  perform- 
ance must  be  averred. — Ibid. 

SO.  Suit  upon  the  following:  " This  agreement,  entered  into  this  80th  day  of  Noifember,  A,  D., 
1852,  between  George  W,  BtUUtt  and  James  Bamett  and  Jacob  Bamett,  is,  that  the  said  BuOett 
doth  agree  to  pay  to  said  Bamett  584  dollars,  65  cents,  without  any  interest,  as  soon  as  he 
can,  but  is  not  to  be  pushed  nor  sued,  nor  to  sacrifice  property  to  pay  it,  nor  to  pay  it  iaside 
of  any  limited  time."  Signed  by  the  parties.  Held,  that  the  legal  import  of  the  writing  is, 
that  BuUett  will  not  agree  to  be  sued,  or  to  have  his  property  sacrificed  to  pay  the  sum 
named,  or  to  pay  it  within  a  limited  or  fixed  time;  but  that  he  will  pay  it  as  soon  as  he  oan 
— 4hat  is,  as  soon  as  he  is  able  to  do  so  without  such  sacrifice.— fiamstt  et  al.  v.  BuUett,  810. 

21.  Parties  to  a  written  contract  not  under  seal,  may,  after  its  execution,  dissolve,  or  waive, 
or  dischaige,  or  qualify  the  contract,  or  any  part  thereof,  by  a  new  verbal  contract ;  and 
such  waiver,  Ac.,  if  made  before  breach,  will  be  a  good  defense  to  a  suit  on  the  contract.— 
Bmingdeif  v.  Stnstton,  896. 

22.  But  if  the  pie*  feils  to  aver  tiiat  tiie  new  contract  was  made  before  breach  of  the  contract 
sued  on,  it  is  bad.— /Wtf. 

28.  A,  lent  Ids  horse  to  B,,  under  a  parol  promise  by  C.  that  he  would  make  good  any  agree- 
ment B,  migiit  make  with  A,  witii  regard  to  the  horse.    B.  failed  to  return  tiie  horse,  and 
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A.  taed  C.  for  hk  Tslne.  BM,  tint  C*  ISaliilitjr  w«i  only  eoflatanO.  Hdd,  abo,  tei  h 
was  for  the  Court,  eittiiig  in  thii  case  as  a  jiuy,  to  determine  to  whom  A.  gasro  cndil;  and 
tiiat  this  Court  will  not  distoxb  snch  a  finding,  unless  it  is  flagraatfy  wrong.-- iW/wj|rfiy  ▼• 

S4.  A,,  assignee  of  B.,  sned  C,  npon  an  agreement  under  seal  between  B.  and  C,  bj  wUdi 

B,  sold  and  transferred  to  C  his  interest  in  all  moneys  that  wtndd  have  been  paid  to  them 
hy  a  bridge  company  npon  a  eontract  for  wock  upon  a  bridge,  for  SS5  doUan,  to  be  paid  ts 
B.  by  C  ont  of  the  money  reoelTed  as  the  final  estimate  of  the  woik.  C,  bound  hJBseli 
to  complete  the  work  according  to  the  contract  with  the  company,  and  released  B.  from  aH 
responsibility  thereon.  The  complaint  alleged,  1.  That  a  final  estimate  had  been  made, 
and  payment  demanded,  bat  ayerred  a  6Eulnre  to  pay.  2.  That  no  final  estimate  had  been 
made,  but  tiiat  tiie  defisndant  had  settled  with  the  company  and  accepted,  in  foil  aafefertion 
of  the  snm  that  would  hare  been  due  him  on  such  final  settlement,  certain  dainia,  Ac, 
whereby  said  225  dollars  became  due,  which  was  demanded,  &c.  .  The  fomHi  pangn^h 
of  the  answer  ayerred  tibat  the  interest  of  B.  was  tmnsferred  to  C.  sobyect  to  all  the 
contingencies  and  conditions  set  forth  in  the  contract  yrith  the  company,  and  timt  die  225 
dollars  was  to  be  paid  only  out  of  tiie  final  estimate,  &c.;  that  defendant  was  teady  to 
perform  die  work,  but  on,  &c.,  the  company  disdieiged  him,  as  by  the  eontmet  tiiey  nnght; 
dmt  he  only  received  a  partial  estimate,  a  great  part  of  whidi  remained  unpaid,  owing 
to  the  insolyency  of  the  company;  that  diere  was  no  final  estimate,  nor  did  be  re«eive,  on 
compromise,  or  otherwise,  die  money  out  of  which  the  said  225  dollars  was  to  be  paid. 
The  sdpuladons  of  the  contract  sustained  the  allegations  of  this  defense,  as  to  the  ri^  of 
die  company  to  stop  the  work. 

Edd,  first,  that  the  fourth  paragraph  of  the  answer  was  good  on  demurrer. 

Second,  that  the  contract  between  B.  and  C,  was  made  with  reference  to  anticipated  profits  on 

the  bridge  contract,  and  the  225  dollars  was  payable  only  out  of  the  final  eatimte 
Third,  that  A,^  not  baring  at  the  time  of  the  suit  any  interest  in  the  daira  sued  on,  waa  not 

the  proper  plaintiff. — Tyner  y.  Seqfidd,  660. 

Bee  Cokbtbuction;  Cohvetakcb;  Fraud;  Jcdgmevt,  1;  Mortgagb,  8;  Pusai>»o,  9; 
Becbipt;  Rbpbesbktationb,  2;  Uburt;  YEinooB  and  Pubchasbs,  4. 

CONVEYANCE. 

1.  The  obligee  in  a  bond  for  the  conveyance  of  real  estate,  is  bound,  in  ease  of  the  deadi  of 
the  obligor,  to  accept  a  deed  fttnn  his  heirs,  or  ih>m  a  commissioner  appointed  bj  the  Gout 
to  convey  for  diem.— iZusA  y.  IVuby,  462. 

2.  Death  does  not  destroy  the  mutuality  of  the  contnct;  each  party  takes  the  dianee  as  to 
which  may  die  first;  and  if  either  die  before  the  execution  of  the  contract,  it  is  to  be  eaie- 
cnted,  on  his  part,  by  his  heirs.— JW. 

8.  There  is  no  hardship  in  this.  If  the  tide  be  deieedye,  it  may  be  reAtsed,  eiiiMr  horn  the 
obligor  or  his  heirs.-^Auf. 

4.  The  personal  covenant  of  the  obligor  does  not,  hovrever,  bind  die  heirs  beyond  the  aanoaat 
of  the  property  they  receive  from  the  obligor's  estate.— Atii. 

5.  If  the  obligor  make  the  deed,  live  a  year  afterwards,  and  then  die  inaolvent,  and  aflei^aidi 
tlM  dde  fell,  the  grantee  is  without  remedy. — Ibid. 

6.  And  if  the  obligor  die  before  the  deed  is  made,  and  the  heirs  or  a  commissfonflr  make  it, 
and  afterwards  the  dtle  fail,  it  ieems,  that  the  hehs  would  be  liaMe  to  reAind  the  porehase- 
money  with  interest,  to  an  amount  equal  to  what  they  received  ftom  die  obfigor's  estate. — 
IM. 

7.  In  a  suit  against  heirs  to  compel  the  spedfic  performance  of  a  oontroct  of  lUr  deecnsed 
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Mioestor  for  Um  comreTnioe  of  s  tnd  of  lind,  HiB  not  neeMsarj  to  make  gnch  of  the  heirs 
defimdnitt  as  hare  abeadjr  ooiBTe^  to  the  phdntiff  in  porraaace  of  such  conteacL— -Bor* 
nard  et  ux,  t.  MoKy,  536. 
8.  The  defendants  in  snch  action,  cannot  fpre  In  eridence  n  oonTcrsation  held  in  the  absence 
of  the  phuntiff,  between  the  witness  and  their  deceased  ancestor,  concerning  the  ownership 
of  the  lands  in  controtersy,  mikss  the  witness  waa  reftned  hy  tiie  plaintiff  to  the  deceased 
for  informatioa  concerning  some  dispnted  point,  or  moertain  qneation  in  relation  thereto. 
^Rid. 

See  AiyTAHOBMBirrs,  1;  Bssd;  ¥uJLm>vjMKr  CKMrmTAiroE. 

C0RP0BATI0N8. 

1.  The  non^prodnction  in  CTidence,  on  notice,  of  the  books  of  a  corporation,  will  not  jostifj 
the  admission  of  parol  evidence  of  the  fact  songht  to  be  proved  by  the  books.— 77^  MatU" 
mm,  j-c.,  BaSLroad  Co,  t.  Whiiead,  55. 

a.  Compliant  upon  •  promissozy  note.  The  first  paragr^  alleged  that  the  note  was  made 
payable  to  the  MadiBon,  IndianapoUs,  and  Peru  Raikroad  Company;  that  the  Peru  and  In- 
dkmapoUi  EaUnad  Companjf  then,  &c.,  became  the  owners  of  the  note,  and  then,  &c,  sold 
and  assigned  the  same  to  the  plaintifis,  who  are  now  the  owners,  &c.  Hddf  substantially 
good  on  demurrer. — Famsicorth  et  al,  y.  Drake  et  aL,  101. 

8.  The  second  paragn^h  alleged  the  making  and  transfer,  as  in  the  first,  and  added  that  the 
ii.,  /.,  and  P.  Rttibroad  Co*,  the  payee,  was  fonned  by  a  anion  of  the  Jf.  and  /.  and  the  P, 
and  /.  companies;  that  the  union  was  subsequently  judicially  declared  illegal  and  yoid, 
and  this  note  awarded  to  the  P.  and  /.  Co. 

Edd,  first,  that  if  the  M,,  /.,  and  P.  Railroad  Co.  is  to  be  regarded  as  existing  defado,  be- 
fore it  was  declared  illegal,  &c.,  so  that  its  assignment  of  the  note  would  haye  passed  the 
title,  then  the  deliyery  of  the  note  by  it,  pursuant  to  an  order  of  Court  at  its  dissolution^  to 
the  P.  and  /.  company,  was  sufficient,  and  is  well  pleaded. 

Second,  but  if  that  company  is  to  be  regarded  as  never  haying  had  even  a  de  Jacto  existence, 
then  the  note  was  made  payable  to  a  fictitious  payee,  and  hence,  any  bona  fide  holder  might 
sue  upon  it,  and  need  not  aver  in  his  complaint  that  he  is  a  htma  fide  holder. — Rid, 

4.  The  third  paragraph  alleged  a  partnership  between  the  companies,  and  that  the  note  was 
made  to  them  as  such,  by  the  name,  &c;  that  afterwards  the  partnership  was  dissolved; 
that  the  M,  and  /.  company  assigned  her  interest,  by  delivery  to  the  P.  and  J.  company; 
and  that  the  latter  assigned  to  the  plaintiffs  by  indorsement— ^e  Jlf .  and  /.  company,  the 
equitable  assignor,  being  made  a  party.  Edd,  diat  if  the  companies  were  legally  in  part- 
nership, the  paragimph  was  good;  but  if  they  were  not,  and  yet  had  a  joint  interest  in  the 
subject-matter  of  the  note,  perhape  it  enured  to  them  as  joint  payees,  and  thus  tlie  transfer 
nught  be  good. — Rdd. 

6.  Under  the  original  charter  of  the  IndianapoUs  and  Bettrfontaine  Railroad  Companif,  that 
corporation  had  no  general  power  to  execute  promissory  notes  and  bills  of  exchange.— 
Smead  v.  7%s  Indiamapoii»,  ire.,  Railroad  Co,,  104. 

6.  The  company  was  diarteied  for  the  specific  purpose  of  oonstrueting  a  railroad  from  In- 
dianapoUe  to  the  OUo  state  line,  to  connect  there  with  a  certain  OUo  raibnoad;  and  no  ex* 
press  power  to  execute  bills  and  notes  befaig  given,  they  ooidd  make  only  such  as  mi(^  be 
neoessary  or  proper  in  carryhig  through  that  undertaking. — Und. 

7.  They  could  not  execute  accommodation  paper,  orpi^ier  to  aid  an  undertaking  not  contem- 
plated by  tiieir  charter;  and  such  paper,  if  executed,  would  be  void  in  the  hands  of  an 
assignee.— iUtf. 

8.  A  bill  or  note  executed  within  the  power  of  a  corporatbn,  but  by  an  abuse  of  that  power 


684  INDEX. 

in  the  particiikr  instuioe,  wonld,  if  goremed  by  the  Uw  m&tdamt,  be  Talk!  in  the  hands  of 
a  bona  JUe  bolder;  bat  if  ezecotad  entirely  without  the  oorpoinle  poiver  it  wovld  not»  if, 
indeed,  there  oonld  be  a  bona  Juie  holder  of  ench  pi^ier. — Ibid. 

9.  The  charter  of  a  corporation  designed  for  the  aooompliahinent  of  a  paiticnlar  olject 
thnmgh  the  investment  of  tlie  fimds  of  prirate  indiridnals,  at  aU  events  if  fidily  obtsiaed, 
is  a  contract,  at  least  after  interests  have  become  Tested  under  it,  width  tiie  legislataie  esa- 
not  substantially  impair  without  violating  the  constitution  of  the  United  SkxteBj^-Ibid. 

10.  The  legislature,  therefore,  cannot  make  compulsory  amendments  materially  aficdiqg 
rights  under  such  a  charter,  unless  by  rirtue  of  some  reserved  power.— /U(2. 

11.  But  the  legislature  may  alter  such  a  charter  with  the  assent  of  all  the  oorporatoTs;  and 
that  assent  may  be  manifested  in  at  least  three  ways— by  asking  the  legialatnre  to  make  tbe 
amendment;  by  expressly  accepting  an  amendment  enacted  without  request;  and  by  act- 
ing upon  and  acquiescing  in  an  amendment  enacted  without  request.— iM. 

IS.  The  Indianapolis  and  Bellefbntaine  Railroad  Companjff  by  acting  under  ^  3  of  the  geoenl 
railroad  act  of  1853,  accepted  the  same  as  an  amendment  to  their  charter.— /6stf. 

18.  Under  their  charter  as  thus  amended  they  may  execute  notes  or  bills  to  pay  the  expense 
of  altering  the  gauge  of  another  railroad,  to  enable  them  to  transport  fivight  and  passen- 
gers over  it  in  their  own  cars;  and  their  bills  accepted  on  such  a  consideration  would  be 
vaUd.— iU</. 

14.  A  representation  made  to  induce  a  subscription  of  stock  to  a  corporation,  to  the  eflcd 
that  another  corporation  would  do  a  certain  act,  involves  the  question  of  the  power  uS  tbst 
other  corporation,  under  its  charter,  to  do  that  act,  and  is,  therefore,  no  defense  to  a  sail 
on  the  subscription,  if  such  corporation  bad  not  such  power.— JbAasoN  etf  a/,  t.  Thu  Ovr> 
fordsviUe,  fv,,  Railroad  Co,,  80. 

See  Bavk  or  thb  Statb  ;  Banks  and  Bakkihq  ;  Mortgaob,  8 ;  Bailboas  CoBriirT. 

COSTS. 
See  JuDOMBNT,  6. 

COUNTEBrAPFIDAVIT. 

See  CONTIKUAKCB,  8. 

COUNTERFEIT  MONEY. 

Passing  it.]  See  Criminal  Law,  9. 

Having  it  in  Possession.]  See  Criminal  Law,  U,  12, 13. 

COUNTY  COMMISSIONERS,  BOARD  OF. 

See  Fabtibs,  3. 

CRIMINAL  LAW. 

1.  Indictment  for  murder,  with  a  count  for  manslaughter.  The  defendant  asked  the  Court  to 
instruct  the  jury  that  if  they  found  from  the  evidence  that  the  person  inflictiBg  the  moittl 
wound  upon  the  deceased,  was  guilty  of  manslaughter  only,  and  did  not  find  that  tbe  ^ 
fondant  inflicted  the  mortal  wound,  and  it  was  not  proved  beyond  a  reasonable  doubt  chst  be 
was  present,  aiding  and  assbting  such  person  in  giving  the  fatal  blow,  the  defendast  cosM 
not  be  convicted;  for,  in  law,  there  could  not  be  an  accessory  before  the  foct  in  a  case  of 
manslanghter.  Held,  that  the  instruction  was  calculated  to  mislead  the  jury  in  this,  tbst  it 
seemed  to  confine  tiie  aiding,  &c.,  to  the  act  of  inflicting  the  fatal  blow.— ^^pv.  Ht  Staky 
88. 
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t.  QiMBre,  whedur  there  oui  be  an  aooessory  before  the  fiMt,  in  e  case  of  manslanghter.^AiVf. 

8.  If  sereral  personi  be  engaged  in  a  common  illegal  nndertakang,  and  one  of  them  commit 
a  homicide,  the  others  maj  be  gnilty,  even  as  principals,  of  wbMevet  grade  of  crime  it  may 
torn  ont  to  be,  without  having  actnallj  assisted  in  inflicting  the  fiUal  blow.— iW. 

4.  The  Courts  will  not  give  the  statute  against  false  pretenses  a  range  so  wide  as  its  tenns 
would  seem  to  demand.— 7^  Sioie  t.  Magee,  154. 

5.  The  pretenses  must  be  made  for  the  purpose  of  inducing  a  person  to  part  with  his  prop- 
erty; they  must  be  of  an  existing  foct;  and  they  must  be  such  diat  a  person  of  ordinaiy 
caution  would  gire  them  credit— /&«/. 

6.  Where  there  are  seyeral  counts  in  an  indictment,  charging  different  grades  of  the  same  of- 
fense, the  penalties  for  which  differ  in  degree,  but  are  of  the  same  nature,  and  the  juiy  return 
a  general  Turdict  of  guilty,  the  judgment  will  not  be  arrested.— -/Vv/ticA  t.  The  State,  S18. 

7.  It  is  not  necessary  that  the  -verdict,  in  such  case,  should  designate  the  degree  of  crime  of 
wiiich  the  defendant  is  found  guilty;  for  by  their  general  Terdict  the  jury  find  him  guilty 
of  the  highest  degree  charged. — Ibid, 

8.  Where  the  record  does  not  affirmatirely  show  the  return  of  an  indictment  by  the  grand  jury 
into  open  Court,  a  motion  in  arrest  of  judgment  should  be  sustained.— ^dbns  ▼.  T%b  Slate, 
804. 

9.  Indictment  for  passing  counterfeit  money.  The  counterfeit  bill  charged  in  the  indictment 
was  passed  on  iSdiiday,  and  hence,  it  was  insisted,  that  the  defondant  should  hare  been  prose- 
cuted for  a  Tiolation  of  the  Sabbath,  and  not  for  passing  counterfoit  money.  But,  heid,  tiiat 
it  was  proper  to  indict  the  defbndant  for  die  commission  of  the  higher  crime,  and  should  he 
subsequently  be  prosecuted  for  Tiolating  the  Sabbath,  tiie  question  of  a  second  punishment 
for  that  offense  could  be  raiBod;  that  it  is  not  dear  but  tiiat  he  might  be  separately  prose- 
cuted for  each  of  the  offenses ;  that  at  all  events,  he  could,  for  either,  in  the  flxst  instance. — 
Harmon  t.  7^  J^aU,  311. 

10.  The  record  did  not  show  a  formal  arraignment,  nor  that  the  indictment  was  read  to  the  de- 
fendant But  it  showed  that  the  defendant  appeared  and  applied  for  a  change  of  renue,  upon 
affidavit  that  he  could  not  haye  a  fisir  trial  of  the  charge  against  him  in  the  indictment,  in 
the  county  where  it  was  pending.  And,  his  application  being  overruled,  the  record  states 
tluU  die  issue  was  joined,  and  a  jury  sworn  to  try  it  Held,  that  the  affidavit  for  a  change 
of  venue  shows  that  the  party  was  faifonned  of  the  contents  of  die  indictment;  and,  in  a 
criminal  case,  the  defondant  may  plead  the  general  issue  orally,  though  he  cannot  in  a  civil, 
except  where  it  originated  before  a  justice  of  the  peace.  In  this  case,  therefore,  it  was  not 
necessary  that  the  record  should  contain  a  formal  plea  of  die  general  issue;  and,  as  the 
defondant  did  not  refute  to  plead,  it  was  not  necessary  that  the  Court  should  enter  the  gen- 
eral denial  for  him.«-iW. 

11.  The  indictment,  in  this  case,  charged  that  the  defendant  ''had  in  his  possession  one  hun- 
dred fiJse,  foiged,  and  counterfeit  fire  dollar  bills,  purporting  to  be  genuine  five  doOar  bank 
bills  on  the  Nortk-WetUm  Batik  of  Virgima,  payable  to  bearer  on  demand,  at  Jt^ffkwmnUe, 
and  signed  by  D.  Lamb,  cashier,  and  X  C,  Campbell,  president,  of  whidi  felse,  foiged,  and 
counterfeit  bills,  the  following  is  a  substantial  copy  of  one."  Here  followed  a  copy.  Hdd, 
by  PxBKiNS,  J.,  to  be  good  under  the  statute ;  but  a  majority  of  the  Court  held  it  to  be  too 
uncertain.— %/bfMfl  r.  The  Slate,  857. 

19.  The  Court  may  permit  experts  to  testify  to  the  fidse  diaracter  of  bank  bills,  fai  sudi  eases, 
without  requiring  proof  that  there  is  a  bank  in  existence  issuing  genuine  bills,  of  which 
those  in  question  might  be  counterfeits.- i&uf. 

18.  An  affidavit  for  a  continuance  of  dus  cause  to  procure  testimony,  aU^ged  that  the  defend- 
ant could  proTe  by  a  person  then  residing  in  Cincinnati,  Ohio,  that  he  received  the  blllB  horn 
him,  without  knowing  them  to  be  counterfeit;  but  it  did  not  allege  when,  wliere,  or  under 
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what  drciimstanoes,  the  reception  took  place.  Htidf  that  die  affidsrit  waa  too  iedeinhg, 
etpedally  as  the  witnesB  redded  ont  of  the  jmiBdictioii,  and  there  was  no  piopoaitiontotakie 
his  deposition. — Ihid, 

14.  Where  an  indictment,  under  4  30,  2  B.  8.  p.  412,  for  nttering  a  fidse  and  foiged  deed,  con- 
tained bat  a  single  oonnt,  charging  the  nttering  to  A.,  and  specially  arening  an  iniient  to  de- 
fraud him,  and  it  appeared  by  the  evidence  that  the  nttering  consisted  in  placing'  die  deed  on 
deposit  with  A,^  as  an  equitable  mortgage,  to  secure  a  debt  for  board  already  doe,  and  not 
to  secure  the  price  of  ftitnre  boarding,  and  without  the  intent,  on  the  part  of  the  defendant, 
to  board  longer  with  A.,  as  die  latter  well  knew: — Hdd,  that  die  case  was  not  made  out. — 
Cb^inn  T.  TU  State,  861. 

15.  AUter,  perhaps,  if  the  indictment  had  charged  an  intent  genera&y  to  defrand. — IbiiL 

16«  Where  a  person  was  sentenced  on  two  several  indictments,  to  imprisonment  in  the  ante 
prison  for  two  years  on  each — the  term  of  imprisonment  on  the  second  diaige  to  eom- 
mence  at  the  expiration  of  the  term  on  the  first :— flebf ,  that  as  there  is  no  statate  m  tote 
providing  that  one  term  of  imprisonment  shall  commence  at  the  expiration  of  anodier, 
both  terms  commenced  and  elapsed  ooncunendy;  and  that  at  die  end  of  the  fint  two 
years  he  might  be  discharged  on  a  writ  of  habeas  corjna, — MiUer  ▼.  ASen,  389. 

17.  Indictment  for  forgery.  Plea  in  abatement,  that,  "The  defendant  in  this  case,  for  plea  la 
abatement  to  the  indictment,  says  that,  at  the  time  this  charge  was  being  examined  befen 
the  grand  jury,  and  while  the  evidence  was  being  heard,  and  tlie  vote  of  the  gmnd  jury 
was  being  taken  on  the  finding  of  the  indictment,  one  Ndeon  PreniiMe,  and  one  Mm  W. 
Daweon  were  before  the  grand  jury,  and  took  a  part  in  the  discussion  before  said  gitad 
jury,  and  in  examining  the  witnesses,  and  advised  and  instructed  the  grand  jury  as  to 
they  ought  to  do ;  that  Prentiss  and  Daipson  were  not  members  of  the  grand  jury,  nor 
they  authorized  to  go  before  said  grand  jury  as  witnesses,  or  in  any  other  capacity;  wime- 
fore,"  &c.  Reply,  that,  1.  "The  state  of  Indicma,  for  replication  to  said  answer  of  defend- 
ant, flays,  that  she  denies  each  and  every  aliegadon  therein."  2.  "Said  state  says,  that 
said  John  W,  Daweon  and  Ndson  Prentiss  were  present  in  said  grand  jury  roooi  by  die 
direction,  and  as  the  assistants,  of  Sandford  J,  Stoughton,  dien  and  still  the  proeeendng  at- 
torney of  the  tenth  judicial  circuit  aforesaid,  within  which  said  county  b  situate."  Be|oin- 
der,  "  That  neither  said  Dawson,  nor  said  Prentiss,  were  appointed  by  said  Skmgklem  in 
writing,  nor  were  they  either  of  them  sworn  to  act,  to-wit,  as  deputy  prosecoton,  or  sworn 
at  all."  Demurrer,  for  that,  1 .  "  The  matters  and  diinga  in  said  rejoinder  contained  do  not 
constitute  a  sufficient  answer,"  &c.  2.  "There  is  no  necessity  for  the  proeecator  to  appoiBi 
his  deputies  fai  writing,  nor  that  they  should  be  sworn."  Demurrer  sustained.  Tim  first 
paiagn^kh  of  the  reply  was  withdrawn. 

Held,  first,  that  the  prosecuting  attorney  may  attend  the  sittings  of  the  grand  jvry, 
the  witnesses,  and  advise  the  jury  of  matters  of  law. 

Second,  that  as  the  pleadings  leave  it  in  doubt  whether  the  participation  in  the 
and  the  advice  to  the  jury  were  of  matters  of  law  or  fact;  and  as  the  jury  mig^  aak,  and 
the  prosecutor  give,  advice  upon  the  law;  it  is  presumed  that  the  acts  of  the  jury  and  of 
the  deputy  prosecutors  were  in  accordance  with  their  respective  rights  under  die  law. 

Third,  that  as  (here  was  no  averment  of  fraud  or  improper  motives,  or  that  tiio  advice  pro- 
cured the  return  of  the  indictment,  or  had  any  Influence,  but,  on  the  contrary  die  depades 
aeem  to  have  acted  in  good  forth,  it  seems  that  they  were  officers  de  facto,  and  their  aeti 
valid. 

Fourth,  that  the  better  practice  would  be  for  the  grand  jury  to  permit  no  person  to  be  present 
wiien  they  vote  upon  an  indictment;  but,  it  seems,  they  may  pennit  tiie  proaecntiqg  attor- 
ney to  be  preaent. 
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nfth,  that  altbongfa  the  littiiigs  of  the  gnnd  jarj  an  flecrat,  iHeSr  prooeedingt  may  be  diB- 
doMd  in  endence.— S&ottMdk  t.  The  StaU,  47S. 

18.  Indictment  for  obtaining  goods  bj  false  pretenses.  The  indictment  appears  to  have  been 
found  in  the  Montgomery  Circuit  Court,  within  the  jurisdiction  of  which  the  offense  is 
alleged  to  have  been  committed.  The  trial  was  in  the  Borne  Circuit  Court  The  pretense 
alleged  is,  that  Joknaon  presented  and  offered  to  Nicholson  some  of  Hamer^a  checks,  calling 
for,  in  the  aggregate,  17  dollars,  and  represented  to  him  that  they  were  good,  and  of  nearly 
par  yalue,  when  they  were  not  good  and  of  such  value,  &c,  and  by  means  of  such  pre- 
tense obtained  a  set  of  harness,  &c.  It  is  nowhere  arerred  that  the  checks  were  deliyered 
to  Nicholson,  or  that  they  were  received  by  him  in  payment  for  the  harness.  Hdd,  that  the 
indictment  was  bad;  that,  in  a  case  like  the  present,  there  should  hare  been  such  an  aver- 
ment. Edd,  also,  that  as  there  is  no  transcript  from  the  clerk  of  the  Montgomery  Circidt 
Court  of  the  proceedings  in  that  Court,  nor  any  certificate  from  him  that  a  change  of 
venue  was  ever  taken,  tliere  is  nothing  in  the  record  showing  jurisdiction  in  the  Boone  Cir- 
cuit Court  to  try  the  cause. — Johmon  v.  The  State,  481. 

19.  The  Court  possesses  the  power  to  appoint  an  attorney  of  the  Court,  when  necessary  to 
prevent  a  failure  of  justice,  to  conduct  the  prosecution  of  a  criminal. — Dukes  v.  The  State,  557. 

SO.  A  judge  of  the  Court  of  Common  Pleas  may  sit  for  the  Circuit  judge  in  a  particular 
case  in  which  the  latter  is  incompetent,  without  exercising  the  functions  of  two  offices. — 
Bnd. 

31.  Where  the  indictment  charged  that  the  deceased  came  to  his  death  by  the  discharge  of  a 
gun  loaded  with  leaden  shot,  which  shot  entered  his  abdomen,  &c,  held,  that  evidence  as  to 
the  wounds  was  admissible.— i^tcf. 

2S.  The  defendant  in  such  indictment  could  not  be  allowed  to  prove  his  own  account  of  the 
act,  given  a  short  time  after  it  occurred ;  and  any  statement  of  his,  to  be  admissible  in  evi- 
dence, for  him,  must  have  been  a  part  of  the  res  gesta. — Ibid, 

as.  Where  the  question  arises  whether  the  accused,  in  the  commission  of  a  homicide,  acted 
upon  grounds  that  justified  him  in  the  deed,  it  would  seem  that  the  character  of  the  de- 
ceased might  be  a  drcumstanoe  to  be  considered,  esp^^piaUy  where  the  accused  knew  his 
character,  and  knew  him  at  the  time  he  committed  the  act.-^/6«f. 

%i.  But,  it  seems,  that  where  these  £Mts  may  not  have  been  known,  the  evidence  would  be 
entitled  to  Uttle  weight. — Ihid, 

25.  In  justifying  a  homicide  in  defense  of  person,  property,  &c.,  the  defendant  may  give, 
in  evidence  any  fects  tending  to  show  the  character  of  the  attack  which  he  resisted,  the  in- 
tention with  which  it  was  made,  and  that  he  had  reasonable  grounds  to  believe  that  it  was 
necessary  to  go  to  the  extent  he  did  in  resisting  it. Ibid, 

See  Ajuok;  Abbavlt  ahd  Batyxxt;  GAXBLnra;  Ixmcnaan;  Ligvox  Law,  7,  8; 

Biot;  Vxhux. 

D. 

DA3fAGB8. 

Bee  CovTBACT,  6, 17, 18;  IvflusAiros;  OcourriNG  Claxmavts,  8;  PLBAi>nro,  6,  80, 81; 
Fbactiob,  8;  RsnuBSBirTATiONs;  Sulkdbx,  4,5;  Tbbspass,  1. 

DECREE. 
Cy  Partition — no  appeal  Jrom,\  See  Appbai.,  8,  8* 

DEDICATION. 
See  Baxlboab  Comfavt,  12. 
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DEED. 

1.  The  delirery  of  a  deed  to  a  third  person,  for  the  nse  of  the  grantee,  will  make  the  deed 
effectual  from  the  instant  of  such  deliTery,  if  the  grantor  part  with  all  control  over  the  in- 
Btnunent. — Stewart  y.  Weed,  92. 

2.  And  the  acceptance  of  the  deed  hj  the  .grantee,  in  snch  case,  may  be  presumed  from  tin 
beneficial  natare  of  the  transaction;  and  especiallj  will  snch  acceptance  be  presimied  irheic 
the  grantee  takes  possession,  and  improyes  and  cnltiyates  the  land,  claiming  il  as  bis 
own.— TWtf. 

3.  Where  a  father  conyejed  land  to  his  daughter,  using  the  usual  formalities  in  the  execotkm 
of  the  deed,  the  husband  of  the  daughter  being  present,  and  the  contract  was  to  all  ^ipeir- 
ance  consummated,  and  the  deed  left  in  the  custody  of  the  faAer  without  special  tnstnie- 
tions,  held,  that  the  deliyery  was  complete  and  binding. — Ibid. 

4.  Suit  to  reooyer  land.  The  plaintiffs  gaye  in  eyidence  a  deed  from  a  person  admitted  br 
both  parties  to  haye  been  the  owner  of  the  land  in  fee  simple  at  the  date  thereof.  It  con- 
yejed  the  land  to  B.,  for  the  "sole  nse,  benefit,  and  behoof"  of  the  wife  and  children  of  H. 
The  proof  was,  that  ff.  was  jet  liying;  that  his  wife  and  part  of  his  children  had  died 
since  the  execution  of  the  deed;  that  the  other  children  were  the  plaintiffs,  and  cbmned 
under  the  deed.  Hdd,  that  the  deed  was  legal  eyidence;  that  the  legal  estate  was  execnted 
and  yested  in  the  persons  for  whose  use  the  trustee  took. — AdJdns  y.  Hudson  et  aL,  372. 

See  EyiDBVCB,  1;  Yskdob  akd  PuBcnAajsn,  I. 

DEED  OF  TBUST. 
See  MoRTaAOB,  8,  9» 

DEPOSITIONS. 

1.  The  proyision  of  the  statnte  that  when  a  deposition  is  to  be  taken  oat  of  tin  state,  tbs 
cleik  shall,  at  the  request  of  tiie  party  who  designs  taking  it,  issue  a  oommissifm  to  die 
oifioer  designated,  &c.,  is  imperatiye;  and  without  sudi  commiasion  tiie  non-reaideiift  officer 
has  no  authority  to  take  the  deposition.^^T^e  MoLdimm,  frc.,  RaUrwtd  0>.  t.  WkUesd,  55. 

9.  A  deposition  taken  out  of  the  state  should  be  suppressed,  if  the  notary,  in  his  oertifictie, 
omit  to  say  whether  or  not  the  adyerse  party  was  present  at  the  taking. — Ibid. 

DEPUTY. 
Of  ProseaOing  Attorney.]  See  Crixikal  Law,  17. 

DESCENT  OF  ESTATES. 

1.  The  legislature  intended,  in  the  enactment  of  §§  18  and  24  of  the  statute  of  descents  (1 B. 
S.  pp.  250,  261),  that,  as  a  general  proposition,  the  children  of  previous  marriages  tfaoold 
take  the  real  estate  of  their  deceased  parent,  in  preference  to  subsequent  hoabands  or  wires, 
which  is  strictly  equitable. — Ogle  et  al.  y.  Stoops  et  al.,  380. 

2.  The  only  exception  made  is,  where  a  husband  leayes  a  child  or  children  by  a  seeoad  ff 
subsequent  wife,  suryiving  him. — Ibid. 

3.  This  exception  does  not,  of  course,  embrace  cases  where  the  husband  has  had  a  cfaUd  or 
children  by  such  wife,  but  only  cases  where  he  has  such  child  or  children  at  die  txDie  of 
his  death. — Ibid. 

DIVOBCB. 
Section  17, 2  B.  8.  pp.  236, 237,  does  not  anthoiiio  ^  Court  to  oiderahuabaad  tpplyiag 
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fbr  ft  ^ttv^taoe  to  psf  the  wife  an  allowaiiod  to  enable  her  to  defend,  except  n^ere  there  is  a 
decree  for  or  against  the  dhrorce  on  the  final  hearing.— >^ait  y.  Hart,  884. 

DOCKET-FEES. 

Hie  docket-fees  of  the  prosecnting  attorney  allowed  bj  law  in  the  Circnit  Court,  are  payable 
out  of  the  state  tn»niy,^>Jewett  t.  2hU)oU,  298. 

B. 

ERROR. 

See  AaaioidUiirt  of  Ebbobs;  Bastabdt,  1;  Bribfs;  Coktbaot,  1;  Pbacticb,  19,  20; 

Vbbdict,  1. 

ESTOPPEL. 
See  lioBTOAOB,  8, 10. 

EVIDENCE. 

1.  Action  to  recorer  land.  The  plaintiiBT  offered  in  eridenoe  a  patent  from  the  VrUted  States, 
dated  in  1824,  to  one  K,;  and  a  deed,  upon  the  back  of  the  patent,  from  K,  to  J71,  dated 
February  16,  1827,  purporting  to  haTe  been  executed  in  the  presence  of  witnesaes;  and, 
also,  an  indorsement  of  a  certificate  of  acknowledgment  of  the  same  by  K.  The  deed  was 
not  recorded,  and  it  was  objected  to  for  tiie  reason  that  it  was  not  acknowledged  or  re- 
corded. It  had  not  i^peared,  by  the  pleadings,  that  the  defendants  were  subsequent  pur- 
chasers. The  R.  S.  of  1824  were  in  force  at  the  date  of  die  deed.  £kid,  that  the  deed  was 
admissible  in  eridence;  that  its  force  and  effect,  as  evidence,  would  depend  upon  the  atti- 
tude in  which  the  defendants  were  placed  by  tiie  whole  evidenoe  when  heard. — Wiggitu  et 
al  T.  Holi^  et  al.,  2. 

2.  The  testimony  of  a  person  who  has  been  a  public  officer,  toudifaig  tiie  contents  of  a  lost 
instrument  firamed  by  him  whilst  in  office,  drawn  from  a  general  recoUection  of  what  he 
considered  his  official  duty,  under  the  law,  in  firaming  such  instmmeiitB,is  not  sufficient  evi- 
dence of  such  contents. — Ibid* 

8.  Suit  for  the  possession  of  personal  property.  The  plaintiff  offsred  in  evidence  the  record 
of  a  chattel  mortgage  embracing  the  property,  and  also  a  certified  copy  of  the  same.  Ob- 
jection sustained.  Bdd,  that  either  was  admissible  under  4  288, 2  B.  S.  p.  92,  and  4  10, 1 
R.  S.  p.  901, ^Tenant  v.  Sumfidd  H  al.,  180. 

4.  Suit  to  compel  tiie  canoeOalion  of  a  due  bUL  The  complaint  stated  that  in  Dtoeniber, 
1861,  plaintiff  sold  defendant  an  interest  of  one-fourtii  in  a  steamboat  and  barge;  that  de- 
fendant then  paid  1,600  doUars  of  tihe  purchase-money;  Aat  the  plaintiff  did  not  then 
connrey  tiw  interest  in  the  vessels,  but  gave  a  due4iill  for  tlie  sum  paid  as  for  money  bor- 
rowed; that  in  Jubf,  1862,  before  conveyance  of  the  fourth  interest  had  been  made,  plaintiff 
sold  defendant  the  whole  of  the  boat  and  barge,  for  22,600  dollars,  and  made  him  a  convey- 
ance for  them;  that  defendant  was  to  pay  in  hand  8,600  dollars,  of  which  sum  1,600  dollars 
was  deducted  in  satisfection  of  the  due-Ull,  which  would  tiien  have  been  given  up,  had  not 
plaintiff  forgotten  that  it  had  been  given;  that  defendant  still  holds  it,  and  threatens  to  sue 
upon  it.  Answer,  denying  that  the  due-bill  was  given  for  the  purpose  alleged,  or  had  any 
oomwction  with  the  sale,  ftc,  or  that  it  had  been  paid.  On  the  trtol,  the  defendant  moved 
to  suppress  parts  of  a  deposition  as  follows :  1.  A  witness  testified  to  a  settenent  made 
in  StpUmber,  1852,  which,  he  says,  "embraced,  as  I  understood,  all  transactions  between  the 
parties  up  to  tiiat  time."    The  olgeetion  was,  that  witness  did  not  give  the  source  of  his 
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mdentaoding,  nor  tettify  to  ftcts  wittdn  his  knowledge.  In  «  rabeequent  pert  of  Ae  de- 
position, witness,  speaking  of  the  same  setdement,  said:  "It  was  understood  and  agreed 
between  the  parties  that  the  settlement  was  in  full  of  all  claims,  &c,  of  ettfaer  upon  the  oAer 
up  to  that  time."  2.  In  speaking  of  the  same  settlement,  witness  said  defendant  was  al- 
lowed a  credit  of  1,500  dollars  paid  the  jear  before  on  account  of  his  porcfaaae  of  the 
boat  and  barge ;  that  it  was  paid  in  two  sums,  &c.  He  then  said — ^"Neither  of  these  pay- 
ments appeared  on  the  books,  bat  I  then  made  the  entries  bj  direction  of  the  plaintiff, 
who  stated  at  the  time  that  defendant  had  paid  the  monej.  *  *  *  The  defendant  did  not 
gire  up  or  exhibit  to  mc,  or  Bay  that  he  had  in  his  possession,  *  *  *  any  receipft  or 
Toucher  for  the  1,500  dollars,"  &c.  The  defendant  was  present  at  the  settlement^  and  when 
the  credit  was  giren. 

Held,  first,  that  the  ground  of  the  witness'  understanding  was  suffidentlj  shown. 

Second,  that  the  statement  that  the  defendant  did  not  exhibit  or  daim  to  hare  a  receipt  or 
Toucher,  &c,  was  relerant  and  proper,  as  the  jury  might  infer  from  his  silence  that  be 
claimed  nothing  on  the  due-bill,  if  they  thought  the  drcumstances  sudi  as  to  induce  some 
remark  from  him  if  he  claimed  it ;  and  if  tins  inference  was  not  drawn  the  testimonj  was 
harmless. — I^omtu  t.  WJiite  et  al,  132. 

5.  Suit  by  A.  against  B.  and  C,  alleging  that  they  executed  their  note  by  the  name  and  do- 
scription  of  C,  and  also  a  paragraph  upon  an  account.  There  was  a  defeult  as  to  C  B. 
answered  denying,  &c.  The  denial,  as  to  the  execution  of  the  note,  was  sworn  to.  I>nr- 
ing  the  progress  of  the  trial,  the  defendant,  B.,  offered  to  prore  that  C,  had  on,  Jbc,  be- 
fore, &c.,  testified  that  he  and  B.  were  not  in  partnership.  Held,  that  the  eridenoe 
properly  excluded;  that  the  evidence  not  being  in  the  record,  the  Court  cannot  know 
ther  there  was  any  testimony  from  C,  or  any  other  witness,  as  to  a  partnership;  that  tbere 
may  hare  existed  a  joint  liability  without  a  partnership ;  that  as  the  note  sued  on  is  dated 
on  the  22d  of  May,  1855,  and  the  account  on  the  21st  of  March,  1856,  and  the  offer  was  to 
show  that  in  Odober,  1855,  he  had  testified  they  were  not  in  partnership,  if  sudi  testimony 
had  been  giren,  it  may  haye  been  true,  and  yet  they  may  hare  been  in  partnership  in  Mag, 
1855,  andin  ifarvA,  1856.— ifodUbz  t.  MUUr,  286. 

6.  Ordinarily,  declarations  of  one  who  is  not  a  party  to  the  suit,  and  who  might  be  made  a 
witness,  are  not  admissible  in  cTidence;  but  in  a  suit  for  the  recovery  of  personal  property, 
such  declarations  of  a  vendor,  made  while  in  the  possession  of  the  property  aold,  and  befaie 
the  sale,  as  would  be  evidence  against  himself,  are  also  admissible  against  hu 
King  v.  WWem»,  847. 

7.  Thus,  in  a  replevin  suit  against  a  sheriff,  the  admission  of  an  exeention-defendattt, 
while  in  the  possession  of  the  property  levied  on,  that  it  belonged  to  the  plaintiff  in  re- 
plevin, and  was  held  under  him  by  hiring,  is  admissible  in  evidence.— 'Actf. 

8.  In  an  action  against  a  railroad  company  to  recover  damages  done  to  the  plaintiff  by  the 
oonstructbn  of  the  road  through  his  form,  to  which  the  company  answered  setting  op  a  re- 
lease of  such  damages,  and  the  plaintiff  replied,  alleging  that  tiie  release  was  obtained 
from  him  by  frandulent  representations  in  regard  to  the  location  of  the  road  throm^  his 
lands,  mere  oral  testimony  of  witnesses  in  regard  to  what  their  opinion  had  been  in  refer- 
ence to  the  permanent  location  of  the  road,  previous  to  the  execution  of  die  release,  la  only 
matter  of  opinion,  and  is  not  sufficient  to  establish  fi»ud  in  its  procurement — The  OUb,  ^^ 
BaUnad  Co,  v.  Batk,  538. 

See  ADiuaaioira;  AjoTAHoamHTS,  3;  Bastaxbt,  2;  Coitvbtahob,  8;  Cospom^nom^  I ; 
Cbimihal  Law,  12,  21  to  24;  Dbkd,  4;  Filiko  Pafbbs;  ICaucioub  PnoaBCinriov, 

1,  2,  5;   MOBTGAOB,  9;   OCOUPTIHO  CULIlLUrTS;  PARTXnxaHIP,  1;  PlULOTXCB,  12,  13; 

Bailboab  Compaht,  4, 6;  Bbobift,  1, 2;  Tbsspabb,  3;  Wilu,  1, 2;  Wimas. 
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EXECUTION. 
See  Fraitdvlbnt  Coktbtahos,  1, 2;  Limitations,  1;  Mobtoaqb,  7;  Bbflbtik,  1. 

EXBCUTOBS  AND  ADMINISTRATORS. 

1 .  An  adminiBtrator  maj  take  proceedings  to  avoid  a  oonreyance  of  real  estate  by  his  dece- 
dent, made  to  defrand  his  creditors,  for  the  purpose  of  snbjectmg  snch  estate  to  the  pay- 
ment of  debts,  before  he  is  authorized  by  the  proper  Coart  to  sell  snch  real  estate,  if  he 
show  by  his  complaint  that,  upon  a  decree  setting  aside  the  conyeyance,  he  will  be  entitled 
to  an  order  to  sell,  which  he  may  do  by  arerring  that  the  personal  assets  are  insufficient  to 
pay  the  debts. — Love  et  al,  t.  MUoaU,  227. 

2.  The  complaint,  in  such  case,  need  not  allege  that  judgments  have  been  rendered  upon  the 
claims  for  the  payment  of  which  the  real  estate  is  sought  to  be  subjected  to  sale. — Ibid. 

5.  The  nature  of  such  claims  need  not  be  alleged  in  the  complaint,  to  set  aside  the  conrey- 
anoe. — Ibid. 

4.  The  Circuit  Court  has  jurisdiction  of  proceedings  of  this  nature.— iftuf. 

6.  An  administrator  can  appoint  an  agent  to  do  particular  acts.  Thus,  he  may  employ  an 
attorney;  or  an  auctioneer,  to  sell  goods  which  he  is  authorized  by  Court  to  sell  at  public 
sale ;  or,  where  he  is  authorized  by  Court  to  sell  property  at  private  sale,  he  may  appohtt 
an  agent  to  negotiate  the  sale,  within  the  limits  fixed  by  the  Court,  which  sale  he  may  ap- 
prove, and  report  to  the  Court  for  ratification,  &c.^£eirw  t.  Heed,  239. 

6.  A  foreign  administrator  may  be  proceeded  against  by  attachment ;  and  where  tiie  com- 
plaint is  against  him  in  his  fiduciary  capacity,  a  judgment  against  him  personally  is  amend- 
able in  the  Supreme  Court — Ibid. 

7.  Where  a  contract  of  an  agent  of  such  administrator  does  not  relate  to  a  subject-matter 
about  which,  as  administrator,  he  Is  authorized  to  negotiate,  he  is  personally  responsible. 

Or,  if  the  agent  exceeded  his  authority,  the  agent  might  be  liable.— i&u/. 

EXTRA  FREIGHT. 

See  Insubahcs. 

F. 

FALSE  PRETENSES. 
See  Cbixihai.  Law,  4,  5, 18;  Indigtmbbt,  1. 

FENCES. 
See  Pabtitiok  Fbkobs. 

FILING  PAPERS. 

The  filing  of  a  paper,  as  between  the  party  and  the  officer,  is  the  delivery  of  it  to  the  officer, 
at  his  office,  to  be  by  him  kept  as  a  paper  on  file;  and  such  delivery  may  be  proven  by 
evidence  other  than  the  indorsement  of  the  officer.— Jb/bison  et  al.  v.  The  CrawfirdgmUe,  ^., 
BaOroad  Co.,  280. 

See  Railboab  Comfaitt,  4,  6. 

FOREIGN  ADMINISTRATOR. 
See  ExBovTOBS  ahi>  Advikibtbatobs,  6, 
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FORGERY. 
See  Ckimikal  L^w,  17. 

FRAUD. 

1.  In  a  suit  apon  jadgments  taken  bj  confession,  for  a  bona  fidt  debt,  the  defendant  cannot 
set  up,  as  fmnd  in  obtaining  the  jadgments,  that  the  plaintiff  had  foiled  to  perfonn  hia  part 
of  ft  contract  which  was  entered  into  bj  him  as  an  inducement  to  svch  confeeaion.— CInie 
▼.  Crump  et  al.,  125. 

2.  Cline  ▼.  Murrdl  et  al.,  9  Ind.  R.  516,  overmled. — IM. 

See  Bank  of  the  Statb,  3,  4;  Fbaudulbht  CoKYXTAircn. 

FRAUDULENT  CONVEYANCE. 

1.  Where  a  debtor  is  entitled  to  the  conyeyance  of  the  legal  title  to  land,  but  abstains  from 
securing  it,  nnder  an  agreement  with  the  person  In  possession,  tiiaft  h  shonld  remain  witii 
him,  in  order  that  it  may  not  be  subjected  to  the  payment  of  existing  debts  of  tha  eqnilnUe 
owner,  the  land  may  be  regarded  as  conyeyed  with  intent  to  defirand,  and  benoe^  aa  snl^ect 
to  execution  nnder  4  526,  2  R.  S.  p.  154.— Penntiipfon  y.  CUfion,  162. 

2.  In  snch  case,  the  creditor  may  proceed  to  settle  the  title  bc^re  leyy  and  sale;  bot  he  may 
elect  to  sell  first,  and  let  the  purchaser  perfect  the  title.— /5iW. 

8.  A  person  haying  a  ri^t  to  damages  for  a  tort,  is  a  creditor,  witfain  the  statnte 
frandnlent  oonyeyances.?— /6t(/. 

4.  A  yolnntary  and  colorable  conyeyance,  accompanied  in  law  by  the  presnmption  of  a 
tmst  for  the  grantor,  made  for  the  purpose  of  defrauding  present  creditora,  is  void,  also, 
against  subsequent  creditors;  for  such  a  fnad  is  a  continuing  one.— iftidL 

5.  Under  the  code,  a  general  plea  of  fraud  is  bad  on  demurrer.  The  facts  oonatatatiog  the 
defense  must  be  set  out — KeUer^  ReynddSf  and  McCamnum  y.  Johnson  el  al.,  337. 

6.  A  mere  intention  to  commit  a  fraud,  which  has  not  resulted  In  an  act  injurious  to  the  per- 
son intended  to  be  defrauded,  cannot  be  pleaded  in  bar  of  an  action. — Ibid. 

See  EXBCUTOSS  and  ADMliriSTRjLTOBt,  1  to  4. 

G. 
GAMBLING. 

By  4  29,  2  R.  8.  p.  436,  if  any  person  shall  keep  his  building,  &c.,  for  gambling,  he  shall  be 
fined,  &c ;  or  if  any  person  shall  suffer  his  building  to  be  used  for  gambling,  he  shall  be 
fined,  &c. 

Held,  first,  that  under  the  first  branch  of  the  section  there  need  be  no  ayerment  in  the  informa- 
tion that  gambling  has  actually  taken  place. 

Second,  that  an  information  predicated  upon  the  second  branch  of  the  section  must  arer  thit 
gambling  was  suffered,  and  state  the  names  of  the  persons  suffered  to  gamble,  or  show  a 
yalid  reason  for  not  giymg  them.— /SbwJe  y.  TTie  State,  492 ;  and  see  WinemUler  y.  7%e  Stak, 
516. 

See  Waoxk. 

GAMES. 
See  Waqbb. 
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GRAND  JT7BY. 

See  Ckiminal  Law,  8, 1 7. 

GRAND  LARCENY. 
See  IimxoTMBKT,  S. 

GUARANTY. 

See  Bumham  r.  GaOatiae,  295;  Pbomissobt  Notbs,  15. 

H. 

HEIRS. 
See  Cohtxtahob;  Dbscbht  or  EstATks;  PAXxnes,  4. 

HIGHWAYS. 

1.  Secdon  26, 1  R.  S.  p.  467,  does  not  oontemplate  that  suit  shall  be  brought  against  a  raper- 
Tlsor  upon  tiie  relation  of  any  one. — The  Trustees,  ffe»,  on  the  rdaOom  of  Smith  t.  Cottom,  216. 

2.  The  last  daose  of  that  section  is  directoiy  to  the  township  treasnrer. — Ibid, 

8.  Nor  can  any  Infonner,  under  that  section,  bring  a  suit  on  his  own  yolition,  in  die  name  of 
the  trustees,  by  the  treasnrer.  Snch  salt  must  be  bnmght  by  the  treasnrer,  and  tiie  snit, 
when  brought,  is  under  his  control,  and  may  be  dismissed  by  him. — Ibid. 

See  CoKSTiTUTiovAL  Law,  5,  6;  Jubibdictioh,  8;  Paxtibs,  8. 

HUSBAND  AND  WIPE. 
See  Dbsobht  or  Ebtatb0;  Ditorcb. 


INDICTMENT. 

1.  Indictment  charging  that  A.,  on,  ftc.,  at,  &c.,  with  intent  to  cheat  and  defirand  B.,  ftlsdy 
and  fraudulently  represented  and  prcttinded  to  him  that  C  was  indebted  to  him.  A.,  and  if 
he,  B.,  would  lend  him.  A,,  five  dollars,  C.  would,  on  demand,  repay  tlie  same;  that  B., 
beliering  A.'s  representation,  loaned  A^  fiye  dollars;  that  in  truth,  the  representations  were 
ftlse,  &c.;  that  C.  was  not  indebted  to  ii.  in  any  sum;  that  B.  demanded  of  C.  the  sum 
loaned,  but  he  refused  to  repay  it.  Held,  bad  on  motion  to  quash. — I%e  State  r.  Mages, 
154. 

2.  An  indictment  for  grand  larceny,  charging  that  A.  on,  ftc,  at,  Ac,  60  doUars  of  the  eomnt 
gold  coin  of  the  United  States,  of  the  ralne,  &c,  the  property  of,  ke.,  did  feloniously  steal, 
Ac,  sufficiently  describes  the  property  charged  to  hare  been  stokn.— ifdKaiie  t.  The  State, 
195. 

8.  Indictment  as  follows:  "State  of  Indiatia,  Warren  county.  Warren  Circuit  Court,  Oo- 
tober  term,  1865.  The  grand  jury  of  Warren  county  charge  that  L.  S.  C,  on,  Ac,  at,  Ac, 
did,  in  a  rude»  insolent,  and  angry  manner,  unlawfully  toudi  and  beat  C.  F.,  widi  Intent 
then  and  there,  purposely,  and  with  premeditated  malice,  to  kill  and  murder  the  said  C  F., 
by  then  and  there  shooting  said  F.  with  a  pistol,  loaded,"  6bc 

Edd,  ffarst,  that  the  omission  of  a  fbimal  statement  of  llie  names  of  the  partiea,  and  of  the 
crime  diaiged,  was  immaterial* 

Vou  XL-39 
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Second,  ilutt  an  assanlt  and  battery  with  intent  to  mnrder  was  well  chained. — CrtmUdie  t. 
2%«  Statey  307. 

4.  The  indictment  in  this  case  charges  "that  a  man  calling  himself  L.  J.  JoneM,  whoee  ^'m 
name  is  to  the  grand  jnrors  unknown/'  &c.  Hdd,  that  the  jnron  took  '*J<me$^*  to  be  the 
tme  somame  of  the  defendant,  and  onlj  meant  to  allege  that  the  name  indicated  by  tbe 
initials  L,  J,  was  unknown.  Bddy  also,  that  there  is  no  objection  to  this  form  of  statcmem. 
— Jorws  T.  ThA  State,  357. 

6.  Indictment  for  mnrder  in  the  second  degree.  The  second  connt  did  not  aver  that  the 
homicide  was  committed  with  premeditated  malice,  or  in  the  perpetration  or  attempt  to  per- 
petrate a  rape,  or  arson,  &c. ;  nor  did  it  allege  that  the  homicide  was  malidonslj  perpe- 
trated, bat  on  the  contrary  it  stated  that  it  was  committed  without  malice ;  nor  did  it  aver 
that  the  killing  was  upon  a  sudden  heat,  or  in  the  conmilssion  of  an  unlawful  act.  Hdd^ 
that  no  indictable  homicide  was  charged. — Dvke»  t.  The  StaU,  557. 

6.  The  first  count  of  the  indictment  in  this  case  is  held  to  be  good.  Vidt  infra.  If  the  name 
of  the  defendant  appears  in  the  body  of  an  indictment,  the  omission  to  name  him  in  the  title, 
is  a  defect  which  cannot  tend  to  prejudice  his  rights  upon  the  merits. — Bnd, 

7.  In  an  indictment  for  a  homicide  by  shooting,  the  kind  of  gun  and  tiie  shot  used  need  not 
be  specified ;  nor  need  the  wound  be  described. — Ibid, 

8.  An  indictment  containing  one  good  paragraph,  should  not  be  quashed. — Ibid. 

9.  The  judgment,  on  conyiction,  wHl  be  giren  on  the  good  count. — Und. 

10.  Upon  a  paragraph  for  murder,  the  defendant  may  be  convicted  of  manslanghter. — Ihid. 

11.  The  signature  of  the  prosecuting  attorney  is  not  essential  to  the  raliditjr  of  an  indictmeoL 

For  having  in  possession  Counterfeit  Money,]    See  CnimNAL  IlLW,  11. 
For  uttering  Forged  Deed,]  See  Cbimikal  Law,  14, 15. 

For  Forgery,  Plea  in  Abatement  of,]    See  Criminal  Law,  17. 
For  False  Pretenses.]  See  Cbhuval  Law,  18. 

For  Passing  Counterfeit  Money,]    See  Cbiminal  Law,  9, 10. 
For  Retailing,]  See  Liquor  Law,  8. 

INFORMATION. 
See  Gambliho;  Riot. 

INJUNCTION. 
See  Schools,  2. 

INSTRUCTIONS. 

1.  The  Court  instructed  the  jury  as  follows :  "  If  you  beliere  the  eyidence,  you  should  find 
for  the  plainttiTs."    Hdd,  that  this  was  error.—- TFS^'ns  et  aL  y.  Ebll^  et  aL,  S. 

5.  Instructions  correct  as  for  as  they  go,  cannot  be  objected  to  on  appeal  for  an  omiMMm 
which  might  haye  been  supplied  by  the  appellant  on  motion  m  the  Court  beknr. — BoJ^nk- 
dick  y.  Rakigh,  186. 

See  pRAOTicB,  6. 

INSURANCE. 

Suit  by  an  insurance  company  upon  promissory  notes.  Answer,  that  the  company  was  in- 
debted to  tiie  defendants  in  the  sum  of  999  doUars,  on  a  policy  of  insurance,  by  wfaidi  the 
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company  insured  the  dofendants  in  the  ram  of  1,309  doUan  on  187  tons  of  hay,  at  14  dol- 
Uurs  per  ton,  on  board  of  a  flatboat  for  transportation  from  Lawnneeburgh  to  New  Orleans; 
for  that  in  pnrsning  said  voyage,  said  boat  was  stranded  by  a  peril  of  the  river,  sank,  and 
became  partially  filled  with  water,  whereby  the  hay  was  damaged  500  dollars;  that  the 
boot  was  so  damaged  that  the  defendants  were  compelled,  in  order  to  get  the  cargo  to  the 
port  of  destination,  to  reship  it  in  a  steamboat,  the  cost  of  which  reshipment  was  1,996  dol- 
lars,  which  was  necessarily  paid  by  the  defendants;  that  defendants  notified  the  company 
of  the  extent  of  the  loss,  and  claimed  one-half  thereof  from  them--«  like  risk  haying  been 
taken  by  another  company;  wherefore  the  defendants  ofibred  to  set  off  enough  of  the  claim 
to  satisfy  the  notes,  and  demanded  judgment  for  the  balance.  Reply,  admitting  the  policy, 
but  denying  liability.  Trial  by  the  Court;  finding  for  the  defendants  for  681  dolhtrs,  as 
the  sum  due  on  the  policy ;  and  entry  of  judgment  for  380  dollars,  that  being  the  difi)Brence 
between  the  claim  sued  upon  and  the  finding ;  and  the  bill  of  exceptions  states  that  the 
plaintiffs  excepted  to  the  finding  and  entering  judgment  agamst  them  for  429  dollars  for  the 
loss  upon  the  hay,  and  for  748  dollars  on  account  of  extra  freight,  and  also  to  the  opinion 
of  the  Court  in  adding  said  sum  of  748  dollars  to  the  other  amounts  found  by  &e  Court;  in 
order  to  make  up  the  20  per  cent,  loss  required  by  the  policy.  The  policy  contained  the 
following  provisions :  "  Touching  ihe  perils  which  the  said  insurance  company  are  content 
to  bear  and  take  upon  themselves  in  the  premises,  they  are  of  the  rivers,  fire,  jettisons,  ene- 
mies, and  overpowering  thieves  (but  no  other  thieves) ;  provided,  that  the  insurers  shall  not 
be  liable,  except  in  cases  of  general  average,  for  any  loss  or  damage  on  hoop  or  sheet  iron, 
wire,  tin  plates,  grain,  seeds,  commeal,  paper,  paper  hangings,  books  and  stationeiy,  pic- 
tures, oil-cloths,  musical  instruments,  cheese,  salt,  hides,  hay,  hops,  fruits,  vegetables  and 
roots,  carriages  and  household  furniture,  furs,  skins,  and  peltries,  unless  it  amount  to  20 
per  cent,  on  the  aggregate  value  of  such  articles.  Nor  for  loss  or  damage  on  fiax,  hemp, 
hempen  yam,  bale  rope,  cotton  bagging,  leaf  tobacco,  cigars,  cofiee,  sugar,  rice,  bread  and 
nuts,  or  any  other  property,  unless  it  amount  to  10  per  cent,  on  the  whole  value  at  risk, 
exclusive  of  all  charges  and  expenses  incurred  for  the  purpose  of  ascertaining  and  proving 
the  loss."  Again:  "And  in  case  of  any  loss  or  misfortune  resulting  from  any  peril  insured 
against,  it  shall  be  the  duty  of  the  party  insured,  his,  her,  or  their  agents  or  assigns,  to  use 
all  reasonable  and  proper  means  for  the  security  and  preservation,  relief  and  recovery,  of 
the  property  insured,  to  the  charges  whereof  the  said  company  agrees  to  contribute  in  pro- 
portion as  the  sum  herein  insured  bears  to  the  whole  sum  at  risk;  and  it  is  mutually  agreed 
that  the  acts  of  either  party,  or  of  their  agents,  in  securing,  preserving,  relieving,  and  re- 
covering the  property  insured,  shall  not  be  considered  or  held  to  be  either  a  waiver  or  an 
acceptance  of  an  abandonment."  Again:  "And  in  case  of  disaster,  the  assured,  hk,  her, 
or  tiieir  agents  or  assigns,  shall  not  sell  the  property  insured  (except  at  the  port  of  destina- 
tion) without  express  authority  from  the  insurers,  but  shall  forward  it,  if  recoverable,  to  the 
port  of  destination  without  unnecessary  delay;  provided  that  the  articles  of  the  caigo, 
which  may  be  in  a  damaged  or  perishing  condition,  so  as  not  to  admit  of  delay,  may  be 

sold  at  public  sale,  at  the  nearest  convenient  market,  for  account  and  benefit  of  whom  it 
may  concern." 

Bldd,  first,  that  the  insurers  were  liable  for  the  expenses  of  saving  the  cargo,  without  refer- 
ence to  the  liability  for  actual  loss  to  the  article  insured. 

Second,  that  it  was  the  duty  of  the  master,  when  the  bbat  became  disabled,  to  forward  the 
caigo,  unless  he  had  express  authority  from  the  insurers  to  do  otherwise,  in  the  eariiett, 
cheapest,  and  most  convenient  mode. 

Third,  that  under  the  stipulations  in  the  policy,  and  tiie  dreumstanees  of  the  case,  the  expense 
of  extra  freight,  being  a  direct  consequence  of  a  peril  inrared  against,  was  covered  by  the 
policy,  without  regard  to  the  memorandum  of  percentage. 
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Iburtfa,  \mt  thai  the  detadaato  oonld  not  reoover  for  tiho  mImI  dmage  to  the 
ing  IMS  than  80  percent;  and  the  expeuMs  of  roooToring  and  ftMrwaiding  the 
be  added  to  the  amonnt  of  inch  damage,  to  bring  it  np  to  the  SO  per 
/m.  Co.  t.  Maton  0L  td,,  171. 

INTEREST. 
See  Bills  or  ExcBAHan,  1;  Coittract,  S;  Pbactiob,  11. 

INTERLOCUTOBT  0BDEB8. 
What  not  appeahbUfrom.]  See  Appeal,  S,  8,  9, 10. 

ISSUE. 
See  Opbk  asd  Clobb;  Plbadikg,  4,  5,  7« 

J. 

JOUBNALS  OF  THE  LEGISLATUBE. 
See  CoHflTiTUTiOKAL  Law,  11, 14, 16. 

JUDGMENT. 

1.  A  judgment  is  a  contract  of  record,  and  a  demand,  within  the  meaning  of  an  ii 
embracing  "all  demands"  of  one  party  against  another. — Henry  y.  Eenry,  236. 

9.  A  judgment  of  foreclosure  confessed  in  conformity  to  a  valid  warrant  of  attorney,  is 
ralid. — AUen  t.  Parker,  504. 

8.  A  warrant  of  attorney  was  executed  after  the  R.  S.  of  1852  went  into  effect,  anthorinng 
T,  to  confess  judgment  in  &yor  of  P.  on  three  promissory  notes  and  a  mortgage  made  to 
secure  their  payment,  dated  before  the  taking  eff'ect  of  the  statutes.  T,  subseqnently  con- 
fessed judgment  in  pursuance  of  the  notes  and  mortgage,  under  §i  634  and  639,  2  R.  S. 
pp.  176, 177 : — Edd,  that,  as  this  statute  affected  the  remedy  merely,  it  was  applicable  to  the 
case,  and  the  judgment,  in  pursuance  of  its  provisions,  proper. — DmL 

4.  A  judgment  of  foreclosure  for  the  whole  amonnt  due  and  to  become  due,  on  sereral  notes 
secured  by  the  mortgage,  if  otherwise  in  conformity  to  law,  is  not  erroneous.— iUrf. 

5.  A  judgment  rendered  in  such  case,  without  stay  of  execution  except  on  the  amoant  dae, 
is  not  therefore  erroneous ;  and  upon  entering  the  proper  replevin  bail  for  die  whole  judg- 
ment, and  paying  each  successive  installment  as  the  stay  thereon  expires,  so  thai  no  exe- 
cution shall  issue,  the  defendant  will  be  entitled  to  stay  of  execution  on  each  installmeat, 
from  the  time  when  it  foils  due  according  to  the  terms  of  the  contract. — Ibid, 

6.  If  an  appeal  be  taken  from  the  judgm^it  of  a  justice  of  the  peace  to  the  Circuit  Court,  and 
subsequently  dismissed  by  the  appellant,  against  whom  judgment  was  rendered  in  that  Court 
for  costs,  the  judgment  of  the  justice  constitutes  no  part  of  such  judgment;  and  wiMvs  an 
action  is  afterwards  brought  upon  the  appeal4)ond,  which  was  conditioned  that  tiie  appdlaat 
should  prosecute  his  appeal  to  efi^t)  and  pay  any  judgment  that  might  be  rendered  against 
liim,  the  plaintiff  can  only  recover  upon  the  latter  brandi  of  the  condition,  the  amovnt  ef 
snoh  judgment  for  costs ;  but  he  may  recover  the  amount  of  the  judgment  before  the  justice, 
upon  tlie  former,  where  tlie  insolvency  of  the  i^pellant  intervenes  between  the  dato  of  the 
appeal  and  that  of  the  dismissal  thereof.— £etieti^^er  v.  ReynoUb,  545. 

7.  Salt  vipou  a  bill  of  exchange  drawn  for  5,000  dollars.  Judgments  for  5,O0Odollan  and 
upwards  agafaist  the  drawer,  being  the  whole  snm  due  on  the  bill,  and  for  3,000  doDan 
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and  npwafds  agaiBBt  the  iBAonen,  being  the  amount  for  whkh  thej  wero  liable.  The 
jodgmeiitB  prorided  that  any  piqrmeiit  made  upon  either  of  them  flhoold  operate  as  a  paj- 
mentpro  UuUo,  vapoa  the  other.  HM,  that  it  oonld  not  be  objected  that  the  aggregate  of 
the  judgments  was  greater  than  the  amount  for  which  the  defendants  were  liable.  Mdd, 
also,  that  under  tiie  code,  as  fonneiij  in  chancery,  the  Court  may  adapt  its  judgment  to 
the  diflferent  liabilities  of  the  defendants. — Douglass  et  aL  t.  Howlandj  554. 

See  CoHSTiTVTiOHAL  Law,  S;  Exnovrons  avd  Ai>MnrisTRi.TOB8,  6;  Judomsht  bt 

CoNnssiON ;  Judombnt  bt  Dbtault  ;  Pbomissobt  Notsb,  20. 
ReoieiD  of.]  See  Nbwlt  Discotbbbb  Btidbvcb. 

JUDQICBNT  BY  CONTESSIOK. 

1.  If  an  ofi^  to  confess  judgment  does  not  appear  to  have  been  made  in  open  Court,  and  no- 
tice of  the  time  and  place  of  making  the  offer  does  not  appear  to  haye  been  previously 
giren  to  the  plaintiff,  it  is  not  good  under  S  990,  2  R.  8.  p.  126. — Horner  ▼.  PUkington,  440. 

8.  Section  389  of  the  same  statute  ii  applicable  only  to  suits  which  hare  been  conmtenced, 
and  are  pending  at  the  time  of  the  offer  to  confess. — Ibid. 

8.  Section  890,  supra,  refers  only  to  ofiRsrs  to  confess  before  suit  brought. — Und. 

4.  An  offer  to  confess  judgment  must  indnde  costs.—- ^forter  et  al.  y.  Comttock,  585. 

See  Fraud;  Jubombnt,  2, 8. 

JX7DGMENT  BY  DEFAULT. 

1 .  De&nlt  may  be  taken  and  judgment  rendered  on  the  same  day  on  which  the  defendant  was 

summoned  to  appear. — Macy  y.  EUer,  852. 
8.  No  personal  judgment  by  defenlt  can  be  rendered  against  a  defendant  the  process  upon 

whom  was  served  in  a  foreign  state. — AUen  y.  Cox  et  al.,  888. 

JURISDICTION. 

1.  The  right  of  way  of  a  railroad  company  is  such  an  interest  in  real  estate  as  may  not  be 
put  in  issue  in  the  pleadings  of  a  cause  in  the  Court  of  Common  Fleas.— 7%e  President,  frc., 
y.  S^,  67. 

8.  Where  a  party  made  a  contract  for  the  sale  of  a  title4)ond  for  a  certain  piece  of  land,  and 
not  haying  the  title-bond  in  his  possession  at  the  time,  he  agreed  for  its  subsequent  tiansfer 
to  the  purchaser,  but  it  turned  out  that  the  title-bond  was  for  a  different  piece  of  land  from 
that  embraced  by  the  contract ;  and  the  vendor  not  being  able  to  fulfill  his  agreement,  the 
purchaser  brought  suit  in  the  Common  Fleas  to  recover  the  amount  paid  by  liim  on  tlie 
making  of  the  contract: — Hdd,  on  demurrer,  that  the  title  to  real  estate  was  not  in  issue.*- 
Lewis  y.  Reed,  289. 

8.  Complaint,  in  the  Common  Fleas,  for  unlawfully  entering  upon  land,  and  destroying 
ibnces.  Answer,  confessing  the  entry,  &c.,  but  alleging  that  the  land  was  a  public  highway, 
and  that  the  entry  was  in  obedience  to  the  command  of  the  supervisbr,  &c.  Reply  in  denial. 
Bdd,  that  the  title  to  real  estate  was  in  issue. — Timmons  v.  Switzer  et  al.,  868. 

4.  The  Court  of  Common  Fleas  has  not  jurisdiction  of  an  action  to  foreclose  a  mortgage  for 
1,000  dollars  or  more.— Bitter  v.  The  State  Bank,  382. 

See  Cbimxital  Law,  18. 

JURY. 

1.  The  defendant,  in  this  case,  challenged  a  juror  for  cause,  and,  in  support  of  the  chaUaage, 
asked  him  this  question:    "Were  yon  not  one  of  the  MUJbrd  commltlea  at  the  tine  that 
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Fleming  was  airested;  and  did  yon  not  coniuel  and  direct  that  he  should  he  kept  in  cvstodj 
wifihont  a  wanant  for  some  ten  days ;  and  was  there  not  an  agreement  hetween  the  memben 
of  that  committee  to  indemnify  each  other  against  anj  prosecution  that  Fteaung  migfat  in- 
sdtnte  against  them  for  said  imprisonment;  and  do  yon  not  consider  his  conviction  in  thii 
case  as  necessary  to  yonr  and  your  associates'  protection  from  snch  prosecotion?"  The 
Court  refused  to  permit  the  juror  to  answer,  on  the  gronnd  that  the  fiurts  sooglit  to  he  pnnred 
were  irrelevant.  Hdd,  that  this  was  error. — Fleming  t.  TKb  State,  234;  Piermm  r.  TV 
State,  341, 

S.  The  causes  of  challenge  may  be  proved  by  the  challenged  juror,  or  by  other  witnesses. 
— /Wc/. 

3.  The  jury  are  the  sole  judges  of  what  facts  are  proven  to  them  in  n  canse;  and  tiM  Court 
ought  not  to  express  an  opinion  to  them  as  to  the  sufficiency  of  the  evidence,  or  to 
that  facts  Involved  in  the  cause  are  proven. — Reynolds  v.  Cox,  262. 


See  Adverse  Possession,  2, 6;  Cohtbact,  23 ;  CBUcnrix  Law,  17;  Slaedsm,  S  ;  Tual; 

Vbbdict. 

JUSTICE  OF  THE  PEACE. 

See  Appeal,  6;  Plbadino,  2,  3,  17,  29;  Pbactice,  4,  5,  10;  Pbomissost  Notes,  23; 

Bailboad  Company,  13;  Replevin,  2. 

L. 

LANDLORD  AND  TENANT. 

Where  premises  were  leased  for  the  term  of  one  year  from  the  first  of  March,  1855,  heU,  dtst 
the  tenancy  determined  on  tlie  first  of  March,  1856 ;  and  that,  under  the  statute  (2  R.  S.  p. 
242,  ^  5),  the  tenant  was  not  entitled  to  notice  to  quit;  and  that  the  landlord  may  proceed, 
under  f  1, 2  R.  8.  p.  490,  to  remove  him. — Lagman  v.  TTirop,  352. 

See  Replevin,  3. 

LEASE. 
See  Landlobd  and  Tenant;  Mobtoaoe,  9;  Replevin,  3. 

LIEN. 

See  Amendment,  1;  Limitations,  1. 
Of  Vendor,]      See  PEOMisaoET  Notes,  26;  Yendoe  and  Pubchaebe,  8. 

LIMITATIONS. 

1.  Action  commenced  in  1856,  to  procure  execution  agamst  land,  upon  a  judgment  rendered 
in  1839.  The  transcript  was  not  filed  until  October,  1853.  Answer,  that  the  judgment  wsi 
rendered  more  than  fourteen  years  before  the  filing  of  the  transcript,  and  had  not  bees 
revived,  wherefore  no  lien  attached,  &c  Hdd,  substantially  good,  but  not  fonnally  eor 
TtKX.'-Right  et  a/,  v.  Martin  et  ai,,  123. 

2.  A  repealing  act  cannot  renew  a  liabiUty  that  has  already  been  extinguished. — Ihid. 

3.  Suit  upon  a  promissory  note.  Answer,  the  statute  of  limitations.  Reply,  that  the  maker 
of  the  note  died  within  the  twenty  yean.  Bdd,  that  the  reply  was  insufficient;  that  to 
defeat  the  bar,  die  plaader  should  hEve  added  that  the  suit  was  brought  vntfain  eSghMca 
months  from  the  maker's  death.— £fia<t  v.  Hough,  161. 
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4.  The  third  paragraph  of  4  SI  1,  2  B.  8.  p.  75,  should  not  reoeire  a  oonstraction  as  broad  as 
its  langoagt)  will  bear. — Hutchens  t.  Ladey,  456. 

6.  It  does  not  apply  to  a  case  where  the  sale  of  the  lands  has  been  set  aside  or  declared  Toid  in 
a  suit  bjr  the  purchaser  to  recoyer  possession  within  ten  years  and  the  suit  thereupon  aban- 
doned.— Rid. 

6.  It  has  reference  to  snits  by  the  execntion-defendont,  or  sach  as  claim  under  him,  brought 
to  avoid  the  sheriff's  sale  by  attacking  it  collaterally,  where,  until  such  suit,  it  has  not  been 
judicially  set  aside. — Bnd, 

LIQUOR  LAW. 

1.  Complahit  in  substance  as  follows:  A.  complains  of  B.,  and  say«,  that  on,  &c.,  the  said 
B.  did  by  the  unlawftil  sale  of  spirituous  liquor,  at,  &c.,  cause  the  intoxication  of  C,  a 
minor,  &c.,  and  a  son  of  the  plaintiff,  and  in  his  employment,  whereby,  &c.,  the  plaintiff 
was  deprived  of  his  services,  &c,  to  his  great  damage,  to-wit,  500  dollars,  and  the  plain- 
tiff demands  judgment,  &c.  Hdd,  bad  on  demurrer,  both  under  the  statute  of  1853,  sup- 
posing it  to  be  in  force,  and  at  common  law. — Struble  v.  Nodwift,  64. 

2.  At  common  law,  the  sale  of  liquor  is  not  unlawful;  nor  is  the  seller  liable  for  any  im- 
proper use  of  the  article  sold,  at  all  events,  not  unless  he  sell  it  with  a  knowledge  that  it  is 
purchased  with  intent  to  be  applied  to  such  improper  use. — Ibid, 

3.  Under  the  statute  of  1858,  supposing  it  to  be  in  force,  the  unlawful  sale  of  liquor  would 
subject  the  seller  to  a  criminal  prosecution;  and,  hence,  he  could  not  be  liable  to  vindictive 
damages  in  a  civil  action. — Rid, 

4.  The  liquor  law  of  1855  expressly  repealed  that  of  1858 ;  and  the  Supreme  Court  having 
been  for  about  three  years  equally  divided  upon  the  question  of  the  constitutionality  of  that 
portion  of  the  act  of  1855  inhibiting  the  retail  of  liquors,  which  division  left  that  part  of  the 
act  in  force  during  that  period, — hM,  that  although  the  entire  act  of  1855  has  been  finally 
declared  void,  it  cannot  be  justly  held  that  the  act  of  1853  was  in  force  during  that  time. — 
IngenoU  v.  The  State,  464. 

5.  That  part  of  the  case  of  Mmax  v.  The  Siaie,  4  Ind.  B.  34S,  in  which  a  part  of  tiie  liquor 
law  of  1858  was  held  to  be  constitntional  and  valid,  overruled. — ^Davison,  J.,  dissenting. 
— Meehmeier  v.  7%e  State,  and  other  cases,  482. 

6.  The  liquor  act  of  1855  repealed  all  laws  inconsistent  with  its  provisions;  hence  it  repealed 
that  of  1853;  and  though  tiie  former  act  has  been  declared  unconstitntiona],  the  repeal  wis 
effectual,  and  the  act  of  1853  was  not  revived. — Baixka,  J.,  dissenting. — Ibid,  See  Sotde 
V.  T%e  State,  and  other  cases,  491. 

7.  Suit  upon  a  forfeited  reoogniiance  taken  in  a  prosecution  under  the  liquor  act  of  1853. 
The  affidavit,  Infomatioa,  and  writ  were  made  part  of  the  oomplaint,  and  offered  in  evi* 
deuce,  over  the  objection  of  the  defisndants,  on  the  trial.  Bdd,  that  the  prosecution  was 
wrongfully  instituted,  the  recognisance  invalid,  and  the  objection  to  the  evidence  good. — 
Gaepar  v.  The  State,  548. 

8.  Indictment  returned  at  the  AprQ  term,  1852,  for  retailing.  Trial  and  conviction  at  the  Oc- 
tober term,  same  year.  At  the  latter  term,  motions  to  dismiss  for  want  of  jurisdiction  and 
to  quash  the  indictment,  were  severally  overruled.  The  indictment  did  not  state  the  quan- 
tity of  liquor  sold,  nor  the  price.  Beld,  that  tiie  motion  to  dismiss  was  oorrecUy  overruled ; 
but  tlie  motion  to  quash  should  have  been  sustained. — HMard  v.  The  State,  554. 

9.  A  town  ordinance  declaring  the  sale  of  intoxicating  liquon,  beer,  &c.,  to  be  a  nuisance,  and 
prescribing  punishment  therefor,  is  invalid. — EoUenbaugh  v.  The  State  ex  rd.  the  Town  of 
Princeton,  556. 
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MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicioiu  proaecution,  the  defendant  offered  to  prore,  by  the  jnstioe  befim 
whom  the  prosecation  waa  institated,  and  another  witness,  that  he,  defendant,  had  faifonwd 
the  jostice  of  the  nature  of  the  ofi^nse  committed  bj  the  plahitiff,  and  that  he  desired  to 
e(»nmenoe  a  prosecation  therefor,  if  the  same  was  a  riolation  of  the  criminal  law  of  tbe 
state;  whereupon  tiie  josttoe,  after  examining  the  statute,  br  mistake,  informed  lifan  that  it 
was  a  larceny,  and  drew  the  affidayit  for  that  crime,  in  good  fiuth,  intending  only  to  chai^ge 
the  plaintiff  with  the  oflfense  described  by  the  defendant.  The  offimse  described  to  the  jof- 
tice  was  not  a  felony,  but  a  misdemeanor,  ffdd,  that  the  eridenoe  was  admissiMe  to  deia-- 
mine  the  question  of  malice. — WWdnaon  t.  Arnold,  45. 

S.  To  sustain  an  action  for  malicious  prosecution,  the  prosecution  must  be  shown  to  haTe  bea 
instituted  maliciously  and  without  probable  cause. — IbuL 

3.  The  want  of  probable  cause  is  not  sufficient  without  malice,  and  vioB  txrm. — Udd, 

4.  Malice  may  be  infened  from  the  want  of  probable  cause,  as  a  matter  of  feet;  but  no  such 
uiference  arises  as  a  matter  of  law--in  ether  words,  the  juiy  may  draw  sndi  infoeoce,  if 
they  see  proper,  but  they  are  not  bound  to  do  so. — Ibid. 

5.  Any  eridenoe  tending  to  show  probable  cause,  or  to  rebut  an  inference  or  proof  of  matin 
is  admissible.'— /Krf. 

MANDAMUS. 

1.  In  1883,  D.  purchased  a  lot  of  the  agent  of  state  for  the  city  of  IndkauqwUs,  tot  85  dol- 
lars, the  minimum  price,  payable  one-fourth  in  hand,  and  one-fourth  annually  thereafter,  vatil 
the  whole  should  be  paid.  On  defeolt  of  the  last  payment  by  the  assignee  of  Z>.  in  Fdn- 
ary,  1836,  the  lot  was  forfeited  to  the  state.  In  July,  1856,  5.  entered,  under  the  act  of  1881 
(Acts,  p.  83,  S  ^)t  <uid  tendered  to  the  auditor  of  state,  the  official  successor  of  the  ag^ 
&c.,  the  price  at  which  the  lot  was  originally  appraised,  and  demanded  a  conTcyanoe,  whidi 
the  auditor  ref^ised.  S.  made  affidaTit  for  a  writ  of  mandate,  setting  forth  the  facts.  V» 
Circuit  Court,  on  demiirrer  to  the  affidayit,  ref^ed  the  writ.  Held,  upon  a  renew  of  tiie 
statutes,  that  the  writ  should  be  issued.— 5miM  t.  TaBnit,  144. 

S.  Under  the  statute  of  1852,  as  under  that  of  1843,  a  mandamus  will  not  be  granted  ivbrn 
the  party  applying  for  the  writ  has  a  diffraent  remedy.— 71b  Board  of  Trutteet,  fc^  t.  TU 
State  ex  re(.  Earding,  305. 

8.  Under  the  statute  of  1852,  relattye  to  township  business,  and  the  school  law  of  1855,  aco^ 
of  a  daim  against  a  township,  and  of  the  allowance  of  it,  attested  hj  the  townshq)  cleric, 
is  a  sufficient  order  upon  the  treasurer;  and  the  claimant,  baring  a  sufficient  remedy  qioa 
such  copy,  &c,  cannot  have  a  writ  of  mandate  to  compel  the  issuing  of  an  order.— iti^ 

See  SoHOOLs,  2. 

MAKSUIUGHTEB. 
See  CniinvAi.  Law,  1, 2, 3;  Ixnicnmrnwr,  10. 

MECHANICS'  LIENS. 
WMake  in  DeteripUon  of  PropertyJ]        See  Waseon  r.  Beaw^amp,  18. 

MISJOINBEB. 

Of  Cautes  of  Actian.]  Bee  Apfkal,  2. 
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MISTAKE. 

In  Decree.]  Sae  Waseon  t.  Beanduanp,  18. 

In  Mortgage.]  See  Mortoaob,  5,  7. 

MORTGAGE. 

1.  Where  a  mortgage  is  executed  to  secitre  the  peymenl,  wbeii  dve,  of  seferal  promieeory 
notee,  faUiag  due  at  different  times,  it  may  be  forecloied  npon  defiuilt  of  payment  of  the 
note  flnt  doe.— i/imt  et  a/,  r.  Harding,  246. 

S.  Qucere,  whether  the  mortgagee  may,  by  the  tezma  of  ibe  mortgage  oontmct^  waiTe  the 
benefit  of,  or  control,  this  rule. — Ibid, 

3.  Where  the  mortgage  is  conditioned  in  the  usual  fonn,  "to  secore  the  payment  of  the  notes 
when  they  become  dne,"  the  contract  does  not  assume  to  control  the  rale.— iW. 

4.  The  statute,  enters  into  erery  mortgage  contract  UUde  under  it,  at  aU  erents,  unless  the 
tenns  of  the  contract  exclude  iL-^Ibid, 

5.  Suit  to  foredose  a  mortgage.    The  premises  intended  to  be  mortgaged  were  aecnxately 
described  in  the  mortgage;  but  a  piece  of  land  not  intended  to  be  mortgaged  was  inchided 
in  the  description,  by  mistake.    The  mortgagee,  in  his  complaint,  conceded  the  mintage 
Heid^  that  the  mor^jagee  could  maintain  his  suit  to  foreclose  as  to  the  premises  intonded  to 
be  mortgaged,  without  being  required  to  reform  the  deed. — CbnUta  t.  Bphmmw,  254. 

6.  Action  for  the  recovery  of  money,  and  to  foredose  a  mortgage  giren  to  secure  its  pay- 
ment. 0emuzx«r,  assigning  as  a  reason  of  insufficiency  in  the  complaint,  that  the  mort- 
gage appeared  to  be  executed  to  the  plaintiff  as  gnardlaa,  wliile  the  notes  appeared  to  be 
executed  to  him  as  an  indtridual.  The  complaint  alleged  that  the  mortgage  was  executed 
to  secure  the  payment  of  the  notes,  copies  of  which  are  set  forth ;  that  the  notes  were 
giTen  for  the  purchase-money  of  land  described  in  the  mortgage.  Beid,  that  as  the  mort- 
gage and  notes  were  made  part  of  the  complaint,  it  was  suffident— fFottcr  t.  SJUre,  376. 

7.  Answer,  that  by  order  of  Ck>urt  two-sevenths  of  certain  lands  were  sold  by  the  plaintiff  as 
guardian,  &c.,  to  the  defendant,  for  the  suln  of,  Ac.,  to  secure  which,  the  notes  and  mort- 
gage were  given ;  that  by  mistake  the  mortgage  was  made  to  indude  the  whole  of  the  land 
described,  ^.  Prayer,  that  the  mortgage  be  corrected,  &c  Bale  for  a  reply,  but  none 
was  filed;  and  "the  defendant  foiling  to  appear  further,  upon  being  caUed,"  Ac,  "the 
cause  was  submitted  to  the  Court,  upon  complaint,  mortgage,  notes,"  &c.  Eindii^,  that 
the  mortgaged  premises  could  not  be  exAA  in  parcels ;  that  one  note  was  due,  and  one 
would  not  be  due  until,  Ikc.  ;  that  the  amount  of  said  note,  deducting  legal  interest,  was 
497  dollars,  64  cents.  Judgment  for  the  amount  of  the  first  note  and  costs.  Decree  of 
foreclosure,  and  order  that  the  premises  be  sold  and  the  proceeds  applied  to  the  payment, 
first,  of  the  first  note,  and  then  of  the  other-4he  surplus,  if  any,  to  be  paid  to  the  mort- 
gagor, and  the  deficiency,  if  any,  to  be  levied  of  other  property.  There  was  nothing  in 
the  judgment  directing  at  what  time  and  Upon  what  defenlt  an  execution  might  issue  upon 
the  second  installment  No  motion  for  a  new  trial.  It  was  olgected  to  the  finding  and 
Judgment,  1.  That  the  Court  should  not  have  ordered  the  sale  of  the  land  in  a  body. 
8.  That  the  Court  should  not  have  ordered  execution  for  the  amount  of  the  note  not  due. 

EM,  first,  that  as  there  was  no  motion  for  a  new  trial,  and  the  evidence  is,  consequently,  not 
in  the  record,  the  Supreme  Court  will  not  inquire  into  the  means  resorted  to  by  the  Court 
below  to  ascertain  whether  the  property  could  be  sold  in  pareeU. 

Seoond,  tliat  the  mortgagor  might  have  prevented  the  sale  by  paying  the  first  note,  even  after 
judgment ;  that  there  being  no  order  for  an  execution  upon  the  seecmd,  such  writ  could  not 
have  issued  without  farther  ]»oceedings;  that  if  the  first  note  had  been  thus  paid,  the  mort- 
gage would  have  remained  a  eecurity  for  the  payment  of  the  second;  that  the  sale  of  the 
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whole  premites  does  not  take  ftom  the  plaintiff  the  right  to  htsft  his  wfa<^  deU  ndsM 
out  of  the  proceeds  of  the  sale,  if  snffident. 

Third,  that  the  answer  was,  in  effect,  an  admission  of  the  fkcts  stated  in  tiie  complaint;  that 
&e  aTennent  of  a  mistake  in  the  mortgage  tendered  no  iwne,  and  might  ham  been  stridoi 
out,  and  there  was  no  error  in  disregarding  it. 

Fourth,  that  there  conld  not  be,  and  was  not,  a  judgment  hy  default.— iMf. 

8.  Suit  hj  the  tmstee  against  mortgagors  and  Uieir  lessees  in  possession,  to  obtain  a  fbrerio- 
sure  and  order  of  sale  upon  a  tmst  mortgage.  The  mortgagors  made  defiralt.  The  ia- 
stmment  npon  which  the  snit  was  brought  purported  to  be  executed  by  the  Omeumoft'  ad 
Chioago  RaUroad  Company,  for  the  consideration,  &c.,  to  Martin  L.  Bmtdy,  eontejiag  to 

,  him  lands  and  rolling  stock  of  the  company  "in  trust  for  the  uses  and  purpoaes  foUowhig, 
to-wit :  Whereas,  a  laxgo  portion  of  the  debts  of  said  railroad  company  hsTe  been  secnred 
by  the  personal  indorsements  of  the  present  directors,  and  others  who  were  ibnoeriy  dire^ 
tors  of  the  company,  and  for  which  they  are  now  responsible,  among  which  is  a  debt  to  the 
Citixen't  Bank,  at  Eickmond,  Indiana,  amounting  to  oyer  50,000  dollars.  Now,  tins  con- 
reyance  is  hereby  declared  to  be  in  trust  to  secure  and  indemnify,  first,  the  said  penoni 
who  are  bound  for  the  said  debt,  &c.,  or  who  may  at  any  time  heieafter  become  boond 
therefor,  either  as  makers,  acceptors,  or  indorsers  thereof,  &c.,  and,  aecondlj,  to  secure  all 
the  Indorsers  of  said  company  against  all  other  debts,  &c.,  for  which  tliey  are  or  may  be- 
come in  any  manner  liable  as  makers,  ftc."— the  said  trustee  to  bold  all  of  said  propertT 
until  the  said  debt  at  the  Citixen't  Bank,  or  sottie  part  thereof,  shall  become  doe,  Isc,  and 
then,  in  case  of  the  non-payment  thereof,  he  is  hereby  directed  and  requli^  to  sell  the 
same,  or  so  mudi  thereof  as  may  be  required  to  pay  said  debt,"  &c.  This  instnanent  pur- 
ports to  haye  been  acknowledged  before  Samuel  Siohes,  a  notary  public  of  Oido,  on,  ft(., 
and  was  recorded  in  Henry  county,  Indiana,  on,  &c.,  in  Which  county  the  company  had 
thehr  principal  office  In  this  state.  Trial  upon  the  general  issue,  and  certain  apedal  iasDct, 
the  matters  set  up  in  which  could  be  prored  under  the  getteral  iasue.  The  imcta  upon  vfcich 
the  decision  was  founded  -were  as  follows :  1.  The  mortgage,  or  deed  of  tmat,  was  exe- 
cuted November  10, 1854,  in  Cincinnati,  Ohio.  It  embraces  certain  land  and  loOiiig  slock  of 
the  company,  but  not  the  road  bM.  It  was  recorded  in  Henry  and  Wapte  coualies,  hat 
not  in  certain  oAers  through  wldcfa  the  railroad  in  question  extended,  witUn  ten  days  froai 
its  execution;  and  though  it  purports  to  have  been,  yet  there  is  eridenoe  tending  to  ihov 
that  it  nerer  was,  acknowledged.  3.  The  rolling  stock  eknbraced  in  it  was  nerer  actoaOr 
delirered  into  the  possession  of  the  trustee  or  mortgagee,  but  was  retained  and  used  tr  the 
company,  in  their  lessees.  8.  There  were  prior  mortgages  and  liens  upoki  the  propeitT. 
4.  The  beneficiaries  of  the  trust,  and  prior  creditors,  were  not  made  partiea  to  die  sail; 
and  the  debt  due  the  beneficiaries,  was  usurious.  5.  The  company,  by  dieir  directors,  said 
Martin  L.  Bundy  being  one,  on  the  16th  day  of  Ocfo6er,  1856,  leased  the  road,  reeling  slock, 
&c.,  to  Wrigkt  fr  Co,  for  fiye  years,  and  put  them  in  possession.  The  lease  was  execaMd 
in  Cincinnati,  Ohio,  and  is  set  up  by  way  of  estoppel.  6.  The  debt  for  whiefa  liie  plaintiff 
and  others  are  liable,  and  to  secure  which  the  mortgage  was  executed,  was  the  debt  of  aa- 
other  company,  consolidated  with  the  present,  and  the  assuming  said  debt  was  witliout  aa- 
tfaority  and  roid. 

Hdd,  first,  that  If  the  beneficiaries  should  hare  been  parties  at  all,  they  should  ham  been  plaiB- 
tlA ;  but  it  was  not  necessary  that  they  should  be  plaintifla. 

Second,  that  the  rights  of  prior  incumbrancers  could  not  be  prejudiced  by  fliis  pHweediBy; 
Aat,  as  a  general  rule,  prior  mortgagees  are  not  necessary  partiea  to  a  junior's  biD  of  fcia- 
dosure,  though  Ihey  may  be  proper  parties. 

Third,  that  the  defense  of  usury  was  no  bar;  that  the  debtor  does  not  set  it  up,  and  a  idid 
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pttWA  eaaiiot»  tntbent  the  dablot^f  oouent;  that  if  U  were  allowed,  it  would  not  go  to  the 
whole  cMue  of  action. 

f  onrtfa,  that  the  contract  waf  not  Toid  becaose  executed  ont  of  this  state ;  that  there  ie  noAi^g 
in  the  mOvoad  act  reqniring  the  directors  of  such  oorporattons  to  transact  their  hobiness 
within  this  state ;  that  though  corporations  cannot  migrate  (torn  one  soyereignty  into  another, 
BO  as  to  become  legal,  local  existences  withUi  the  latter  soveieignty,  the  migration  of  dirB»> 
tors  of  a  corporation  does  not  terminate  the  existence  of  the  corporaiion  within  the  soifer> 
eignftf  which  created  it;  that,  hj  onr  statute  (1  B.  8.  p.  409),  the  stockholders  are  the  cor- 
poration, and  the  directors  are  its  agents;  that  by  courtesy,  corporations  created  in  one 
state,  are  permitted  to  contract  and  sue  in  others;  that  if  all  the  directors  conld  so  contract 
as  agents,  they  may  nntfaorice  one  of  their  number  to  contract;  that  the  place  where  the 
agent  of  a  corporation  enters  into  a  contract,  is,  in  general,  immaterial— the  important  ques- 
tion arising  being  that  of  power,  not  of  place;  that  the  exercise  of  that  power  has  relation 
to  the  place  of  their  legal  establishment;  that  the  meetings  of  the  directors  of  a  business 
corporation  are  not  analogous  to  the  sessions  of  a  judicial  tribunal;  that  the  corporation  is 
organised  by  the  election  of  directors,  but  the  mere  organization  of  tiie  directors  into  a 
formal  meeting  for  business  afterwards,  is  a  different  thing;  that  it  8eem$  that  corporations 
chartered  in  this  state,  and  local  to  it,  may  hare  offices  for  business  in  other  states. 

Fifth,  that  the  mortgage  was  not  roid  because  not  executed  directly  to  the  creditors  who  made 
the  loan  to  the  company;  that  it  was  substantially  within  the  power  conferred  upon  the 
company  to  raise  money  by  mortgaging  their  property. 

Sixdi,  that  although  Ais  railroad  company  was  formed  by  a  consolidation  of  other  companies, 
and  the  debts  secured  by  the  mortgage  were  owed  by  one  of  those  companies,  the  consoli- 
dated company  could,  if  seems,  assume  them;  but  that  the  transaction  in  this  case  did  not 
amount  to  such  assumption ;  that  the  directors  of  the  company  indebted  are  still  the  debtors, 
and  the  mortgage  simply  covers  property  belonging  to  them  at  the  time  of  consolidation; 
that,  in  equity,  it  amounts  to  no  more  than  if  the  latter  company  had  mortgaged  the  prop- 
erty to  secure  her  own  debts,  before  the  consolidation,  and  then  entered  into  the  consoUdn- 
tion  with  property  subject  to  the  mortgage. 

Serenth,  tiiat  regarding  the  instrument  as  n  mortgage  of  chattels,  the  recording  was  sufficient 
to  eonstitnto  oonstructiTe  notice;  that  the  place  where  the  company  kept  theur  principal 
c^Bee  in  this  state,  mast  be  regarded  as  the  residence  of  the  corporation. — Wri^  M  a/,  r. 

9.  The  admowledgment  bean  the  impress  of  the  notarial  seal,  and  the  mortgagor  adraiti  it; 
but  a  Samud  Stehee  testified  tiiat  he  did  not,  to  the  beet  of  his  recoUactum,  take  the  acknowi- 
edgment,  and  that  he  knew  of  no  other  notary  in  CmeinmUi  of  the  same  name.  There  was, 
also,  a  certificate  of  the  secretary  of  state  of  Ohio,  that  but  one  Samwd  Stakes  had  been  ap- 
pointed a  notary. 

Bdd,  first,  that  if  the  acknowledgment  was  not  giren,  still,  as  the  mortgagors  dettrered  the 
mortgage  to  llie  mortgagee,  and  die  latter  to  the  recorder,  as  genuine,  and  it  was  regular 
upon  its  fiioe,  it  seems,  it  was  the  duty  of  the  recorder  to  place  it  upon  record,  and  he  haTlng 
done  so  it  was  notice  to  all  persons  of  its  existence. 

Second,  that  the  acknowledgment  was  not  disptored. 

Third,  that  as  no  law  of  Ohio  was  produced,  showing  the  authority  of  the  secretary  of  state 
to  certify  as  to  the  appointment  of  notaries,  and  as  there  is  no  deposition  of  the  gotemor 
upon  the  subject,  tlie  Court  does  not  know  that  he  can  haTC  any  official  knowledge  of 
the  premises. 

I^ourth,  that  an  attlhority  to  certify  copies  of  documents  so  that  they  may  be  admitted  as  erl- 
dence,  wonld  not  extend  to  certifying  other  ftets  so  that  the  certificate  could  have  tiie  ellbet 
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of  evidMiee;  tel  fluli  inidflb  tht  ofioer  U  noC  nifaoiiaed  bj  law  to  evtiiy,  m«^ 

MOtlMrfiM^. 

Fiilli,  that  the  qvMtion  iHietber  the  infltrameDt  raed  on  (wfaidi  tfab  Court  uaatod  m  a  tmt 
mortgage,  in  tiie  natare  of  a  taortg^igt),  fa ftdead  of  truit  or > iaortg«g>»  ia  iMMtwriili  aad 
eonld  only  hare  been  material  if  Ibe  ioftnmient  had  not  been  neoided. 

Sixiih,  the  mortgage  haring  been  dniy  acknowledged  and  recorded,  no  qoeatioii  aiiMi  apoa 
Ae  non-deliveiy  of  poeaeMion  under  it— iW. 

10.  Alter  the  ezecntlon  and  recording  of  the  mortgage,  the  company,  Jbiarfy  being  one  of  the 
direceore,leaaed  the  propefty  embraced  by  it  to  ITrftpAf  and  othere,  for  fire  yean.  Beiue 
the  expiration  of  the  ieaee,  the  daime  of  the  beneftciaiiee  of  the  tnut  beeanm  dna,  vcie  not 
paid,  and  the  tnutee,  for  tlieir  benedt,  proceeded  to  obtain  an  order  for  the  aale  of  liie  prop- 
ertf .  The  leeeeee  pleaded  the  act  of  the  trostee  in  participating  in  the  Ieaee  to  them,  ae  ea 
eetoppel  m  pai$  of  hie  right  to  foredoee  and  eeQ  the  property.  BM,  that  no  eetoppei 
arieee  npon  the  focte.— iMtf. 

11.  A  precedent  debt  coaetltatee  a  Talnable  cooaideration  for  a  mortgage.— /W. 

See  Jui>o]cnirT,  8, 4;  Ju&ibdiotiok,  4. 

MUBDEB. 
See  CmiMiHAL  Law,  1,  S,  3,  21  to  S5;  IHDicnaBXT,  S  to  11. 

N. 

NAMES. 
See  LrDicTMXKT,  3, 4,  6. 

KBWLT  DISCOVEBED  EVIDENCE. 

An  action  brought  vnder  the  alttcto  of  1368,  to  review  a  JnJgment  on  neoonnt  of  newly  db- 
eoveved  evidence,  cannot  be  enitoJned  wlwce  the  party  aeUng  each  review  might,  by  na- 
eonaUe  diligence,  have  dkcovered  endi  evidence  before  the  fonner  trial;  nor  where  nek 
newly  diecovered  evidence,  if  enbmitted  to  a  Jniy,  wonld  not  deariy  entitle  tiie  party  ed- 
dndng  it  to  a  diilbrent  verdict  from  that  then  found.— iSiuRp^btfie  v.  Wibom,  541. 

NEW  TRIAL. 

1.  BUI  in  chancery,  under  the  old  practioe,  to  obtain  a  new  trial  in  a  caaee  at  law.  Aa- 
ewer  in  denial  of  the  bilL  The  trial  wae  had  under  the  new  code.  The  hill  wae  dieeiiiied 
below.  JBUflythatthe  judgment  wae  cleariyris^t;  that  it  wae  the  nei^lgenoa  of  the  pait^ 
that  prevented  a  euoceeefuldefenee  atlaw,  if  themattereetupinthebillinthiecaeevoBid 
have  conetitated  a  defenee,  of  which  there  ie  doubt;  that,  beeldee,  under  te  new  piactiee 
the  caaee  ie  here  ae  upon  the  finding  of  a  jury  upon  the  focte^— ^fliftr\qr  t.  Bwy,  133. 

3.  A  party  ie  not  entitled  to  a  new  trial  on  the  ground  of  enipriee,ooeaelonad  by  hie  own  nil- 
neee  giving  teetimony  difBtrent  from  what  he  expected  him  to  giveu^-dMontf  v.  Bmk,  153^ 

3.  New  triale  are  rarely  granted  to  enable  the  defondant  to  obtain  teetimony  to  hnprarii  e 
witaeee.— JFTaaiM^  v.  The  StaU,  334. 

4.  Where  the  evidence  ie  not  all  in  the  record,  a  motion  for  a  new  trial  will  be  pieeiieied  te 
have  been  ooirecdyovemiled»if  the  pleadioge  are  euflcient.-nSMbqf  i(  W.T.  Omgdm^^ 
360. 
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6.  Where  tiie  eyidenoe  if  not  in  the  record,  no  qmestiott  arises  npon  the  oTertnling  of  a  mo- 
tion for  a  new  trial,  which  is  not  presented  under  exceptions  prerionslj  taken.— Jimei  t.  7^ 
/State,  857. 

See  Affbal,  1,  5,  6;  SLumns,  5. 

NOTABY  PUBLIC. 
Bee  MoBTOAon,  8,  9. 

NOTICE. 

(^  MoHoH  for  a  New  2Vui/.]  See  Afpbai.,  6. 

0/  Offer  to  Con/ett  Jud^maa,]    See  JuBOXXirT  bt  CosvBBaiov. 

NUISANCE. 
See  LiQVOB  Law,  9. 

0. 

OCCUPYING  CLAIMANTS. 

1.  Where  in  a  suit,  nnder  the  oocnpying-daimanit  law,  to  recoTer  the  yalne  of  improTements 
made  on  land,  the  case  was  at  issue  npon  the  making  of  the  improTcments,  it  eeenu  that  the 
plaintiff  ndght  prove  the  Talae.— ifeGiS  t.  Kamedy  et  al,,  SI. 

9.  But,  under  that  issue,  a  title-bond,  introduced  to  show  that  the  plaintiff  had  no  daim  for 
improYcments,  or  eridence  that  the  plaintiff  had  come  into  Court  and  acknowledged  that 
his  daim  had  been  paid,  is  ioadmissible,  because  not  pertinent  to  the  issue. — Ibid. 

3.  The  defendant,  in  such  case,  cannot  prore  the  present  Talue  of  the  improyements.  The 
plaintiff  is  entitled  to  recoyer  the  yalue  of  all  lasting  improyements  made  by  him  prior  to 
tiie  commencement  of  the  defendant's  action  to  recoyer  the  land  occupied ;  and  the  yalue  of 
such  improyements,  at  the  time  of  the  reooyery  in  that  action,  is  the  measure  of  damages 
in  Ala  action.— 75Mf. 

OFFICES. 
Hddit^TwQ.]  See  CBuavAi.  Law,  aa 

OlOTTED  CASE. 

See  Pbactiob,  5. 

OPEN  AND  CLOSE. 


Adioa  te  damages  in  tiie  lenoral  of  a  partitlDB  faiee.  Answer,  thai  the  taee  belonged 
to  the  diibndaiil,  who  gaye  notfoe,  4e.  On  motion,  the  detmdant  was  tliowed  to  open 
aadch»e.    BW,  Ant thia  was ecror^--AniMs t.  jCmI s( a/.,  lie. 


See  McLeet  et  al.  y.  Felt,  S18;  Plbadino,  4,  5. 

0U8TEB. 
Qf  PfliwsstBw.)  See  ApTBBaa  PoaaBaaunr,  •,  4. 


606  INDEX. 

p. 

PABTIES. 

1.  The  proTiBions  of  tiie  code,  tondiing  putiefl  to  actions,  do  not  interfere  wiA  rigfati,  iMft 
affect  the  remedy  only. — Hancock  y.  Ritehie,  48. 
,^  S.  The  Sapreme  Court  will  not  dedde  a  qnestion  toudusg  parties  to  an  action,  nntess  it  vaa 
raised  by  demniier  or  answer  below. — Mewherter  r.  Price  et  al.,  199. 

9.  Upon  appeal  from  an  order  of  a  connty  board  for  the  payment  of  the  damages  assessed  by 
reviewers  of  a  highway,  together  with  the  costs,  out  of  the  oonnty  treasory,  the  boazd  is  a 
proper  party,  and,  as  such,  most  be  governed  by  the  mles  of  practice  tiiat  obtain  as  to  otiber 
parties.— 7^  Board,  frc,,  ▼.  Hedges,  291. 

4.  Action  by  heirs  against  an  administrator  to  recover  certain  sums  for  which  he  had  fiuled  to 
account.  Answer  that  certain  heirs  of  B,  were  interested,  and  ought  to  be  joined  aa  parties 
plaintiff.  Beply,  that  B.,  for  a  valuable  consideration  by  way  of  advancement  from  A^  his 
fiither  (the  decedent),  in  his  lifetime,  assigned  Us  interest  in  the  estate  to  said  A,,  In  writ- 
ing, which  writing  is  lost,  and  cannot  be  set  out.  ffM,  that  the  heirs  of  B.  ought  to  here 
been  made  parties. — Murphy  v.  Tilly  et  al.,  511. 

8ee  CoHTSAOT,  84;  CSoNVBTUrca,  7;  Mobtoaos,  8;  Plbadutg,  18,  SO,  SI ;  Pk^otigb,  9; 

Pbomxssobt  Notxs,  19;  Ybnpos  ahd  Pubchabui,  8. 

• 

PARTITION, 
Decree  of,  not  appealable  from.]  See  Apfbal,  3,  8. 

PARTITION  FENCES. 

It  Beems,  that  if  a  party  to  a  partition  feno9  desires  to  renvove  |t,  h^  sho^d  take  tiie  same  steps 
to  ascertain  its  value,  and  the  point  at  which  it  would  be  fi4rly  divided,  ee  those  employed 
in  erecting  such  feaceB.^F-'Hainea  v.  Kent  et  al.,  126» 

PARTNERSHIP. 

1.  A.  sold  and  delivered  to  B.fr  C.,  partners,  11,250  pounds  of  poi^,  taking  a  memonndnB 
of  the  price  agreed  upon,  which  was  to  be  paid  six  months  after  the  deHvety  of  the  poik. 
Afterwards,  A.  had  a  settlement  with  B,  (r  C,  when  he  suirendered  the  memomidnn  and 
took  the  individual  note  of  B.  for  the  price  of  the  pork,  payable  six  montha  after  the 
delivery.  The  note  fell  due  July  1, 1854;  A.  did  not  sue  upon  it;  on  the  lOth  of  Afewhr, 
1864,  B.  iUled.  A.  sued B.^  (7. upon th» original  detvt, oflMng to caaoel  tiMBotoerfi. 
Hdd,  that  the  note  of  B.  was  not  a  collateral  security;  that  it  was  but  the  writms  promise 
of  one  partaer  to  pay  a  debt  for  which  both  were  liable ;  that  it  gave  A,  no  additioBal 
security;  and  tiiat  the  fiuluze  of  A.  to  sue  upon  it,  or  demand  payment  before  B.*b  n 
vency,  did  not  discharge  the  firm,  and  cannot  be  set  up  in  bar.  Hdd,  also,  that  a 
assuming  Ae  ikct  that  €.  settled  the  partnership  affairs  upon  the  hypothesis  that  the  oqgi- 
nal  debt  was  paid  by  the  arrangement  between  A.  and  B.,  was  properiy  reteed;  beeaase 
whether  C  did  so  or  not,  was  a  question  for  the  jury.  HM,  also,  that  an  admisaioB  by  A. 
efter  B.*9  insolvency,  to  the  effeet  that  the  acceptance  of  B'9  note  had  dischaiged  C,  is  w 
evidence  that  A.,  at  the  time  he  took  B,'$  note,  agreed  to  disehaqje  C.«*7\^Msr  ^  ol.  v. 
Stoope,^. 

^.  The  taking  of  a  promissory  note  from  one  of  several  joint  debtors,  w  the  note  of  a  ttird 
person,  for  a  preexisting  debt,  is  not  a  discharge  of  tlie  debt,  aniesa  such  is  tlw 
pigreement.^/na. 

See  CoHTBAOT,  1;  CQiu^BATioirf,  4;  Etibskos,  5;  PBomsaoBT  Nonta,  7. 
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PAYMENT. 

See  AoBKCT. 

PLEADING. 

1.  As  a  general  rale,  in  actions  npon  statatetf,  the  complaint  miut  aTer  every  fkct  necessary 

to  bring  the  case  within  the  statute. — SlrubU  ▼.  Nodwift,  64. 
S.  In  a  snit  before  a  justice  of  the  peace,  the  cause  of  action  waa  stated  thus :  "  W.  P,,  Dr. 

to  J,  M,,  thirty  dollars  for  one  gnn,  obtained  by  frand.    April  U,  1857.    [Signed]  J.  AT." 

Bdd,  snffldent.— IfiZfto/ZanJ  r.  Pence,  203. 

3.  Tonching  the  snffldency  of  the  complaint  in  a  Justice's  Court,  the  rule  is  not  changed  by 
the  code  of  185S.— 75uf. 

4.  In  determining  who  has  the  affinnatiye  of  an  issue,  r^;aid  is  had  to  the  substance  and 
effect  of  the  issue,  rather  than  to  the  form  of  it. — McLees  etalr.  Felt,  SIS. 

5.  ReplCTin  for  a  quantity  of  merchandize.  Answer  in  aroidance,  setting  up  that  the  deibnd- 
ant  was  entitled  to  a  lien  upon  the  goods  for  freight,  wherefore  the  plaintiffs  were  not 
entitled  to  the  possession  of  them.  Beply,  in  denial.  Held,  that  the  burden  of  the  issue  was 
upon  the  defendant,  and  that  he  was  entitied  to  open  and  dose;  and  this  notwithstanding 
the  rule  that  allegations  of  Talne  and  amount  of  damage  are  not  considered  as  true  if  not 
controTcrted,  and  notwithstanding  the  duty  of  the  Jury,  in  such  cases,  ,to  assess  the  yalue 
of  the  property  and  the  damages  for  its  detention;  for  the  questions  as  to  such  value  and 
damages  were  merely  incidental  to  the  main  question,  as  to  the  right  to  tlie  possession  of 
the  property. — lUd, 

6.  Where  the  damages  sustained  by  the  pUuntiffs  must  necessarily  be  determined  by  the  fkets 
disdosed  on  the  trial,  the  amonnt  of  damage  claimed  in  the  complaint  is  not  admitted  by 
a  failure  to  plead  the  general  issue.— iZuVf. 

7.  Snit  upon  a  replevin4K>nd.  The  bond  was  executed  on  the  Sftth  of  Janway,  1856,  nnder 
the  following  drcnmstances :  TF.,  the  plaintiff,  was  in  possession  of  the  treasurer's  ofiioe  of 
Knox  county,  under  daim  of  ri^^t.  C,  daimed  the  office,  and  to  tiy  his  right,  com- 
menced an  action  of  replevin  against  W,,  to  recover  the  books  and  papers.  The  books, 
Ac.,  were  taken  by  the  sheriff,  by  virtne  of  the  writ,  and  deUvered  to  C  On  prooutti^  the 
writ,  C.  gave  a  bond,  with  /.  and  D.  as  sureties,  conditioned  for  the  prosecution  of  his  suit, 
&c.  He  fiuled  in  the  suit  W.  sued  C.  and  his  sureties  on  the  replevin-bond.  The  com- 
plaint, by  way  of  introduction,  recites  that  C  occupied  the  office  and  collected  taxes  before 
he  broQfl^t  the  replevin  suit.  All  the  defendants  answered  by  a  general  denial.  J.  and  D. 
answered  in  asecend  panigr^>h,  that  "all  the  money  collected  by  said  C,  which  the  plaintiff 
is  entitled  to  percentage  on,  was  collected  before  the  filing  of  the  bond  mentioned  in  plain- 
tiff's complaint."  No  reply »  Held,  that  no  reply  was  necessary  to  complete  the  issue; 
that  the  suit  being  upon  the  bond,  vrent  only  for  rights  that  accrued  under  the  bond ; 
that  the  introductory  matter  was  not  issuable;  that  the  parsgraph  in  the  answer  which  al- 
leged that  all  C,'»  liability  accrued  before  the  bond  was  executed,  was  an  acgmnentative 
denial  that  any  liability  accrued  under  the  bond  sued  on,  and,  hence,  amounted  to  nothing 
more  than  the  general  deoiaL  The  bond  did  not,  it  may  be  remarked,  purport  to  cover  an- 
tecedent liability.-— Owl:  et  al.  v.  WUliammm,  24S. 

8.  Suit  upon  a  bond.  Answer,  that  the  bond  was  given  to  secnre  the  unpaid  purchase- 
money  of  certain  lands,  and  for  no  other  consideration;  that  at  the  time  of  the  sale,  the 
vendor  represented  that  a  certain  mortgage  of  a  part  of  tlie  lands  had  been  paid,  &c,  but 
that  said  mortgage  had  not  been  paid,  &c  Neither  the  amount  for  which  the  mortgage 
was  given,  nor  the  amount  of  the  decree  of  foreclosure  was  specified,  but  in  these  respects 
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the  ftiuwer  wm  left  blank;  nor  ww  there  aaything  in  the  answer  from  which  the 
oonld  be  inferred.    Mdd^  bad  on  demnrrer. — Bmt  r.  The  North  Biver  Btmk,  268. 

9.  Where  the  terms  of  a  contract  inyolve  a  doubt  as  to  their  true  constraetaon,  a  pluailiiig 
pointing  to  no  fact  or  drcomstance  tending  to  explain  tiie  intent  of  liie  parties,  but  simplj 
contuning  ayerments  which  may  or  may  not  haye  been  consistent  with  their  intent,  is  defeo- 
tiye.— 7^  EvamviUe,  frc*,  Railroad  Co,  r.  MeeiM,  on  p.  276. 

10.  Where  a  paragraph  of  an  answer  contains,  in  addition  to  the  genenl  denial,  alkigatioBs 
oonstitating  separate  grounds  of  defense,  they  may  be  stricken  out  on  moUtm.'^^Jokmam  ^ 
al.  T.  The  CrawfordmnOe,  ^.,  Railroad  Co.,  280. 

11.  Duplicity,  by  our  statute,  is  not  a  ground  of  demurrer;  but  it  is  a  TiolaCioB  boch  of  the 
rules  of  pleading  at  common  law,  and  of  the  third  subdlTision  of  4  M,  2  H.  S.  p.  89.— /W. 

12.  Claim  against  a  decedent's  estate  for  the  amount  of  a  promissory  note  and  n  naifiL 
Answer,  that  the  sums  for  which  the  note  and  receipt  were  giren,  were  paid  to  the  de- 
ceased, with  tiie  understanding  and  agreement  tiiat  the  sums  were  not  to  be  repaid,  hut 
that  they  were  to  be  retained  as  adrancements  on  his  interest  in  hb  fittber's  estate,  and  timt 
the  instruments  were  giyen  merely  to  show  the  amount  of  such  adyancementi.    No  rqiiy. 

Held,  first,  that  the  answer  contained  a  material  allegation  of  new  matter,  whidi  (tliere  being 
no  reply)  must  be  taken  as  true;  and  that  the  plaintiff  could  not  comi^ain  tiiat  tliere 
trial  without  an  issue. 

Second,  that  the  defense  was  not  bad  for  setdng  up  a  yeibal,  contemporaneous 
yarying  the  terms  of  the  note  and  receipt,  because  the  instmnients  were  alleged  to  be  widi- 
oat  consideration  and  inyalid. — Norman  y.  Norman,  288. 

18.  A  paragraph  of  an  answer  containing  an  argumentatiye  denial  of  an  alleged  snbeolption 
of  stock,  which  was  shown  by  the  complaint  to  haye  been  in  writing,  could  only  operate  as 
a  general  denial,  unless  sworn  to,  and  therefore  would  require  no  reply. — Demnf  t.  Tim  In- 
diana, fv.,  AiUway  Co,,  292. 

14.  A  demurrer  to  a  paragraph  of  an  answer,  alleging  for  caoae  Aat  "the  same  does  boc 
state  matter  sufficient  to  constitute  any  defease,"  &c.,  is  good.— Bennett  y.  Skem,  824. 

16.  QfUBre,  whetiier  this  Court  would,  in  any  case,  treat  as  a  nullity,  a  paper  filed  as  a  denar- 
rer,  where  no  objection  had  been  taken  to  it  in  the  Court  below. — Rid. 

16.  Suit  upon  notes,  by  the  administrator  of  />.,  tiie  payee,  against  B.  and  M.^  tlie  maken. 
The  defendant,  B,,  answered,  as  a  defense  to  the  action,  "that  die  two  notes  sued  on  were  exe- 
cuted, on  his  part,  to  secore  the  rent  due  firom  him  to  said  D.'s  estate,  for  tlie  use  of  a 
mill  belonging  to  said  estate,  from  the  Ist  day  of  Mamh,  1866,  to  the  10th  day  of 
1866;  that  he  was  entitled  to  th^  use  of  said  mill  for  the  term  aforesaid  by  yirtoe  of  a  lease 
or  agreement  made  between  the  fonner  administrator  of  said  D*9  estate,  and  tiie  said  £L 
and  M,,  and  that  said  notes  were  executed  at  the  time  of  making  said  lease  betweea  die 
parties  thereto,  as  the  consideration,  on  tiie  part  of  said  defeadantB,  for  the  use  of  said 
mill,  and  that  said  mill  was  propelled  by  water  drawn  from  Ed  liver."  Hie  further  alleges 
that  one  S,  asserts  that  Z).  had  no  right  to  draw  water  for  the  mffl  from  said  riyer,  and  has 
commenced  a  suit  to  test  the  question,  ftc.,  whldi  suit  is  still  pending  and  andetenniiied, 
&c.  Hdd,  that  the  paragraph  constituted  no  bar  to  the  action.  The  matter  of  it  Btght, 
perhi^,  haye  been  used  by  way  of  affidayit  on  whidi  to  moye  bie  Court  lor  a  stay  of  pn>> 
ceedhigs  in  this,  till  the  decision  of  the  other  suit.— JBbdbftuni  e(  ol.  y.  KtrtptOrkkj  844. 

17.  In  a  suit  before  a  justice,  tiie  filing  of  a  promissory  note  by  die  payee  as  the  cane  of  ac- 
tion agahist  die  maker,  is  a  sufficient  complaint^^ldbiiis  y.  EJemM,  846. 

18.  At  common  law,  the  noi^oinder  of  a  necessary  party  phdntiff,  in  actions  ex  wfii'fti, 
might  be  taken  adyantage  of  either  by  plea  In  abatement,  or,  on  die  trial,  under  tlie  geaHal 
issue.— Gornsofi  y.  Clark  etal.,  869. 
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19.  Under  our  fonner  pnctioe,  pleas  in  abatement  were  reqvired  to  be  awoin  to;  bnty  quarts 
whether  the  present  code  has  not  abolished  all  distinctions,  so  far  as  pleading  is  eoncemed, 
between  matter  in  abatement  and  matter  in  bar.-— /Uif. 

90.  Where  the  complaint  aTerred  that  A,  had  asrigned  his  interest  in  the  daun  sued  on  to  the 
plaintiff;  and  a  paragraph  of  the  answer  set  np  that  the  plaintiff  was  not  the  real  partjr  in 
interesi— that  A,  should  have  been  made  a  party  plaintiff:  Hdd^  that  snch  an  assignment 
might  be  made  so  as  to  enable  the  assignee  to  sne  in  his  own  name,  and,  consequently,  the 
paragraph  was  bad.—- /Mrf. 

91.  Moreorer,  the  paragraph  should  hare  stated  focts  going  to  show  that  A,  was  the  real 
party  in  interest,  or  a  necessary  party  .-i—iUf/. 

99.  Where  an  answer  contained  the  general  denial,  other  paragraphs  containing  argnmenta- 
tiTC  denials,  the  matters  set  np  in  iHiich  could  be  proved  under  the  general  denial,  are  bad 
on  demurrer.— iouf. 

98.  Suit  by  the  payee  against  the  makers  of  promissory  notes.  Answer,  that  before  suit 
brought,  the  plaintiff  sold  and  deliyeted  the  notes  to  A,,  and  reoelTed  from  A,  the  price  and 
consideration  of  said  sale,  &c. ;  tiiat  from  the  time  of  such  sale,  &e.,  up  to  the  present,  they 
liava  been  wholly  the  property  of  A,,  and  in  his  possession,  and  ha  Is  the  only  person  who 
has  any  interest  in  them  or  their  proceeds;  that  by  said  sale,  ftc,  the  pUdntiff  assigned  the 
notes  to  A,  without  indorsement;  that  the  plaintiff  is  not  the  owner  of  the  notes,  or  either 
of  them,  nor  has  he  any  interest  whaterer  in  or  to  them ;  that  he  has  not  now,  nor  has  he 
since  said  sale,  &c.,  had,  either  of  the  notes  in  his  possession;  that  the  pbdntiiT  did  not 
dhect  or  authorise  the  commencement  of  this  action  in  his  name,  but  it  was  commenced  by 
the  direction  of  A,  alone.    Edd,  good  on  demurer. — WiUon  et  aL  y.  dark,  385. 

94.  The  notes  sued  on  were  executed  in  Michigan^  and  the  complaint  contained  the  foUowfaig 
danse :  "By  the  law  of  Miehigan,  in  force  at  the  date  of  the  notes,  and  from  thence 
hitherto,  the  said  Clark  [the  plaintiff],  or  his  indorsee,  can  alone  maintain  the  action." 

Hdd,  first,  that  it  U  unoertahi,  from  this  language,  whether  a  statute  is  relied  on  or  not;  but  It 
may  be  so  regarded,  as  the  doubt  must  operate  against  the  pleader. 

Second,  that  the  danse  of  the  complaint  did  not  put  the  law  of  Michigan  into  the  case — it 
amounted  to  nothing. 

Third,  that  where  a  stetute  of  another  stete  is  relied  on,  it  must  be  fully  redted  in  the  plead- 
ing, that  the  Court  may  judge  of  its  effect. — Ihid, 

95.  Bradbenru^  r.  Baxton,  5  iad.  B.  501,  OY«rmled. — Und. 

96.  The  statute  (9  B.  S.  p.  45)  has  changed  the  rule  Ibr  pleading  prirate  statutes  of  tills  stete; 
but  no  change  is  made  as  to  pleading  laws  of  another  state.— TUcf. 

97.  An  answer  setting  up  matter  of  law,  is  bad  both  at  common  law  and  under  the  code. — 
Sim  €t  (d,  T.  Haderigg,  448. 

98.  Action  in  the  Common  Pleas  against  a  railroad  company  for  killing  a  horse.  The  com- 
plaint contained  two  paragraphs,  the  first  founded  on  the  act  of  ifarcA  1,  1858,  and  the 
second,  a  common  count,  in  the  nature  of  trespass  at  common  law,  alleging  that  the  killing 
occurred  through  the  "fkult,  misconduct,  and  negligence"  of  the  employ^  of  the  company. 
A  single  demurrer  to  the  whole  complaint,  and  separate  demurrers  to  both  paragraphs,  were 
overruled.  Answer,  1.  The  general  denial.  9.  Several  paragrephs,  all  going  to  show  that 
the  horse  was  killed  without  tibe  fknlt  of  the  company.  I>emnrrer  to  the  latter  paragraphs 
sustained.  The  deftadant  then  witfidrew  the  general  denial.  Damages  were  assessed  and 
judgment  rendered  for  the  plaintiff. 

BM,  first,  that  the  single  demurrer  to  both  paragraphs  of  tlie  complaint  was  rightly  over- 
ruled. 
Second,  that  Ae  separate  demuner  to  the  first  paragraph  of  the  complaint  should  have  been 
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aoBtained;.  that  the  paragraph  contained  no  canse  of  action — the  Conrt  having  no  jiiittdifr> 
tion  under  the  Btatate. 

Third,  that  the  second  paragraph  of  the  comphiint  was  good  on  demnrror. 

Fonrdi,  that  as  to  that  paragraph,  those  paragraphs  of  the  answer  to  which  a  demvner  was 
sustained,  amounted  to  no  more  than  the  general  denial;  and,  hence,  die  Court  did  not  err 
in  sustaining  the  demurrer,  though  they  would  haye  been  more  properlj  stricken  out  on 
motion. 

Fifth,  that  the  eyidence  not  being  in  the  record,  the  Court  will  presume,  in  fiiyor  of  correct 
action  in  the  Court  below,  that  the  damages  were  assessed  upon  the  good  count  in  the  com- 
plaint, and,  hence,  that  the  error  in  oyorruting  the  demurrer  to  the  first  paragraph  of  tiie 
complaint  cannot  reyerse  the  judgment. — The  IndtanapoUs,  ^.,  Railroad  Co.  y.  Taff€y  458. 

39.  In  a  suit  in  a  justice's  Court,  the  defendant  may  plead  a  set-off  of  more  than  100  dollan, 
and  claim  judgment  for  an  amount  equal  to  the  plaintiff's  claim  and  for  costs. — Murphf  y. 
Evans,  517. 

30.  A  party  cannot,  by  a  claim  for  damages,  give  himself  a 'right  to  reooyer  mora  than  the 
fkcts  stated  by  him  will  warrant.— 7&tVf. 

SI.  But  if  a  party  claim  as  damages  less  than  the  facts  pleaded  will  warrant,  he  is  bound  by 
the  sum  dumed,  and  can  recoyer  no  more. — Ibid. 

32.  A  paragraph  of  an  answer  pleaded  to  the  whole  cause  of  action,  but  answering  only  a  part 
of  it,  is  bad  on  demurrer. — Ibid.  And  see  Pursdl  ti  at.  y.  Pappenheimer  et  al.,  327;  ConweB 
€tal.T.  Finndl  et  al.,  527. 

See  CoNTiucT,  22,  24 ;  Corpobatioits,  2, 3;  Crixikal  Law,  17;  Executors  avo  Ai>- 

MIXIBTRATORS,  2,  3;  FRAUDULENT  ConVBTAKGB,  5,  6;   IirDICTXEVT  ;   MORTGAGE,  6,  7; 

Ofek  akd  Close;  Parties  ;  Practice,  8,  9, 11 ;  Proxissory  Notes,  3, 4,  9, 10, 11, 
18, 19,  25;  Railroad  Compaet,  1;  Witkess,  1,  2. 

POSSESSION. 
€(f  Rood  Estate,]  See  AjoyBRSE  Possession. 

PRACTICE. 

1.  In  a  suit  commenced  by  biU  in  chancery  under  the  former  practice,  where  the  trial  was  had 
by  the  Court  under  the  code,  and  the  eyidence,  though  conflicting,  tended  to  support  Ae 
conclusion  of  the  Conrt, — hdd,  that  the  judgment  must  be  afiElimed.<--FaN£Airicicjii  y.  Van- 
blaricum  et  al.,  19. 

2.  Where  the  grounds  of  objection  to  eyidence  do  not  appear  to  haye  been  preeented  in  the 
Court  below,  the  objection  will  not  be  considered  in  the  Supreme  Conrt — McGiU  y.  Kat- 
nedfy  «e  a/.,  on  p.  21. 

8.  This  Court  will  not  reriew  a  refusal  to  set  aside  a  yeidict  on  account  of  ezoessiye  dan- 
ages,  where  substantial  injustice  does  not  appear  to  haye  been  done. — Wolcott  y.  Yeager  «f 
«;.,  84. 

4.  If,  in  a  suit  commenced  and  put  at  issue  before  a  justice  of  the  peace,  tiie  defendant  plead 
a  promissory  note  as  a  set-off,  the  plaintiff  may,  upon  appeal  to  the  Common  Fleas,  prove 
upon  the  trial  that  the  note  was  assigned  to  the  defendant  after  the  commencement  of  tlie 
suit.  No  reply  under  oath,  denying  that  the  note  was  assigned  to  tiie  ddendaat  before 
suit  is  necessary,  under  the  code  of  1852. — Rick  r.  Sovacool,  148. 

5.  On  the  supposition  that  4  217,  R.  8. 1843,  is  continued  in  foroe  to  supply  an  <»iitted  case, 
the  omission  of  the  plaintiff  to  deny,  under  oath,  that  the  assignment  was  made  before  suit, 
would  authorise  the  defendant  to  giye  the  note  and  assignment  in  eyidenoe,  without  proof  of 
execution;  and  the  assignment  would  be  prima  fade  eridence  that  it  was  made  at  the  dale 
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on  ito  face;  bat  the  plaintiff  might  prove  that  it  was  not  made  until  after  the  oommenoe- 
ment  of  the  suit. — Ibid. 

6.  Instruction  to  the  jury  upon  a  point  touching  which  there  was  conflicting  testimonj,  as 
follows :  "In  civil  cases,  the  preponderance  of  evidence  must  govern  the  verdict.  You  will, 
therefore,  upon  this  point,  adopt  that  opinion  which  seems  to  prevail  with  the  greater  number 
of  witnesses/'    Beld,  that  this  was  error. — McLees  et  a/.,  v.  Felt,  218. 

7.  Where  a  case  was  tried  by  the  Court  by  consent  of  parties,  upon  the  general  denial,  and  no 
motion  for  a  new  trial  was  made,  the  evidence  is  no  part  of  the  record,  and  the  finding  will 
not  be  disturbed  on  appeal.— 'Coojb  et  al.  v.  WiUuxmeon,  242. 

8.  Suit  upon  a  note.  Answer,  1.  That  the  consideration  of  the  note  was  illegal,  being  intoxi- 
cating liquors;  2  and  3.  Other  defenses.  Demurrer  to  the  first  paragraph  of  the  answer. 
The  demurrer  was  argued,  and  thereupon  the  defendant  withdrew  the  second  and  third  par- 
agraphs of  the  answer.  The  Court  sustained  the  demurrer  to  the  first,  and  rendered  final 
judgment  for  the  plaintiff  for  tiie  amount  of  the  note.  The  defendant  excepted,  and  as- 
signed for  error  the  sustaining  of  the  demurrer,  and  the  rendering  of  judgment  without 
giving  the  defendant  an  opportunity  to  answer  over. 

Hdd,  that  the  demurrer  was  rightly  sustained ;  that  the  first  paragraph  of  the  answer  was 
framed  to  bring  the  case  within  the  liquor  law  of  1855;  but  that  law  being  nnoonatitulional 
and  void,  the  sale  of  the  liquor,  for  au^t  that  iq>pear8,  was  legal,  and  the  consideration  of 
the  note,  consequently,  valid ;  that  as  to  the  second  ground  of  error,  it  does  not  appear  that 
the  defendant  asked  for  leave  to  answer  further,  and  the  feet  that  he  withdrew  two  para- 
graphs of  his  answer  undemurred  to,  shows  that  he  rested  Ms  defense  upon  the  very  question 
which  was  decided  upon  the  demurrer  to  the  first  paragraph ;  that  the  demurrer  did  not  go 
to  matter  of  form,  but  of  substance.  Held,  also,  that  this  case  does  not  fall  within  ^  382,  2 
B.  S.  p.  123 ;  that  when  a  demurrer  is  overruled  the  judgment  is  that  the  party  demurring 
plead  over;  that  hero  the  demurrer  was  sustained,  and  the  demurring  party  had  no  occa- 
sion to  plead  over.— Mui^eof  v.  Block,  244. 

9.  Section  63,  2  B.  S.  p.  41,  prescribing  tiie  manner  in  which  a  deibndant  may  bring  a  new 
party  into  Court,  contemplates  that  the  party  shall  be  a  necessary  one,  against  whom  leUef 
is  sought  and  final  judgment  may  be  rendered;  and  the  answer,  under  that  section,  must 
not  only  state  the  matter  relied  on  for  relief,  but  it  must  contain  a  prayer  for  that  relief 
against  the  proposed  new  party.— ConiUiA  v.  Bowman,  254. 

10.  In  actions  commenced  before  a  justice  of  the  peace,  any  matter  of  defense  except  the 
statute  of  limitations,  setoff,  and  matter  in  abatement,  may  be  given  in  eridenee  without 
answer. — Forgeif  v.  Thicker,  820. 

11.  The  complaint  may  be  amended  at  any  time,  so  as  to  cover  interest  aceming  afler  the 
commencement  of  the  suit;  but  if  leave  to  so  amend  be  not  asked  in  the  Court  below,  the 
Supreme  Court  will  not  make  the  amendment.— Bifflrngsfay  et  vx.  t.  Dean,  331. 

IS.  To  justify  action  by  a  Court  of  this  state  upon  the  common  law  of  a  foreign  state,  the . 
law  must  be  proved.^Z&u^. 

13.  Sudi  proof  may  be  made  by  putting  in  evidence  the  books  of  reports  of  the  decisioBs  of 
the  Supreme  Court  of  such  foreign  state. — Ibid. 

14.  It  appears  by  a  bill  of  exceptions  in  this  case,  that  the  defendant  asked  the  Court  to  make 
a  statement  of  the  facts  in  the  case,  and  its  conclusions  of  law  thereon,  "and  to  make  it  a 
part  of  the  record  in  this  case."  Here  the  bill  closes,  and  it  does  not  appear  why  sndi  a 
statement  is  not  in  the  record.  The  bill  does  not  allege  that  the  Court  refused  to  make  it, 
nor  was  any  exception  taken.  Held,  that  a  compliance  with  the  request  was  waived  by  the 
party,  or  that,  if  complied  with,  the  appellant  has  not  seen  fit  to  have  the  statement  copied 
into  this  rsoord.— Adorns  t.  £ems,846. 

15.  Where  a  paragraph  of  an  answer  was  rejected,  but  no  exception  was  taken,  nor  was  tiie 
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pMn^nph  nuide  part  of  tlM  nootd  ligr «  UU  of  ezceptioM,  ihamfjti «  pangmph 

into  the  transcript,  purportiDg  to  be  tlie  one  rejected,  no  qoettion  apon  it  is  pieeeBied  im  tltt 

Supreme  Coort— uidSkuw  v.  Hmiaon  €t  aL,  972. 

16.  A  question  as  to  parties  not  made  by  the  pleadings  in  tbe  Court  below,  cannot  be  ndaed 
in  tlie  Supreme  Covat.'—'Ibid, 

17.  The  eridenoe  giren  by  the  plaintiff  in  this  case,  is  in  the  record.  That  gifcn  hy  Ifaa  de- 
ftndaat  it  referred  to  thus:  ''The  defendant  then  gaTO  in  eHdenoe  tiie  feets  set  forth  in  the 
second  paragraph  of  his  answer  herein,  (wiiich  paragraph  has  been  Iwsrclofese  set  ot  in  said 
answer).  This  was  all  the  eridonce  in  this  cause."  .BeU,  thai  the  evideMoa  was  not  in  ti» 
reoord.— ^foitf. 

18.  The  defendants,  in  tids  case,  first  answered  simplj  in  abatement  This  answer  was 
disposed  of  by  the  Court,  and  thereupon  tiiey  answered  orer  to  te  meiils.  Hdd,  dmi  this 
seems  to  be  the  most  convenient  practice;  that,  at  all  events  it  is  not  tubstantinlly  annoe- 
ous.*-  Wrighi  eialr.  Bumfy,  898. 

19.  In  the  absence  of  a  proper  record  disdosing  the  reasons  for  a  raUng  iriiieh  is  aasigBBdliDr 
enor,  the  Supreme  Court  will  presume  in  fevor  of  oonect  action  in  tiie  Goura  below.-— 
FeMamtr  etoLy.  Biajfi,  478. 

90.  When  tiie  record  does  not  show  Ibat  an  otsjectiott  to  the  admission  of  evidence  was  made 
at  te  time  each  itsm  of  the  evidence  oljeded  to  was  ofibred,  Ae  admisBion  of  it  Is  not 
available  as  enor^-— Dtomatt  v.  BaaUtt,  494. 

See  AicBWDiairT;  Appeal;  Attagbkent;  Babtaudt;  Bill  of  Excbptiors;  Beisfs; 
CowTiirnAKCB;  Instructiohs;  Judgxxht,  7;  Judouvt  bt  Coktbssion;  Judgmxht 
BT  Dbpault;  Nbwlt  Discotbbbd  Etidbhcb;  Nbw  Trial;  Opbk  ahd  CLoes;  Far- 
TIBS,  2,  3;  Plbadiko,  4,  5,  6,  10,  28;  Procbss;  Bbtrial;  Rvlbs  of  Court;  Seduc- 
tion, 4;  Slahdbr,  4,  5 ;  Trial;  Verdict. 

PRESUMPTION. 
Of  LegaHtjf  of  Warrant]        See  Assault  ahd  Battery,  9. 

PROCESS. 


1.  Process  served  upon  die  agent  of  a  railroad  company.  Judgamnt  by  dsfimlt.  Tfaeinit 
and  return  are  in  the  record.  Tbe  record  also  states  ^at,  "it  appearing  to  the 
of  the  Court  that  the  plaintiff's  complaint  had  been  filed,  and  tlie  summons  issi 
duly  served  by  the  sheriff  on  the  defendant,  more  than  ten  days,"  Ac,  "and  it  ftutiier  sp- 
pesring,"  Ac,  "it  is  considered,"  Ac  JleU,  that  it  appears,  fvuia  /km,  tbaa  the  s«vice 
was  good;  that  if  the  corporation  was  not  chartered  in  tiie  state,  or  its  principal  olBce  wai 
outof  the  stale,  or  if  it  had  no  office  in  the  county,  it  shonld  have  been  shown  bythsds- 
ibndant— 2%e  Cineumati,  fir,.  Railroad  Co.  t.  Knowltan,  339. 

9.  Suit  OB  notes.  The  writ  was  signed-*"  A^A  Hamikim,  deputy  cleric,  ibr  JUa />.  JbMi, 
dork."  No  motion  was  made  to  quash  the  writ  The  retain  of  servioa  is— ''Served  by 
leading.  [Signed]  TTOiiim  Casismw, sheriff, by /.  IF«  CWmsiw, deputy.  AM,thatthB 
ntnm  of  service  was  sufficient,  though  it  would  have  been  better  to  have  added  aAsrthe 
words— "to  the  defendant"  JX^U,  also,  that  it  would  have  been  more  Ibnnal  had  the  dsp- 
v^eleik  signed  the  name  of  the  dark  first,  by  him,  as  deputy,  to  the  writ;  but  the  writ  if 
substantiafly  good.^Bolmager  r.  Dmkam  H  al.,  346. 

3.  Where  process  was  dated  i>aoeai6er  9S,  and  was  served  bythe  sheriff  on  the  Mthof  ths 
same  month,  commanding  the  deiendanta  to  appear  on  the  second  day  of  tlm  ensuii^  Afr^ 
term,  and  at  the  faitervenjag  .AmMarjf  teim,  commencing  on  the  fifth  day  of  that  month; 
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jndgmenl  ww  x«iid«red  agaaut  tlie  defendantB  bj  defimlt: — Hdd,  that  the  pioQiM  was  a 
nnllitj,  aod  tlie  jodgment  illegaL— •Cbrvy  et  al.  t.  Bulkr,  391 . 

See  JuBOMXRT  bt  Dbfault,  2;  Bailboad  Company,  13, 14. 

PBOmSSOBY  NOTES. 

1.  In  a  snit  by  die  asBignee  of  a  promJMory  note  against  the  maker,  the  defendant  is  estop- 
ped to  set  vp  the  inralidity  of  the  note,  as  between  himself  and  the  payee,  if  the  plaintiff 
pudiaaed  the  note  npon  the  promise  of  the  defendant  to  pay  it.^-Potoen  t.  Talbott,  I. 

a.  Where  promissory  notes,  secured  by  ooUateials,  were  placed  in  the  hands  of  an  attorney 
for  collection,  and  he  placed  them  In  the  hands  of  others  for  the  same  purpose,  and  after- 
wards, by  a  Teibal  contract,  he  purchased  all  the  client's  interest  in  the  notes,  taking  a 
written  asrignment  of  the  coUatends : — 

Held,  first,  that  the  Terbal  contract  vested  in  the  attorney  an  equitable  interest  in  the  notes, 
and  no  other  assignment  or  deUvery  of  them  was  necessary. 

Second,  liiat  under  the  code,  suit  npon  the  notes  should  be  brought  in  the  name  of  the  pur- 
chaser, he  being  the  real  party  in  interest — ffaneodc  r.  lUu^,  43. 

3.  Actbn  by  tiie  assignee  against  the  maker  of  a  promissory  note.  Answer,  that  the  note 
was  given  for  sheep;  that  the  payees  represented  themselyee  as  dealers  in  sheep,  and  ac- 
quainted with  their  diseases,  and  that  tiie  sheep  were  sound ;  that  dAfendant  im  Ignorant 
of  the  disease  called  footnrot;  that  he  relied  npon  tiie*  representations  of  the  payees;  that 
the  sheep  had  foot>rot,  which  is  contagions ;  that  be  had  fire  tfionsand  other  sheep  with 
which  he  desired  those  purchased  to  ran,  of  which  the  seUers  had  notice ;  that  before  be 
knew  that  they  were  diseased,  and  whilst  they  were  running  with  his  other  sheep,  the  latter 
were  infected;  that  he  was  damaged,  &c.,  1,500  dollars.  Held,  that  this  was  a  good  de- 
fense.—ibm  ▼.  WaOaee,  113. 

4.  The  second  paragraph  of  the  complaint  set  up  representations,  and  the  third  a  warranty, 
of  soundness,  &c.  Beply,  that  the  price  to  be  paid  was  3,100  doUars ;  that  two  notes  were 
executed  payable  at  the  same  time,  the  one  now  sued  on,  and  one  yet  unpaid  and  held  by 
the  payees  for  1,000  dollars;  that  the  sheep  were  worth  to  the  defendant  the  foil  amount 
for  which  suit  Is  brought;  that  If  the  sheep  were  diseased,  their  vafaie  was  not  tiiereby 
diminished  to  an  amount  equal  to  the  other  note.  Heldf  that  the  reply  was  bad  on  demur- 
rer; Aat  the  defendant  ml|[^  set  np  the  damages  against  eitfaer  note.— iW. 

6.  Li  a  suit  by  the  assignee  of  a  promissory  note  against  the  maker,  the  defendant  cannot  set 
up  tiie  lATalidlty  of  the  note  aa  between  himself  and  the  payee.  If  the  plafaitiff  purchased 
the  note  vpon  the  promise  of  the  defendant  to  pay  it— >iW. 

6.  A  promissory  note  or  a  due-bfll  is  prima  Jhde  evidence  of  a  settlement  of  all  accounts  be- 
tween the  parties  np  to  its  date.— Ajfoaiiftdk  r.  i2a2a^  136. 

7.  Where  a  note  is  given  to  a  member  of  a  firm,  it  may  be  shown  to  have  been  given  for  a 
balance  on  settlement  with  the  firm.-*Z6iii. 

8.  The  assignor  of  a  promissory  note  Is  not  liable  on  the  assignment  where  no  suit  has  been 
bioug^  by  the  assignee  against  the  maker,  unless,  at  the  time  die  note  became  due,  the 
maker  had  no  property  snlgect  to  execution. — Dfigdah  v.  JIMm,  194. 

9.  GtoryB  TVtiM,  Jamm  MoBon,  and  Benjamin  Spencer,  partners  under  tfie  name  of  Tram, 
Mamm  4r  Co.,  sued  WUUam  Graeee  and  ffmna  Andrewe,  upon  a  promissory  note  for  the 
payment  of  603  dollars.  The  complaint  alleges,  In  the  usual  form,  that  the  note  was 
made  by  the  defendants,  payable  to  the  plalntUfe,  by  their  copartnership  name  of  Tratii, 
Maun  4*  Cb«  Answer,  the  general  denial.  Trial  by  the  Court  The  note  sued  on  was 
tlie  only  evidence.  The  judgment  is  said  to  be  erroneous,  becanse  there  was  no  evidence 
tendfaig  to  prove  that  the  plalnti£b  constituted  the  firm  of  TVotn,  Afesoa  #-  Co,    Bdd,  that 
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tliu  position  is  not  tenable ;  that  there  being  no  plea  Teriiled  hy  affidavit,  in  whadk  the 
averment  that  thej  are  the  payees  of  the  note  is  denied,  it  was  not  incnmbeni  on  the  pbte- 
tiffs,  nndcr  the  pleadings,  to  prove  that  thej  constituted  the  finn  of  Train,  Mamm  fr  Co, — 
Groves  et  al.  v.  Train  et  al.,  198. 

10.  It  was  objected,  in  this  case,  that  the  complaint  was  against  Joshua  P.  Hunt,  and  tbe  note 
offered  in  evidence  was  signed  by  J.  P,  Hunt.  Hdd,  that  there  is  nothing  in  this  objection. 
— HwU  V.  Raymond  ei  al.,  215. 

11:  The  note,  or  a  copy  of  it,  was  filed  with  the  complaint  as  a  port  of  the  caose  of  acdoB. 
Held,  that  this  was  equivalent  to  an  avennent  that  the  defendant  made  the  note  bj  tiie 
name  of  J,  P.  Hunt;  that  if  he  had  intended  to  put  in  Issue  the  making  of  the  note  by  that 
name,  he  should  have  denied  the  same  under  09ih.^^Ibtd. 

12.  Where  the  assignor  of  a  promissory  note,  by  sale  and  delrreiy  without  li 
writing,  is  deceased,  a  complaint  upon  it  by  the  assagnee  must  make  his  personal 
tative  a  party,  or  show  that  there  is  no  such  representative. — St.  Jokn  v.  Hardwick,  S5I. 

IS.  The  statement  by  a  notary,  in  the  certificate  of  the  protest  of  a  promissory  note  for  non- 
payment, that  he  gave  written  notice  of  protest  to  the  indorser,  is  equivalent  to  saying  that 
he  placed  a  written  notioe  in  the  indorscr's  hands.— O'iNTei/  v.  ZHcktim,  S5d. 

14.  An  assignment  is  not  complete  without  a  delivery;  and  where  a  promisaorj  note  is  Ibond 
in  the  hands  of  one  who  had  made  an  indorsement  thereon,  wliich,  if  aeoompaiiied  by  de- 
liveryj  would  have  amounted  to  an  assignment,  the  presumption  would  be  that  the  ass%n- 
ment  was  never  completed,  and  he  might,  even  after  suit  brought,  strike  out  such  indone- 
mcnt. — McCormick  v.  Eddand,  293. 

15.  Where  the  original  payee  of  a  promissory  note  negotiable  by  statute,  six  days  after  die 
date  of  the  note,  indori^ed  on  the  back  thereof  these  words :  "I  guarantee  the  paymeat  of 
this  note,  and  costs,  if  any  are  made  on  it :" 

Hdd,  first,  that  ho  was  an  absolute  promisor,  unconditionally  bound  to  pay  the  note,  and  not 
an  indorser,  nor  a  guarantor,  in  the  ordinary  and  cnlaiged  sense  of  the  term. 

Second,  that  no  notice  of  presentment  and  non-payment  of  the  note  need  be  shown. 

Third,  that  the  contract  indorsed  on  the  note  was  itself,  in  substance  and  legal  effect,  a 
issory  note;  and  where,  in  a  suit  upon  it,  the  complaint  alleged  the  insolvency  of  the 
of  the  note  so  indorsed,  the  defendant  would  be  liable,  without  proof  of  the  aU^gatioa. — 
Burnham  v.  GaUentine,  295. 
N^  16.  Where  the  indorser  of  a  promissory  note  payable  in  bank,  wrongftilly  obtained  potter 
sion  of  the  note  before  it  was  due,  and  retained  it  until  alter  maturity,  and  took  other  steps 
tending  to  show  a  primary  liability  on  Us  part  to  pay  the  note  ^—Hdd,  that  he  was  not  en- 
titled to  notice  of  presentment  and  non-payment. — HavenM  v.  Ta&ott  et  al.,  823. 

17.  The  statute  (2  R.  S.  p.  28,  ^  6)  requires  the  assignor  of  a  promissory  note  without  in- 
dorsement in  writing  to  be  made  a  defendant  to  a  suit  by  the  holder;  and  where  the  as- 
signor and  holder  reside  in  different  counties,  suit  may  be  Iwongfat  in  either.— TFonf  v. 
Badl,  327;  ArbuckU  et  al.  v.  Spattgh,  372. 

18.  A*  obtained  a  judgment  against  B.  upon  which  execution  issued,  but  the  sheriff  ooald 
find  no  property.  A.  then  made  affidavit  and  complaint  that  B.  had,  a  short  time  befin 
the  rendition  of  the  judgment,  sold  a  large  amount  of  proper^  to  C,  for  which  he  had 
taken  promissory  notes  for  10,000  dollars,  none  of  which  were  yet  due;  and  prayed  an  or- 
der for  the  application  of  so  much  thereof,  when  pidd,  as  would  satisfy  the  Judgment^  and 
forbidding  the  transfer  of  the  notes.  The  proceeding  was  based  upon  ^\  522,  5SS»  524, 
2  B.  S.  p.  153.  Demurrer,  on  the  gi-ound  that  the  affidavit  and  complaint  showed  that  the 
notes  were  not  due,  overruled.  Held,  that  there  was  no  error. — Pwndl  et  aLr.  Pofpa^- 
heimer  et  a/.,  827* 

19.  B.  then  answered  that  the  notes  were  given  ipr  real  estate,  for  which  a  eonveyaaoe  was 
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executed;  that  he,  fi./wu  to  complete  a  house  thereon,  and  gaye  his  bond  in  5,000  dollars 
to  that  eflRBct ;  that  he  was  miablo  to  comply  with  his  contract,  and  C.  had  advanced  800 
dollars'  worth  of  materials,  ftc.  HMf  that  if  the  answer  was  intended  to  coyer  more  than 
800  dollars,  it  was  too  indefinite ;  that  if  it  was  only  intended  to  coyer  800  dollars,  or,  in- 
deed the  5,000  dollars,  it  was  not  an  answer  to  the  whole  complaint;  that  the  ayennent 
that  B.  conld  not  comply  with  the  contract  does  not,  of  itself,  make  the  answer  good, 
whilst  the  conyeyance  of  the  land  and  the  contract  therefor  remain  in  force.— /£fVf. 

20.  The  Conrt  rendered  judgment  against  C.  for  403  dollars,  38  cents — that  being  the  amount 
of  the  judgment,  interest,  and  costs  against  B.— and  ordered  that  C.  pay  the  same,  with 
interest,  on  or  before  the  time  the  first  note  matured,  and  that,  in  default  of  payment,  an 
execution  should  issue  agunst  C,  as  upon  other  judgments.  /Teft/,  that  the  judgment  was 
wrong;  that  the  order  should  only  haye  enjoined  and  forbade  the  transfer  of  the  notes  by 
the  holder,  or  the  payment  of  the  debt  by  the  maker,  until  the  debt  matured,  or  until  further 
order  by  the  Court,— i&u/. 

21.  Suit  upon  promissory  notes.  Answer,  that  the  defendant,  on,  &c.,  subscribed  for  sixty 
shares  of  the  stock  of  a  railroad  company,  upon  condition  that  the  road  should  be  located 
within  a  mile  of  B.;  that  on,  &c.,  the  agent  of  the  company,  to  induce  him  to  execute  notes 
for  the  nominal  amount  of  said  stock,  falsely  represented  that  the  company  were  about  to 

'  proceed  to  locate  and  construct  the  road  according  to  the  condition,  and  to  enable  them  to 
do  so,  it  was  necessary  that  they  should  hate  such  notes;  that  defendant,  relying  upon  such 
representations,  executed  the  notes  in  suit;  that  the  company  hate  not  located  nor  con- 
structed the  road  within  a  mile,  Ac.,  nor  did  they,  when  such  representadons  were  made, 
intend  to  do  so»  The  defendant  failed  to  pay  the  notes  at  maturity.  It  did  not  appear  that 
the  company  had  abandoned  the  work,  nor  that  they  had  incapacitated  themselyes,  in  any 
way,  from  complying  with  the  condition. 

HeUf  first,  that  tiie  performance  of  the  condition  by  the  company  was  not  intended  to  precede 
the  payment  of  the  notes. 

Second,  that  the  defendant,  haying  feUed  to  pay  the  notes  at  maturity,  cannot  set  up  the  fail- 
ure of  tiie  company  to  perform  the  condition.-^JC!&r,  BofnoUk,  and  McChmmon  y.  Jchnmm 
et  al,,  337. 

22.  A  promissory  note  executed  by  a  railroad  company  to  their  president,  and  assigned  by 
him,  is  prima  Jade  yalid.—- 7^  Cincinnati,  fx*,  BaSbroad  Co.  y.  KnowUtm,  389. 

23.  Suit  before  a  jnstioe  of  the  peace,  whei«  judgment  was  rendered  by  deiknlt,  and  the  cause 
appealed  to  the  Circuit  Court,  where  it  was  tried,  and  judgment  rendered  for  the  plaintiffs. 
The  cause  of  action  filed,  consisted  of  two  notes,  signed  N.  T,  Hauier,  and  payable  to  W, 
W.  and  C,  H.  Hayn,  In  the  Circuit  Court  the  defendant  moved  to  dismiss  the  cause,  with- 
out,  howeyer,  stating  the  ground  of  his  motion.  The  motion  was  oyerruled,  and  the  de- 
fendant excepted.  Hddj  tiiat  if  the  motion  was  predicated  upon  any  insuiBdency  of  the 
writ,  as,  that  it  was  issued  by  the  initials  of  the  parties  only,  we  cannot  notice  the  defect,  as 
it  was  not  pointed  out,  and  as  the  writ  is  not  before  us.  If  the  alleged  insuiBdency  of  the 
cause  of  action  was  the  ground  of  the  motion,  it  was  correctly  oyerruled,  as  that  is  suffl- 
dent.— ifottser  y.  Hay$  et  al.^  368. 

24.  It  was  daimed  that  the  evidence  offered,  being  the  notes  only,  was  insufiident  to  sustain 
a  finding  for  the  plaintiffs.  Held,  that  there  is  nothing  in  this  olijection.  The  notes  were 
filed  as  a  cause  of  action,  and  the  execution  of  them  by  the  defendant,  not  being  denied 
under  oath,  no  proof  of  such  execution  was  necessary.  Ndther  was  any  proof  necessary 
to  show  that  Uie  notes  were  payable  to  the  plaintifi^,  that  not  being  put  in  issue  by  any  form 
of  pleading  verified-by  affidavit.— /bii/. 

26.  The  averment  in  a  complaint  diat  the  payee  of  a  promissoiy  note  sued  on  indorsed  it  to 
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the  plaintiff,  is  eqidvileiit  to  tn  avcnnent  tliat  the  payee  aMigned  the  sole  to  the  iadonee 
by  a  writing  on  the  bade  of  it,  under  his  own  hand. — Kern  el  al.  r.  Hadengg,  448. 
96.  TIm  assignment  of  a  promissory  noto  giren  to  secure  the  parthase  money  Unt  real  estate, 
carries  with  it  the  vendor's  lien  on  tlie  property.— Auf. 

See  Bills  or  Exchanob;  Cokstitutional  Law,  1;  ConpoBATioxs,  9  to  8;  Ludta- 
TICKS,  8;  MosTOAOB,  1,  9,  8,  6,  7;  PA&TmnsHip;  Plxadihg,  16,  S3,  94;  Pkacticb, 
4,  5;  UsiTKT,  6,  7. 

PB08ECUTINQ  ATTORNEY. 
See  Crimival  I^aw,  17, 19;  Docket  Fnns;  IsDiCTimrT,  11. 

PURCHASE-MONEY. 
See  AonvoT;  Coktbtaxcb,  6;  Plxadiho,  8;  Usubt,  6. 


RAILROAD  COBCPANY. 

1.  Action  by  an  employ^  of  a  milroad  company  against  the  company,  to  reoorer  damages  for 
an  injury  receiTed  whilst  in  tlw  employ  of  tlie  company  as  a  brakeman,  occasioned  by  the 
roughness  of  the  road  and  the  brealdng  of  a  defective  axle.  Demufrer  to  tiie  oonqilamt, 
ibr  the  fifth  statutory  cause,  OTermled.  The  objection  was,  tiiat  the  complaint  did  not  nega- 
tire  a  knowledge,  by  tiie  plaintiff,  of  tiie  condition  of  the  road  and  marhfpfry.  Bidy  that 
this  was  not  necessary;  tiiat  it  was  matter  of  defense,  which  would  mote  properiy  appear 
in  tiie  answer. — The  IndianapoliM,  ^.,  Railroad  Co,  r.  Klein,  88. 

9.  The  case  of  The  IndianttpoUM,  frc.,  Railroad  Co,  t.  Love,  10  Ind.  B.  564,  aflinMd.— iUi 

8.  Where  tiie  articles  under  which  a  railroad  company  organised,  provided  tiiat  subscribsn 
of  stock  should  haTO  the  privilege  of  taking  jobs  of  grading  the  road,  furnishing  ties,  Ac., 
at  the  estimate  of  the  engineer,  and  lettings  of  such  work  were  publicly  adTortised  to  take 
place  on  a  certain  day,  and  the  subscribers  did  not  before  or  on  tiiat  day,  oflte  to  take 
jobs,  Ac;  held,  thai  they  could  not  aftowards  daim  the  right  to  do  so. — Mbiem  doLr. 
The  CrawfardevilU,  ^.,  RaOroad  Co,,  980. 

4.  Parol  eridence  Ib  admissible  to  show  the  date  of  the  filing  of  the  artides  of  assodatioo  of 
a  railroad  company  organised  under  tlie  general  statute  of  1869,  in  tiie  oflioe  of  tiie  sscntsiy 
of  state.^/6ttf. 

6.  The  filing  is  no  part  of  such  artides.  It  b  a  fact  separate  firom  and  independent  of  Aen* 
It  IB  a  Act  separate  from  the  indorsement  of  the  Hut  of  filing.  The  indorsement  is  not  ths 
filing;  it  can  be  no  more  tiian  prima  Jade  evidence  of  the  time  of  tiie  filing. — Rid. 

6.  Illegality  in  the  election  of  the  directors  of  a  railroad  company,  is  no  defense  to  an  aclioa 
upon  a  subscription  of  stodL^-7W. 

7.  Where,  by  the  terms  of  subscriptbn,  the  stock  of  a  raikoad  company  was  payable  stsack 
times  and  in  sudi  sums  as  tiie  board  of  directors  should,  ficom  time  to  time,  rsqairs,  bat 
no  assessment  was  to  exceed  10  per  cent,  on  the  subscription,  and  assesomenta  were  not 
to  be  laid  oftener  than  once  in  sixty  days:— ITe^  that  no  personal  demand  of  payment  of 
installments  was  necessary  before  suit;  and  that  it  was  no  oljectkm  tliat  tlie  assessmsnts 
upon  diffiarent  subscribers  were  not  uniform  in  amount,  so  tiiat  they  did  not  exceed  10  per 
oent.— iW. 

8.  By  S  796,  9  R.  S.  p.  999,  an  action  against  a  corporation  may  be  instituted  in  any  eouoly 
where  the  corporation  has  an  office  or  an  agent  upon  whom  process  mi^  be  sored;  sad 
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80  of  the  saiae  act  (a  B.  8.  p.  84),  is  not  in  conflict  with  4  796.— 7A«  New  ABnny,  4rc„ 
Railroad  Co.  y.  HoMktU,  SOI. 

9.  Bailroad  oorporationg  may  bo  regarded  as  lendent  in  each  comitj  in  which  thej  hare  an 
office  or  agencj,  or  an  officer  or  agent  upon  whom  process  may  bo  served.— ifticf. 

10.  A  contract  for  fencing  a  portion  of  the  track  of  a  raihoad,  made  by  a  general  agent  of  the 
company,  will,  nnder  onr  statnte,  bind  the  corporation. — Ibid, 

11.  TKe  JeffenonviUe  Railroad  Company  y.  Martin^  10  Ind.  R.  416,  adhered  to. — GMert  y. 
Tke  JeffarsonviUe  Railroad  Co,,  366. 

IS.  Snit  against  a  railroad  company  for  killing  a  mare.  It  appears  that  the  animal  was  killed 
within  the  limits  of  a  town  through  which  the  railroad  mns,  which  was  laid  off,  platted,  and 
recorded,  bnt  not  incorporated ;  that  the  kiUing  was  within  the  bonndaries  of  a  street, 
which  street  had  not  been  opened  and  worked,  nor  ordered  to  be  so  by  the  proper  aathori- 
ties,  bnt  was,  to  some  extent,  trayeled  by  tiie  public,  in  going  to  and  from  a  mill  situated 
near  the  railroad,  which  road  was  not  fenced.  There  was  no  negUgence  on  the  part  of  the 
seryants  of  the  defendants.  Ildd,  that  this  falls  within  the  case  of  The  JeffereonrnUe  RaU- 
road  Co,  y.  Dougherty,  10  Ind.  B.  549,  and  The  Indiana  Central  Raihcay  Co,  y.  Gapen,  id, 
293;  that  there  was  a  dedication  of  the  street  to  the  nse  of  the  public,  and  it  was  being  used 
by  the  public  to  a  limited  extent. — The  Madison,  frc-,  Railroad  Co,  y.  Kane,  375» 

13.  In  an  action  brought  against  a  railroad  company,  before  a  justice  of  the  peace,  for  the  re- 
ooyery  of  damages  occasioned  by  the  killing  of  the  plaintiff's  horse  by  the  cars  of  the  com- 
pany, seryice  of  process  upon  a  conductor  on  the  road  ten  days  before  Ac  day  set  for  trial, 
is  sufficient. — The  New  Albany,  ^v..  Railroad  Co,  y.  McNamara,  543. 

14.  The  legislature  may  proscribe  a  different  rule  for  the  seryico  of  process  against  a  corpora- 
tion, from  that  in  force  at  the  time  of  its  creation;  because  such  rule  relates  only  to  the 
remedy. — Ibid, 

15.  It  is  no  defense  to  such  action,  if  the  horse  was  wantonly  killed,  that  it  occnned  at  a  point 
where  the  road  was  properly  fenced ;  nor  that  the  company  had  paid  the  owner  of  the  land, 
on  which  it  was  killed,  for  fencing  the  road,  as  a  part  of  the  consideration  for  the  right  of 
way  through  his  him. — Ibid, 

16.  Qucere,  whether  it  is  competent  for  the  legislature  to  require  a  railroad  company  to  fence 
its  road,  where  the  charter  contains  no  such  requirement,  or  reseryation  of  authority  to> 
make  it. — Ibid, 

17.  The  term  stock,  where  it  occurs  in  \  38  of  an  act  providing  for  the  assessment  of  property,. 
&c.,  1  B.  S.  p.  113,  includes,  not  subscriptions  of  stock,  but  the  actual,  tangible  property 
of  the  railroad  company. — The  Auditor,  4rc,,  y.  The  New  Albany,  fx.,  Railroad  Co»,  570. 

See  COH0TR17CTIOK,  S;  COKPOBATIOVS;  EtIDXHCB,  8;  JUBISDICTIOH,  1;  Mo»T»A«x,  8;: 

Flbai>i]io,  98;  pBOCsaa,  1 ;  PaoxiseoBT  Notbs,  21,  22. 

RECEIPT. 

1.  A  receipt  may  be  explained  and  controlled  in  its  operation  by  parol  eyidence,  though,  as  a 
general  rule,  a  contract  cannot ;  and  where  a  written  instrument  indudes  both  a  receipt 
and  a  contract,  it  cannot,  so  far  as  it  operates  as  a  contract,  be  controlled  by  parol  evi- 
dence any  further  than  ordinary  contracts  may  he,'^Henry  v.  Henry,  236. 

2.  A  receipt  may  be  explained,  qualified,  or  contradicted  by  parol  evidence. — Motn  T,MJarty^ 
341. 

3.  Action  upon  a  contract.  The  deienda&t  pleaded  aa  payment  a  tatiee  of  receipti,  giran  oa 
the  same  account,  the  last  of  which  was  as  follows :  Received  of  8^  M,,  in  varioiis  pay- 
ment^,  at  this  date,  on  account  of,  4c.,  the  sum  of,  &c.    Dated,,  and  signed  A^K.    Edd^ 
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apon  a  coiutniction  of  the  language  of  the  receipt,  that  it  is  not  to  be  oonndered,  takea  bj 
itself,  as  embracing  all  payments  made  ap  to  its  date;  bnt  that  the  burden  was  npoo  the 
plaintiff  to  show  that  it  was  so  intended. — Ibid, 

BECOGNIZANCE. 
See  LiQUOB  Law,  7. 

BEFERENCE. 
See  Tbial. 

BEFEAL. 
See  LixiTATioi^s,  2;  Liquob  Law,  4,  5,  6. 

REPLEVIN. 

1.  Action  to  recover  possession  of  personal  property  commenced  before  a  justice  of  the  peace. 
Affidavit  in  substance  as  follows :  That  the  plaintiff  was  a  resident  householder,  and  ab- 
solute o^er  and  entitled  to  possession  of  the  property,  describing  it;  that  defendant,  a 
constable,  by  virtue  of  an  execution  against  the  property  of  plaintiff,  levied  upon  said 
property,  &c.;  that  plaintiff  had  not  300  dollars'  worth  of  personal  property;  that  he 
claimed  that  said  property  was  exempt,  &c.,  and  so  informed  the  constable ;  that  he  de- 
manded that  his  property  be  valued,  and  set  off  to  him ;  that  he  selected  an  appraiser,  and 
notified  defendant  thereof;  that  defendant  refused  to  set  olff  said  property;  whereupon  the 
plaintiff  demanded  said  property.  Held,  insufficient,  under  ^  71  of  the  justices'  act,  2  B. 
S.  p.  464. — Green  v.  Aker,  223. 

2.  In  actions  for  the  recovery  of  personal  property,  justices  of  the  peace  must  purene  and 
be  governed  by  that  act. — Ibid, 

3.  Replevin  for  1,700  bushels  of  com.    The  com  was  ndsed  by  one  Wright,  upon  land  held 
by  him  of  the  plaintiff  below  by  the  following  lease :  "  This  article  of  agreement  made,  &c., 
between  James  Hawkins  and  Lewis  Wright,  of,  &c.,  witnesseth  that  the  said  Hawkins  has 
this  day  rented  to  the  said  Wright  the  farm  on  which  he  now  lives,  consisting  of  one  hun- 
dred acres  of  tillable  land,  and  twenty-five  acres  of  pasture  land,  for  which  the  said  Wr^ki 
agrees  to  pay  to  said  Hawkins  sixteen  bushels  of  com  per  acre  for  the  tillable  land,  and  for 
the  pasture  land  he  agrees  to  pay  one  hundred  bushels  of  com — making,  in  all,  one  thou- 
sand seven  hundred  bushels,  which  com  is  to  be  husked  and  cribbed  in  good  order.  •  •  • 
The  said  Wright  agrees  that  the  said  Hawkins  shall  hold  the  crop  as  security  for  tjie  paymeat 
of  the  rent,  claiming  no  right  to  sell,  remove,  or  in  any  way  dispose  of,  any  part  of  the  crop, 
until  the  rents  are  paid,"  &c.     Wright  having  raised  a  crop  of  com,  sold  it  to  one  Ford,  he 
having  notice  of  the  lien  for  rent.    Ford  sold  it  to  E,  and  F.,  who  had  not  sudi  notiee. 

Held,  first,  that  the  property  in  the  com  raised  by  Wright  was  in  him,  and  did  not,  by  virtue  of 

the  latter  clause  of  the  lease,  vest  in  Hawkins. 
Second,  that  the  contract  was  entirely  executory — ^the  crop  having  no  existence  at  the  time, 

the  title  thereto  did  not  pass,  and  Wright  might  sell  it  without  the  consent  of  Hawkins^  so  as 

to  vest  a  good  title  in  the  purchaser,  at  least  if  such  purchaser  had  no  notice  of  H.'s  claim. 
Third,  bnt  H.*8  claim  might,  perhaps,  be  enforced  against  aU  persons  having  notice  of  it. — 

Chissom  et  cU.  v.  Hawkins,  316. 

See  EviDBNCB,  6,  7 ;  Plbabing,  5. 

REPLEVIN-BOND. 
See  Plbadino,  7. 
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REP3ESENTATI0N6. 

1.  Se:>arate  snitB  upon  two  promissorj  notes.  To  the  first  sait,  the  defendant  pleaded  tiiat 
the  note  was  given  to  secure,  in  part,  the  pnrchase-monej  of  a  mill,  and  privileges  and 
land  thereto  attached;  that  at  the  time  the  note  was  executed,  the  plaintiff  lalsely  repre- 
sented that  the  land  embraced  both  banks  of  the  stream  on  which  the  mill  is  situated,  at  or 
near  the  place  where  a  county  road  crosses  the  stream,  about  SOO  jaids  below  where  the 
dam  then  was,  which  is  a  most  yalnable  location  for  a  new  dam,  and  wiUiout  which, 
said  priyUegcs  are  of  less  ralue  bj  500  dollars;  that  he  also  falselj  represented  that  the 
bolting-cloths  were  new,  and  that  the  mill,  at  the  lowest  stage  of  water,  would  grind  firom 
seventj-fiye  to  eighty  bushels  of  grain  per  day;  whereas,  the  plaintiff  did  not  own  both 
banks,  &c.,  and  the  bolting-cloths  were  not  new,  and  the  mill  would  not  grind  more  than 
twenty  bushels  per  day — wherefore  the  consideration  had  failed.  To  the  second  suit  he 
pleaded,  1 .  Substantially  as  to  the  first,  except  as  to  the  representations  touching  the  bolt- 
ing-cloths and  the  quantity  of  grain,  &c.  2.  That  the  note  was  given  in  part  payment 
for  the  mill,  &c. ;  that  before,  and  at  the  time  of  the  sale,  the  plaintiff  falsely  represented 
tliat  the  main  shaft  and  water-wheel  were  sound  and  new,  when,  in  truth,  they  were  not 
sound,  but  rotten,  defective,  and  worthless — all  of  which  the  plaintiff  knew,  but  which  was 
unknown  to  the  defendant;  that  the  defendant  was  compelled,  on  account  of  the  defects  of 
the  shaft  and  wheel,  to  replace  them  at  on  expense  of  400  dollars,  and  that  he  was  dam- 
aged by  the  loss  of  the  use  of  the  mill  in  the  meantimo  100  dollars — wherefore,  &c.  Reply 
in  denial.  The  Court  instructed  the  jury  as  follows :  1 .  That,  "  If  the  plaintiff  pointed  out 
the  location  of  the  land,  and  the  description  was  false,  the  defendant  would  be  entitled  to 
an  abatement  of  the  price,  #  *  *  and  the  measure  of  that  abatement  would  be  what 
the  land  not  included  in  the  deed,  but  included  in  the  misrepresentation,  would  cost, 
under  a  writ  of  ad  quod  damnum"  &c.  2.  That,  "If  it  has  been  proven  *  •  *  tfiat  Cox 
owned  the  mill  in  question  about  t\(*o  years,  and,  while  he  was  owner,  put  in  a  new 
wheel,  shaft,  and  bolting-cloth,  his  representations  on  these  points  would  be  true,  and  no 
subsequent  rotting  or  destruction  of  the  wheel,  &c.,  would  make  him  responsible  to  the  de- 
fendant for  damages."  3.  That,  "If  Cox  represented  to  Reynoldsy  on  the  sale,  that  the 
mill  would  grind  from  fifty  to  seventy-five  bushels  in  a  day,  with  the  old  dam,  *  *  * 
in  a  dry  time,  and  the  mill  would  not  grind  so  much,  Reynolds  would  be  entitled  to  damages 
for  the  difference  between  the  value  of  a  mill  which  would  grind  the  quantity  represented, 
and  one  which  would  grind  a  less  quantity;  voAqm  Reynolds ,  before  the  purchase,  had  exam- 
ined the  mill  and  water,  and  had  an  equal  opportunity  of  forming  an  opinion  as  to  what 
quantity  of  grain  could  be  ground  in  a  day  in  a  dry  time."  4.  "You  may  give  damages, 
under  the  rule  laid  down  in  the  former  part  of  these  instructions,  for  any  defect  in  the 
grinding  of  the  mill;  or  you  may  give  damages  for  any  representations  as  to  the  situation 
and  boundaries  of  the  land ;  but  you  cannot  give  damages  both  for  the  land  and  the  grind- 
ing quality  of  the  mill.  It  is  obvious,  from  the  evidence,  that  the  grinding  quality  of  the 
mill  was  dependent  upon  the  quantity  of  water  in  the  old  mill-dam,  and  the  object  of  con- 
structing a  dam  below  the  old  one  was,  to  provide  a  larger  pool  of  water,  so  as  to  provide 
the  mill  a  sufficient  quantity  of  water.  Now,  if  the  defendant  insists  on  the  ground  repre- 
sented by  the  plaintiff  to  belong  to  him,  to  build  his  dam  on,  he  would,  under  no  circom- 
stances,  be  entitled  to  claim  an  abatement  on  the  notes  for  a  defect  in  the  grinding  quality 
of  the  mill  for  a  longer  time  than  was  reasonably  necessary  to  obtain  a  title  to  the  land 
included  in  the  representations,  and  by  that  means  supply  the  mill  with  an  adequate  quan- 
tity of  water." 

Ueldf  first,  tiiat  there  was  no  error  in  the  first  instruction,  of  which  the  defendant  eouM  com- 
plain. 
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Second,  that  the  second  instmction  wu  enoneoofl— 4he  reprcsentadont  aDegcd  m  the  plcm 
being,  that  the  shaft  and  wheel  were  sonnd,  &c.,  and  &e  allegation  of  Ae  plea  being,  that 
thej  were  nasoiiad.  Besides,  it  was  the  prorince  of  the  jniy  to  determine  whether  te 
representations  were  tme  or  fidse. 

Third,  that  the  third  and  fourth  instmctions  were  also  erroneous.  One  branch  of  tibe  defense 
was,  misrepresentation  in  reference  to  the  location,  &c.,  of  the  land,  and  another  was,  mis- 
representation touching  the  quantity  of  grain  the  mill  would  grind  in  a  daj,  &c.  There 
was  no  neoessary  connection  between  them,  and  die  defendant  might  avail  himself  of  either. 
^-JigrnoUt  T.  Chx,  S6S. 

8.  A  repreeentatiom  yarying  from  the  terms  of  a  written  oontnu^,  is  no  defense  to  a  suit  upon 
that  oontraet.— JMnsoa  et  ai.  t.  Tka  Craipftirdsviile,  ^rC;  Bmtroad  Co.,  280. 

See  CoRPOSATXoirs,  14;  Pbomibsobt  Notbs,  3,  4. 

RETRIAL. 

Suit  by  S.  and  3/.,  against  C  and  B.,  upon  a  judgment  of  a  justice  of  the  peace — C,  being 
the  original  judgmen^debtor,  and  B,  the  repleTin-bail.  After  &e  death  of  the  original 
judgment-plaintiff,  proceedings  were  institnted,  by  the  appellees,  in  this  case,  to  rerive  the 
judgment  in  their  names  against  C.  To  those  proceedings,  B.,  the  repleyin-bail,  iqipearcd, 
and  put  in  answers  of  payment,  statute  of  limitations,  &c.,  in  behalf  of  C,  who  tiien  re- 
resided  in  Kentuchf.  There  was  a  trial  of  the  issues  upon  these  answers,  and  judgment  of 
reriror,  and  award  of  execution,  &c.  To  the  present  suit,  B.  now  sets  up  the  same  de- 
fenses as  were  pleaded  to  the  proceeding  to  re^ye,  and  aslu  a  retrial  of  the  same  issues. 
He  also  makes  one  paragraph  of  his  answer  a  cross-complaint,  in  the  natore  of  a  bill  in 
chancery  for  a  new  trial,  alleging  newly  discoTered  eyidence,  since  the  trial  iqwn  which 
execution,  &c.,  was  awarded : — 

Hdd,  that  the  defendant  was  concluded  by  tiie  judgment  of  the  justice  on  the  trial  to  which 
he  appeared,  and  that  ho  cannot,  in  this  action,  relitigate  the  issues  there  determined.  Hdd, 
also,  that  it  is  dear  that  this  paragraph,  if  it  was  properly  introduced  in  this  suit,  did  not 
show  that  diligence,  prior  to  the  former  trial,  necessary  to  obtain  a  retrial  of  those  issues — 
he  alleging  nothing  that  might  not  haye  been  known  and  made  ayaHable  on  the  former  trial, 
by  an  interriew  with  C,  and  admitting  that  he  then  knew  that  C  resided  in  Kenhtdof,  and 
the  place  of  his  residence. — Burton  y.  Stewart  et  al.,  238. 

RIGHT  OF  WAY. 
See  JuRiSDiCTiox,  1. 

RIOT. 

Aflkiayit  that  on,  &c.,  at,  &c.,  ''three  persons  and  more,  to-wit,"  &c.,  naming  twenty-oae, 
''did,  in  a  yiolent,  riotous,  and  tumultuous  manner,  unlawfblly  break  open  the  doma  of  the 
house  of,  and  destroy  oertain,"  &c.,  "the  property  of  this  affiant."  The  informatioB  fol- 
lows the  affidayit.  It  was  insisted  that  this  affidayit  is  not  sufficient,  because  it  does  not 
diarga  any  particular  persons,  nor  that  the  act  was  done  in  a  yiolent,  4c.,  manner,  nor  the 
ownership  of  ttie  house,  nor  that  it  was  to  the  terror  of  the  people,  or  committed  in  Botme 
county.  Held,  that  it  was  not  necessary  to  allege  that  the  act  waa  to  the  terror,  Ac;  that 
there  is  a  direct  charge  against  all  the  persons  named  in  the  affidatit,  treating  the  wofds 
"three  persons  and  more,  to-wit,"  as  surplusage,  which  it  is  proper  to  do ;  that  the  yenne 
haying  been  once  stated  in  the  affidayit,  it  was  not  necessary,  under  our  atatate,  to  nptai 
it  to  eyery  material  allegation ;  that  the  other  objeetions  are  not  weU  ti^en.— T^byw-  y. 
7%e  SlaU,  987. 
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BULKS  OF  THE  SUFBEME  COTJBT. 

The  words,  "This  is  the  suhstancc  of  all  the  eyidence  offered  on  the  trial  by  the  parties/'  do 
not  meet  the  requirement  of  the  30th  rule  of  this  Court. — Forgey  t.  Tucker,  320.  See, 
also,  Powell  ▼.  Pierce  el  cd.,  322. 

See  Bill  of  Excbftiohb,  2. 
S. 

SCHOOLS. 

1.  An  appeal  will  lie  from  a  decision  of  the  tmstees  of  a  township,  upon  a  controversy 
among  the  inhabitants  of  a  school  district,  touching  the  location  of  a  school-honse,  where 
petitions  and  remonstrances  hare  been  presented  to  such  trustees,  to  the  Buperintendent  of 
public  instruction ;  and  the  decision  of  the  superintendent  will  be  final. — The  State  ex  rd. 
Elliott  et  al.  y.  Cutter  et  al,,  210. 

2.  An  injunction,  and  not  a  writ  of  mandate,  is  the  proper  remedy  to  prevent  township  trus- 
tees from  erecting  a  school-house  on  a  site  selected  by  themselves ;  but  a  mandamus  is  the 
proper  remedy  to  compel  the  trustoes  to  obey  a  decision  of  the  superintendent  of  public 
instruction,  on  appeal  from  them,  establishing  a  school-house  for  the  district. — Und. 

3.  Suit  against  township  trustees  and  the  county  auditor  and  treasurer,  to  sul^ject  the  share  of 
the  township  in  the  school  fund  in  the  county  treasury  to  the  satisfaction  of  a  judgment 
wliich  the  plainti£f  had  recovered  for  services  as  a  teacher  of  common  schoob,  under  the 
employment  of  the  trustees.  An  execution  upon  the  judgment  had  been  previously  re- 
turned nulla  bona.  The  Court  ordered  the  judgment  to  be  paid  out  of  such  ftmd.  Hddf 
that  the  fund  was  not  diverted  from  the  purpose  for  which  it  was  intended  by  law.-*77i« 
Tnutees,  fx,  v.  Simpson,  520. 

SEDUCTION. 

1.  Suit  by  a  father  for  the  seduction  of  his  daughter.  The  Court  refused  to  instruct  the  jury 
that  "mere  proof  that  the  defendant  has,  at  one  or  more  times,  had  sexual  Intercourse  with 
said  E.,  is  not  sufficient  to  maintain  this  suit."  But,  on  motion  by  the  doftndant,  the 
Court  instructed  to  the  effect  that  the  jury  should  find  for  the  defendant,  unless  the  plaintiff 
had  proved  that  the  defendant  got  his  daughter  with  child.  Held,  that  the  substance  of  the 
instruction  refused,  being  contained  in  that  given,  the  refusal  of  the  former  was  not  error. — 
Richardson  v.  Foots,  466. 

2.  The  defendant  asked  the  following  instruction :  "If  you  believe  the  plaintiff,  the  fiither, 
has  misconducted  himself  in  relation  to  his  daughter,  in  allowing  the  defendant,  a  married 
man,  to  vi^it  her  as  a  suitor,  and  placing  her  in  exposed  situations,  he  cannot  prosecute 
tliis  action.''  The  Court  refused  the  instruction  in  that  form,  but  after  striking  out  the 
words,  "he  cannot  prosecute  this  action,"  and  inserting  the  words,  "it  is  a  circumstance 
you  have  a  right  to  consider,  in  determining  his  right  to  recover,"  &c.,  it  was  given. 

Hdd,  first,  that  the  instruction  might  have  been  refused  for  not  containing  the  further  oondi- 

tion,  that  the  plaintiff  knew  the  defendant  to  be  a  married  man. 
Second,  that  the  instruction,  as  given,  was  more  favorable  to  the  defendant  than  he  had  a 

right  to  tak.'—lhid. 

3.  The  Court  gave  the  following  instruction :  "A  disposition  on  her  (the  said  E,'s)  part  to 
prevaricate,  if  upon  immaterial  points,  should  not  affsct  her  credit,  if  in  her  material  state- 
ments she  was  corroborated  by  drcnmstances,  or  by  other  witnesies."  The  following  was 
also  given,  on  motion  by  the  defendant :  "  You  should,  in  estimating  the  credibility  of  E., 
take  into  consideration  any  variation  in  her  testimony  before  the  justice,  fto.,  on  the  has- 
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tardy  trial,  and  here ;  also  anj  ponfewion  or  statement  made  by  her  at  anj  other  time, 
whether  in  writing  or  otherwise,  which  does  not  agree  with  her  statements  upon  this  trial ; 
also  her  manner  of  testifying,  and  her  contradictions,  if  any ;  also  her  position  in  this  trials 
as  the  daughter  of  the  plaintiff/'  &c  Hdd^  that,  taking  these  instructions  together,  the 
former  conld  not  hare  misled  the  jury,'— Ibid, 
4.  Upon  the  trial,  after  the  ailment  had  commenced,  the  Court  pennitted  the  daughter  to 
explain  her  testimony.  Hddj  that  the  Court  must,  in  such  cases,  be  permitted  to  exercise 
a  sound  discretion;  and  that  all  the  eyidence  not  being  in  the  record,  this  Court  cannot  saj 
that  the  Court  below  exceeded  this  discretion. — Ibid, 

SETTLEMENT. 
See  Promissort  Notbs,  6,  7. 

SLANDEB. 

1.  Suit  for  slander.  The  words  charged  to  hare  boon  spoken  were,  "that  he  [defendant] 
could  proye  that  Lucinda  Bitk  [meaning  the  plaintiff]  slept  with  George  VettiU  two  nights." 
Heldf  that  the  words  charged  fornication,  and  were  actionable  per  Be. — Guard  r,  Bitl;  156. 

8.  Under  the  B.  S.  of  1852,  the  complaint  in  slander  need  not  allege  that  the  words  were 
published. — Ibid, 

3.  When  words  are  not  actionable  unless  special  damages  arc  alleged,  the  proof  of  damages 
must  be  confined  to  those  laid;  but  where  the  words  are  actionable  per  se,  actual  damages 
are  not  essential  to  the  maintenance  of  the  action ;  for  the  law  implies  damages,  and  it  Is 
for  the  jury  to  find  their  amount  from  the  facts  proved,  the  circumstances,  and  the  aggra- 
yation  attending  the  uttering  of  the  words;  and  the  jury  may  giro  damages  not  only  to 
recompense  the  snfi^rer,  but  to  punish  the  offender. — Und. 

4.  The  Courts  seldom  disturb  verdicts  on  the  ground  that  compensation  for  injury  to  charac- 
ter has  been  estimated  by  too  high  a  standard. — Ibid. 

5.  A  new  trial  will  not  be  granted  in  such  a  case,  on  the  ground  of  excessiye  damages,  unless 
they  are  so  outrageous  as  to  induce  the  Court  to  believe  that  the  jury  acted  from  prejudice, 
partiality,  or  corruption. — Ibid, 

STATB  BANK. 

A.  drew  a  foreign  bill  of  exchange  for  the  accommodation  of  B.,  who  was  to  accept  it,  and 
negotiate  it  wherever  he  could.  It  was  not  drawn  to  be  discounted  in  the  State  Bead:  of 
Lidiana,  or  any  of  its  branches,  but  B.  got  the  bill  discounted  at  that  bank.  It  was  pro- 
tested, and  a  judgment  recovered  upon  it.  Neither  the  bUl  nor  the  judgment  waived  die 
appraisement  laws.  After  execution  had  issued,  the  bank  asked  an  order  directing  the 
sheriff  to  levy  and  collect  it,  without  appraisement  of  the  property  ho  should  levy  upon. 
The  motion  was  predicated  upon  an  act  of  1843  (Acts,  p.  52,  ^  2),  providing  Aat  when- 
ever the  bank  should  discount  any  bill  of  exchange,  &c.,  prepared  to  be  discountrd  in  the 
same,  &c.,  no  apprdsemcnt  should  be  allowed,  &.c.  The  motion  was  overruled.  Htld,  dtat 
this  was  not  error. — State  Bank  v.  Holland  et  aL,  150. 

STATUTES. 

The  repeal  of  a  statute  on  a  given  subject  is  properly  connected  with  the  sulgect-matler  of  a 
new  statute  upon  the  same  subject,  and  does  not  violate  the  constitutional  requirement  that 
''every  act  shall  embrace  but  one  subject,  and  matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title,"  although  the  repeal  of  the  former  statute  bo  not 


INDEX.  628 

mentionod  in  the  title  of  the  new  enactment.''— (SoUerf  t.  Hie  JeffenontUle  BaUroad  Co,, 
865. 

Conttrued.}  See  Adtakcsmsnts,  S;  Bank  of  ths  Stats,  1, 2, 3 ;  Cokbtitutioval  Xaw, 
1  to  10;  Oaxblikq;  Highways;  Jitdgmkkt,  3;  JimoMSNT  bt  Cokfessiok;  Limtta- 
TiONS,  4,  5,  6;  Plbadiho,  11;  Railboab  Compakt,  8, 17. 

Of  Foreign  State.]  See  Flbadino,  24,  25,  26. 

Repeal  of.]  See  Liquor  Law,  4,  5,  6. 

STATUTES  CITED,  &c. 

Ankual  Statutes  of  the  State. 

1825,  pp.  68,  66,  H  ^,  10,  Bdvenae 9 

1881,  p.  83,  ^  5,  6,  7,  Town  of  Indianapolis, 146 

1882,  p.  99,  H  1,  2,  Town  of  Indianapolis, 147 

1643,  p.  52,  Appiaisement  Law,  &c., 152 

1853,  p.  102,  ^  1,  Serring  Process  on  Corporation, 404 

p.  113,  §  4,  BaUroad  Company, 304 

— -  p.  113,  Bailroad  Company, 365 

p.  87,  4§  1,  2, 3,  4,  Liqnor  Law, 484 

1855,  p.  70.  4  1,  Adjournment  of  Court,  . . . « 859 

p.  1 13,  4  25,  Docket-Fees, 299 

p.  162,  4M,  5,  7,  School  Law, 208 

p.  181,  4  143,  School  Law, 212 

p.  222,  4  39,  Liqnor  Law, 488 

pp.  229,  245,  H  3,  79,  Bank  of  the  State, 428 

Bbyised  Statutes. 

1824,  pp.  87,  88,  H  7,  8,  County  Business, 9 

pp.  333,  385,  44  8,  IS,  Recorders, 4 

—^  p.  338,  Rerenue, 9 

^—  p.  840,  4  5,  Assessor's  Bond, 9 

— ^  p.  841,  4  7,  Assessment  Rolls, 9 

1843,  p.  439,  4  134,  Adrancement, 81 

— »*  p.  461,  Mortgage, 246 

p.  521,  Executors,  Payment  of  Debts,  &c., 228 

p.  555,  4  372,  Adyancements, 81 

p.  686,  4  101,  Statute  of  Limitations, 124 

p.  711,  4  217,  Assignment,  denial  of  under  oath, 149 

-^—  p.  997,  4  72,  Imprisonment, 390 

1852,  Tol.  i.  p.  105,  44  8,  5,  Assessment  of  Taxes, 143 

p.  113,  4  32,  Railroad  Company, 404,  570 

p.  150,  4  17,  Duties  of  Auditor  of  State, 147 

'— pp.  235,  237,  Conveyances — ^Acknowledgment, 411 

p.  237,  44  30,  31 ,  32,  Record  of  Deeds, 131 

p.  250,  4  18,  Descent,  Law  of 881 

p.  251,  4  24,  Descent,  Law  of 881 

—  — ^—  p.  256,  Deputies,  their  duties,  Ac., 475 

pp.  288,  291,  Docket-Eecs, 299 

p.  293,  294,  44  15, 23,  Partition  Fences, 127 
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1652,  Tol.  i.  p.  301,  4  10,  Record  of  Chftttol  Mortgage, 131 

—  —  p.  802,  S  17,  Fraadnknt  ConTeyaaces  roid 164 

p.  805,  ♦M,  *,  Ckyaaing, 14 

•— —  ^—^  p.  812,  \  21,  Highways,  Damages, 

— .._  p.  378,  f  1,  Negotiable  Instmrnents, 

— ^ p.  409,  Railroads,  Incorporation  of 

— —  —  p.  410,  S  2,  Corporations, 

— r—  p.  426,  ^  1,  2,  Railroads,  Injury  to  Animals, 

p.  43 1 ,  §  2 ,  Vested  Rights 

— : p.  4SS,  S  1,  Docket-Fees,. .  / 

p  4g2^  Supervisors, 

—  — —  p.  467,  4  26,  Supervisors, .• • . . . . 

p.  495,  H  6,  9,  10,  Township  Business, 

—^  p.  502,  ^  3,  Trusts  and  Powers, 

-^— p.  503,  ^  5,  Trusts  and  Powers, • 

1852,  vol.  ii.  p.  6,  Circuit  Court,  powers  of . 

-^—  -^— -  p.  17,  W  4,  8,  Jurisdiction  of  Court  of  Common  Pleas, 

p.  18,  S  ll>  Jurisdiction  of  Court  of  Common  Pleas, 67, 364,  383, 

pp.  27,  28,  H  3,  4,  6,  Parties  to  Actions, 53,  58,  202,  252, 

pp.  32,  36,  97,  121,  ^  20,  41,  802,  369,  Parties^-Witnesses, 

p.  32,  \  22,  Parties  to  Actions, 

— •  -^—  p.  34,  SS  SO,  33,  84,  Actions,  where  commenced, 303, 

-*—  -^-^—  p.  36,  \  39,  Summons,  service  out  of  State, 

^^  —  p.  37,  §  49,  Pleadings— 0>mplaint, 

— —  ^—  p.  37,  Pleadings — Complaint, 

— p.  38,  \\  51,  52,  Demurrer, 

•^— p.  39,  \  56,  Answer, 

— -  —  p.  41,  \  69,  Counterclaim, 

p.  41 ,  ^  63,  New  Party  to  Action, 

— -  —^  p.  42,  4  66,  Answer, 

^— p.  42,  ^  67,  Reply  and  Demurrer  thereto, 

p.43,^§  70,  71,  72,  Joinder  of  Causes  of  Action, 229, 

p.  44,  ^^  u,  75,  78,  80,  Rules  of  Pleading, 149, 150,  216,  290, 

p.  45,  4^  86,  91 ,  Rules  of  Pleading, 158,  371 , 

— —  p.  48,  \  99,  Amendment, 216, 

.    p.  55,  ^  139,  Claim  and  Delivery  of  Personal  Property, 

p.  66,  \  167,  Attachment, 242 

pp.  75,  76,  77,  H  211,  217,  Statute  of  Limitations, 7, 161,  457 

197 

56 

411 

131 

57 
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278 
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402 
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387 
334 


-  p.  81,  ^  239,  Competency  of  Witnesses, 

-  p.  87,  \^  257,  260,  Depositions  taken  out  of  State, 

-  p.  91,  i  281,  Certiflcate,  Notary  Public's, 

-  p.  92,  ^  283,  Copies  of  Record—* Record  of  Deeds, 

-  p.  93,  §  284,  Proof  of  Acts  of  Corporations, 

-  p.  96,  Witness, 

-  p.  108,  ^  322,  Postponement  of  Trial  for  Witnesses 

-  p.  1 14,  ^  334,  Verdict, 

-  p.  115,  ^  340,  Waiving  Trial  by  Jury, 

-p.  115,  4  341,  Trial  by  the  Court, 175, 

-  p.  1 1 6,  4  349,  Trial  by  Referees, 
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185S,  ToL  ii.  p.  121,  Judgment, 666 

^—  — —  p.  123,  S  382,  Judgment  on  Demurrer, 245 

pp.  124, 125,  4H89,  390,  Judgment  Confessed, 441 

p.  126,  4  396,  Set^>ff, 388 

p.  126,  CoBtB, 441 

p.  132,  Stay  of  Execution, 607 

p.  153,  f  ^  622,  523,  524,  Froceodings  Supplementary  to  Execution, 328 

^^ p.  154,  i  526,  Real  Estate  subject  to  Judgment,  &c, 164 

p.  159,  H  556,  559,  Appeal  in  Civil  Actions,... 315,367 

p.  161,  4  569,  Judgment  of  Supreme  Court, 384 

p.  162,  4  576,  Appeals  to  Supreme  Court, 357,  367 

^—  — ^—  p.  162,  §  580,  Judgments  not  stayed  or  rcyerscd  for  Defects  in  Form,. .  216,  232 

— — p.  172,  i  617,  Occupying  Claimants, 22 

pp.  176,  177,  H  634,  637,  638,  639,  Mortgage,  Foreclosure  of 247,  378,  506 

p.  182,  ^  650,  651 ,  Mechanics'  Lien, 18 

— p.  197,4  739,  Writs  of  Mandate, 207 

p.  222,  4  796,  Corporation,  where  sued, 302 

pp.  236,  237,  M  7,  Interlocutory  Orders, 384 

— p.  239,  Mortgages, 246 

p.  242,  4  5,  Landlord  and  Tenant, 354 

pp.  264,  267,  268,  H  74,  84,  86,  Executors  and  Administrators, 229 

p.  291,  i  188,  Trial  by  Jury, 82 

•-^ p.  291,  i§  189,  190,  Appeals  from  Courts  of  Common  Pleas, 368 

p.  837,  Exemption  Law,  $300, 224 

^—  —'^  p.  356,  Forms  in  Criminal  Actions, 307 

*^  — — ^—  p.  357,  Forms  in  Criminal  Actions, 359 

p.  363,  4  16,  Grand  Jury, 305 

— p.  365,  ff  33,  34,  Arrest  of  Criminals, 472 

pp.  367,  368,  H  54,  59,  60,  61,  Indictment, 308,  560,  562 

p.  371,  4  78,  Change  of  Venue, 358 

^— *  ^-^—  p.  373,  Criminal  Actions,  Depositions  in, 361 

—  — ^—  p.  376,  4  110,  Criminal  Actions, 562 

p.  382,  View  of  place  by  Jury, 235 

— —    '          p.  385,  Prosecuting  Attorney, 475 

— p.  386,  \  5,  Prosecuting  Attorney, 663 

— p.  388,  Grand  Jury 477 

p.  410,  i  27,  False  Pretense, 156 

p.  412,  \  30,  Forgery, 362 

— — pp.  428,  429,  ^  8,  9,  10,  Misdemeanors, 464 

p.  436,  \  29,  Gaming, 493 

— » p.  446,  \  76,  Bfisdemeanors— Carrying  off  Products  of  Soil, 46 

pp.  455,  456,  4§  32, 34,  35,  67,  Justices'  Courts, 149,  203,  321,  368 

—  —  p.  460,  4  56,  Justices'  Courts, 335 

-^— p.  464,  4  71,  Proceedings  before  Justice, 224 

— p.  465,  S  75,  Proceedings  before  Justice, 203 

p.  487,  Bastardy, 233 

p.  488,  4  13,  Bastardy, 232 

p.  490,  4  1,  Unlawful  detention  of  Land,  &c., 363 
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STAY  OF  EXECUTION. 
See  JuDOMBVT,  5. 

STAY  OF  PROCEEDINGS. 
See  Plxadino,  16. 

SUBSCRIPTION  OF  STOCK. 

See  CoifSTRUCTioK,  8;   Cobpobatiohb,  14;   Plbadino,  13;  PsomssoKT  Notes,  21; 

Railboad  Compakt,  6,  7, 17. 

SURETY  OF  THE  PEACE. 

An  affidavit  for  snretj  of  the  peace  is  not  bad  for  being  alternatiye-— expressing  aflSant's  fear 
of  hodilj  barm  to  himself  or  some  member  of  his  family;  and  tiie  yerdict  may  also  be  in 
the  altematirc. 

SURPRISE. 
See  Nbw  Tbial,  2. 

T. 

TAXES. 

Though  the  provision  of  the  school  law  of  1852,  authorizing  the  voters  of  a  township  to  rote 
a  tax  for  certain  purposes  is  void,  and  such  vote  a  nullity,  jet  the  township  trustees  maj 
levy  such  tax  after  the  rote. — Conwell  v.  0*Brien,  419. 

See  Bank  of  thb  Statb,  1. 

TAX-TITLE. 

1.  A  claimant,  under  a  tax-title,  must  prove  that  all  the  requirements  of  the  statute  have  beta 
complied  with. —  Wiggins  ef  al.  v.  HoUey  et  cU.,  2. 

2.  The  defendants,  in  this  case,  asked  the  Court  to  instruct  the  jury  as  follows :  **  That^  to 
make  a  valid  tax-title  [under  the  statutes  of  1824],  it  is  only  necessary  to  prove,  to  the  sat- 
isfaction of  the  jury,  that  the  land  was  liable  to  taxation;  that  it  was  regularly  assessed; 
that  the  duplicate  and  precept  were  regularly  made  out  and  delivered  to  the  collector;  that 
then  the  deed  of  the  collector  is  prima  facie  evidence  of  the  correctness  of  all  the  acts 
and  proceedings  subsequent  to  the  delivery  of  such  duplicate  and  precept."  The  instruc- 
tion was  refused.  Held,  that  this  was  not  error;  that  the  levy  of  a  county  tax  should  be 
proved. — Ibid. 

See  Advebsb  Possession,  1,  2. 

TERM  OF  IMPRISONMENT. 
Cy  a  person  sentenced  upon  two  indictments,  Jor  a  several  term  on  each.]  Sec  Cbiminal  Law,  16. 

TITLEBOND. 
See  JcBisDiCTiON,  2. 

TITLE  TO  REAL  ESTATE. 
When  in  Issue.]  See  Jubisdiction. 

TOWNSHIP  TREASURER. 
See  HioHWATS. 
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TRESPASS. 

1.  Trespass  against  seTeral  persons.  There  was  some  evidence  tending  to  show  that  the  de- 
fendants were  not  jointly  oonoemed  in  the  commission  of  the  trespasses;  that  the  trespasses 
consisted  of  a  series  of  acts,  extending  through  sereral  weeks;  that  one  of  the  defendants 
was  engaged  in  the  commission  of  the  acts  only  for  a  short  time.  The  defendants  asked 
the  following  instraction,  which  was  refnsed,  to-wit:  "Ton  can  assess  different  degrees  of 
damages  against  those  of  the  defendants  whom  jon  find  gnilty;  yon  are  not  bound  to  asesss 
the  same  sum  against  each,  or  one  snm  against  all  gnUty,  bat  may  discriminate."  Held, 
that  there  was  no  error.— Camejref  a/,  t.  Reed,  417. 

S.  There  was  evidence  tending  to  show  that  the  plaintiff  had  only  a  parol  contract  for  the  sale 
of  part  of  the  land.  The  defendants  asked  the  Conrt  to  instmct  die  jnry  that  sach  parol 
contract  wonld  not  pass  the  title  to  the  plaintiff,  and  wonld  not  entitle  him  to  recoTer  dam- 
ages for  permanent  injury  to  the  land  prior  to  the  time  he  received  a  deed  for  it.  The  Court 
refused;  but,  on  motion  of  the  plaintiff,  the  jury  were  instructed  that  if  he  was  in  peace- 
able possession  he  might  recover;  that  if  his  purchase  was  before  the  trespasses,  and  the 
execution  of  his  deed  afterwards,  the  title  would  relate  back  to  the  time  of  the  purchase ; 
that  a  verbal  contract  for  land,  under  which  the  purchaser  takes  possession,  and  afterwards 
obtains  a  deed,  makes  his  title  good  from  the  time  of  the  contract  and  possession.  Held, 
that  there  was  no  error.— i&t  J. 

3.  Trespass  for  killing  a  mare.  The  complafast  charged  the  unlawful  killhig,  stated  the 
value  of  the  mare,  and  claimed  as  damages  SOO  dollars.  On  the  trial,  the  mare  was  proved 
to  have  been  worth  112  dollars,  50  cents.  The  plaintiff  was  permitted,  the  defendant  ob- 
jecting, to  prove  damages  for  trouble  and  expense  in  nursing  and  feeding  two  colts  which  the 
mare  was  suckling,  and  also  care  and  expense  in  toking  care  of  the  wounded  mare  until  she 
died.    Verdict  and  judgment  for  the  plaintiff  for  131  dollars. 

Held,  first,  that  the  evidence  touching  the  trouble  and  expense,  &c.,  should  have  been  refused ; 
that  such  damages  were  not  the  direct,  necessary  result  of  the  wrongful  act  complained  of, 
but  were  merely  consequential  and  special,  and  not  being  alleged  in  the  complaint,  they 
were  not  in  issue  in  the  cause. 

Second,  that,  in  the  absence  of  that  evidence,  the  verdict  was  too  large. — Tea^arden  v.  Hetfield, 
522. 

TEIAL. 

1.  Where  an  administrator  filed  his  account  for  the  final  settlement  of  an  estate,  and  one  of 
the  heirs  claimed  the  whole  amount  in  the  hands  of  the  administrator,  on  the  ground  that 
the  other  heirs  had  been  advanced,  &c,  and  the  subject  was  referred,  and  upon  the  report 
of  the  referee  that  he  was  entitled  to  the  whole  amount,  judgment  was  entered  accordingly, 
though  the  administrator  demanded  to  have  the  question  tried  by  a  jury :  Held,  on  appeal, 
that  the  trial  by  jury  should  have  been  granted,  the  record  not  showing  that  he  had  waived 
the  right  to  such  trial. — Shaw  v.  Kent,  80. 

2.  A  waiver  of  the  right,  by  consenting  to  the  reference,  cannot  be  implied  from  the  fact  that 
the  record  does  not  show  that  objection  was  made.— 7&u/. 

3.  Where  the  record  is  thus  silent,  and  no  written  consent  to  the  reference  appears  to  have 
been  filed,  a  trial  by  a  referee  will,  as  a  general  rule,  be  held  erroneous.- 7M. 

4.  A  party  can  waive  hia  right  to  a  trial  by  jury  only  in  the  modes  specified  by  statute. — Ibid, 

5.  The  Supreme  Court  will  not  affirm  a  judgment  in  a  case  in  which  the  trial  by  jury  was 
denied,  on  the  ground  that  the  cause  was  fairly  tried  and  determined  on  its  merits  by  the 
Conrt. — Ibid. 

TRUST. 

See  Fbaudulbht  Covtbtaxcs,  4;  Mobtoaos,  9. 
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TRUST  MORTQACFE. 
See  Wri^Hfd.  y.  Bwufy,  398. 

TJ. 
USURY. 

1.  Negotiable  paper  maj  bo  sold  for  less  than  its  ikoe,  and  die  pnrdiaaer  can  reecnrerita  iriwk 
amount  from  the  maker  at  maturity,  althovgh  he  thereby  gets  more  than  l^al  iattrest 
for  the  use  of  his  money .i—ilfif  ef  <d.  y.  The  Madimm  /luuranoe  Co,,  117. 

2.  Whether  the  sale  is  made  in  good  faith,  or  only  as  a  snbterfnge  to  ooTer  luwry,  is  a  qnestxm 
for  the  Jnry,  or  the  Court  trying  ^  cause ;  and  wiiere  the  Conrt  finda  anch  a  sale  ass* 
rioos,  and  the  eridence^  strongly  tends  to  sustain  the  finding,  the  Supreme  Court  w31  lot 
disturb  it.— AiJ. 

8.  The  amount  charged  for  exchange  cannot  be  increased  in  consequence  of  the  leogdi  of 
time  a  bill  has  to  run :  the  rate  of  interest  allowed  by  statute  was  intended  to  be  the  only 
compensation  for  the  use  of  the  money,  and  the  risk  in  loaning  it— ^M . 

4.  Where  an  usurious  contract  is  made  in  diis  state,  between  citinna  of  diis  state,  sad 
the  security  taken  for  its  performance  requires  performance  in  another  state,  Mtf ,  that  the 
law  of  this  state  decides  the  fote  of  the  security. — Ibid. 

5.  Under  the  statute  of  1852  (1  R.  S.  p.  844,  f  4),  usury,  or  illegal  interest,  may  exist  witiioat 
the  actual  loan  of  money.'^Craw/ord  d  al.  r.  Jokmon  et  al,,  258. 

6.  Where  notes  were  given  for  the  pnrdiase-money  of  real  estate,  drawing  6  per  cent,  intenit, 
and  secured  by  a  mortgage,  and  other  notes  were  given  for  2  per  cent,  upon  the  whole 
amount,  so  as  to  resenre  8  per  cent,  interest:  Heid,  that  in  a  suit  to  foreclose  the  mort- 
gage, after  the  notes  for  the  2  per  cent  had  been  paid,  die  mortgagor  could  set  up  asaiT, 

under  ^  4  supra.—Ibid, 

7.  If  a  person  give  his  promissory  note  payable  two  years  after  date,  with  full  legal  hiterert 
payable  semi-annually  from  date,  containing  stipulations  that,  upon  fiulnre  to  pay  any  in- 
stallment of  such  interest  when  due,  the  whole  debt  shall  be  due  and  collectable,  and  thst  if 
any  such  installment,  or  the  principal  sum,  should  not  be  paid  when  due,  the  maker  will  par 
all  attorney's  fees  and  other  costs  and  charges  incurred  in  its  collection,  the  whole  debt  vill 
be  due  on  fiiilure  to  pay  a  single  installment  of  interest  when  due;  and  the  agreement  to 
pay  attorneys'  fees,  &c.,  does  not  render  the  contract  usurious,  but  in  a  suit  upon  the  con- 
tract, the  plaintiff  would  bo  entitled  to  recover  the  reasonable  expenses  of  its  enforoemeni. 
— BiUingsUy  et  ux,  v.  Dean,  831. 

See  MoRTOAOx,  8. 

V. 
VENDOR  AND  PURCHASER. 

1.  Where  a  deed  was  made  in  1827,  acknowledged  before  an  unauthorised  person,  and  ncrtr 
recorded;  and,  m  1826,  the  land  conveyed  by  it  was  sold  for  taxes;  but  the  collector's  deed 
was  not  made  until  1829,  and  die  title  conveyed  by  the  latter  deed  was  rendered  invshd  hr 
a  non-compliance  with  the  requirements  of  the  statute,— ^«/ef,  tliat  the  purchasers,  at  the 
tax-«ale,  could  not  claim  to  be  subsequent  purchasers  for  a  valuable  consideration,  within  the 
meaning  of  the  R.  S.  of  1824.*-TF(V^'iis  et  aL  v.  Hottey  et  al.,  2. 

2.  The  vendor  of  personal  property  cannot  set  up  title  against  creditors  of  the  vendee  whose 
demands  originated  whUe  the  property  was  in  the  possession  of  the  latter. — Kwgy.  WUkix*, 
347. 

3.  Where  a  transfer  of  real  estate  is  made  pending  a  suit  to  enforce  a  vendor's  lien,  it  is  not 
necessary  to  make  the  vendee  a  party. — Kern  et  al,  v.  Haderigg,  443. 

4.  Bill  in  chancery  under  the  old  practice,  to  enforce  the  spedfic  performance  of  a  eootrsct 
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mflule  hj  the  ancestor  of  Ae  complaiiiaiit,  wtth  tbe  ancestor  of  a  portion  of  the  defbndaats, 
and  the  person  through. whom  the  other  detodants  daim  tide;  and,  also,  to  set  aside  a 
former  decree  of  the  same  Court  for  fraud,  &c.  The  &cts  alleged  in  the  yoluminous  plead- 
ings, and  necessary  to  be  noticed  here,  are  as  follows:  That,  in  1832,  JTurmoB  Wtkoxmm 
borrowed  of  his  brother,  Uoyd  Wikoxmm,  money  (for  which  no  note  or  writing  was  giren) 
to  enter,  and  did  enter,  eighty  acres  of  land  in  Delaware  county,  Indiana,  near  where  said 
Lbyd  lired;  that  after  the  return  home  of  said  Thomas,  to  Sa'oto  county,  Ohio,  to-wit,  the 
same  fall,  he  sold  siud  land  to  John  Curtis,  father  of  the  complamant,  for  150  dollars,  le- 
oeivcd  part  payment  therefor,  and  executed  a  title-bond  for  a  deed  after  full  payment,  &c.; 
that  before  performance  upon  either  part,  both  Curtis  and  Thomas  died;  that  the  bond  was 
lost ;  that  upon  the  arriyal  of  the  complainant  at  full  age,  he  had  caused  tender,  &c.,  to  be 
made,  and  commenced  tliis  suit;  that  in  the  meantime,  said  Uoyd  had  fraudulently  instituted 
proceedings  in  the  said  Ddaware  Circuit  Court,  to  subject  said  land  to  the  payment  of  said 
loaned  money,  4bc«  A  copy  of  the  record  in  that  case  was  made  an  exhibit.  It  was  ayerred 
that  said  Lloyd  and  the  defendant,  Anthony,  who  was  his  attorney  in  that  proceeding,  and 
afterwards  the  purchaser  of  the  land  under  the  decree  therein  rendered,  had  notice,  before 
the  institution  of  the  said  suit,  of  the  daim  of  the  complainant,  but  did  not  make  him  a 
defendant,  nor  in  any  other  manner  notify  him  of  the  said  proceeding,  but  instituted  the 
said  suit  against  the  heirs  of  sai^  TTtonuu,  and  obtained  his  said  decree  by  default  against 
them.  It  is  further  ayerred  that  Anthony,  after  his  purdiase  of  the  land,  sold  it  to  Shockley, 
for  a  yalnable  consideration,  who  has  since  sold  »  portion  of  it  for  a  yaluable  consideration 
to  one  Thomburgh.  There  is  no  ayerment  of  notice  to  Shoddy  or  Thomburgh  of  the  al- 
leged equitable  claim  of  complainant.  It  is  not  shown  in  this  proceeding  that  the  decree 
under  which  Anthony  purchased  is  yoid,  or  the  proceeding  so  irregular  as  to  make  the  sale  to 
him  yoid ;  nor  has  any  such  irregularity  been  pointed  out  in  the  transcript,  &c.,  of  that  case 
which  is  made  an  exhibit.  The  hein  of  Thomas  WScoxson,  together  with  Anthony,  Uoyd 
Wikoxson,  Shoddey,  and  JTunmburgh  are  made  defendants.  The  four  defendants  aboye 
named  answered;  the  others  were  defaulted.  So  fkr  as  the  question  of  notice  is  inyolyed, 
the  answers  of  the  defendants  are  yery  similar.  Some  of  them  make  mention  of  haying 
heard  "mere,"  and  others  ''bare"  rumors  of  an  outstanding  claim.  The  proof  tends 
to  show  that  Uoyd  and  Anthony  had  notice;  but  does  not,  eyen  remotely,  show  that  Shoddy 
and  Thomburgh  had  any  notice  of  the  equitable  daim  of  complainant.  The  Court  decreed 
that  the  complainant  should  pay  into  the  clerk's  office  the  balance  of  the  purchase-money, 
interest,  and  money  paid  for  taxes,  and  that  tiie  deeds  of  conyeyanoe  should  be  set  aside, 
&c. ;  that  the  title  was  in  the  heirs  of  Thomas  Wikoxson,'  and  that  a  commlssicmer  be  ap- 
pointed, &c.,  to  oonyey,  &c. 

Held,  that  this  judgment  must  be  reyersed ;  that  so  fiur  as  tiie  allegations,  in  the  complaint,  and 
the  proofs,  touch  the  point,  it  is  thereby  shown  that  Shockley  and  I%omimryh  were  pur- 
chasers under  such  circumstances  as  entitle  them  to  protection;  that  their  aaswerB  do  not 
show  that  they  had  receiyed  such  notice  of  the  outstanding  equity  or  daim  of  the  com- 
plainant, as  should  depriye  them  of  that  protection  to  whidi  innocent  purchasers  are  entitled. 
—  IVileoxson  et  al.  y.  Curtis,  514. 

See  AonircT,  Proxissost  Kotss,  26. 

Of  Goods.]  See  CAXBisna;  Bymsvcn,  6,  7. 

VENUE. 

1.  Indictment  for  anon.  When  the  defendant  was  arraigned,  he  iqiplied  for  a  change  of  yemie, 
whidk  was  denied.    Bdd,  that  the  ruling  cannot  be  reyiewed.— Flomli^  t.  Ths  State,  284. 

2.  On  change  of  yenue  from  the  Court  in  which  an  indictment  w$a  found,  a  transcript  of  Aa 
proceedings  in  that  Court,  accompanied  by  the  original  indictment  and  other  papers  in  the 
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ouiM,  ma  transmitted  to  the  Court  to  which  the  caiue  was  taken.    Held,  that  this  wu  a]l 
tiliat  the  statute  (8  B.  6.  p.  871,  f  78)  requires.— Jbjiet  y.  7%s  JStaU,  857. 

See  Crikixal  lijLV,  18;  P«oxi880bt  Notbs,  17. 

VERDICT. 

1.  The  fiulnre  of  the  foreman  to  Big:n  a  rerdict,  is  not  ayailable  as  error,  if  the  point  wis 
not  raised  in  the  Court  below. — Wolcott  t.  Yeager  et  al,,  84. 

8.  In  actions  for  unliquidated  damages,  the  jnry,  in  consulting  of  their  verdict,  may  agree 
that  each  juror  shall  write  on  paper  such  amount  as  he  pleases,  and  that  the  aggregate  ot 
these  amounts  shall  be  dirided  bj  twelre,  without  agreeing  that  the  result  shall  stand  u 
their  verdict;  and  afterwards  they  maj  agree  that  the  result  shall  be  returned  as  the  ver- 
dict.—Gaarrf  T.  Risk,  156. 

8.  Indictment  charging  an  assault,  &c.,  with  intent  to  murder.    Conviction,  and  sentence  to 
the  state  prison.    When  the  jury  were  about  to  retire  to  deliberate  upon  their  verdict,  die 
Court  remarked  that  there  would  not  likely  be  an  agreement  till  some  time  in  the  night,  and 
if  there  was  no  objection,  the  verdict  might  be  sealed  and  handed  to  the  derk.    It  wss  so 
returned.    On  the  meeting  of  the  Court,  the  following  morning,  the  jury  were  not  sll 
present,  and  the  prisoner  and  his  counsel  objected  to  the  verdict  being  read  in  t<ie  abeience 
of  the  jury,  and  made  affidavit  that  they  neither  of  them4ieard  die  remark  of  the  Court  thst 
the  jury  might  hand  a  sealed  verdict  to  the  clerk.    Hdd,  that,  supposing  it  true  tbst  Aae 
was  a  consenting  on  the  part  of  the  prisoner,  or  his  counsel,  that  the  jury  might  sal  tbeir 
verdict,  hand  it  to  the  clerk,  and  separate  in  the  night,  we  do  not  think  such  coiLVst  coaM 
be  construed  into  a  waiver  of  the  right  to  have  the  verdict  opened  in  the  presence  of  tbe 
jury,  by  the  Court,  on  the  following  morning.    It  was  not  a  waiver  of  the  statatoit  ngbt, 
on  the  part  of  the  defendant,  of  polling  the  jury,  and  especially  of  having  them  identify 
the  verdict  presented  for  record  as  that  returned  by  them. —  Wright  v.  The  State,  569. 

See  Criminal  Law,  6,  7 ;  Suiuett  of  thb  Pbacb. 

W. 

WAGER. 

1.  An  election  is  not  a  game,  within  the  meaning  of  4  2, 1  R.  S.  p.  305. — Wbodeock  r.  Me- 

Queen,  U. 
8.  Where  a  bet  or  wager  is  laid  and  lost  upon  the  result  of  an  election,  or  upon  any  other  act, 

event,  or  fiiet,  except  a  game,  it  cannot  be  recovered  under  the  statute. — Ibid. 
8.  A  wager  upon  the  result  of  an  election  is  illegal,  being  contrary  to  public  policy,  and  tbe 

Courts  will  not  aid  the  winner  to  recover  the  sum  or  thing  lost  from  the  lo^er,  nor  will 

they,  if  the  loser  has  voluntarily  paid  it,  entertain  an  action  to  compel  the  winner  to  repay 

it. — FVybarger  v.  Simpson,  59. 

4.  The  loser  may  recover  from  die  stakeholder  the  amount  he  has  deposited,  whether  the 
wager  has  been  decided  or  not,  provided  he  demand  the  retam  of  the  stake  before  it  hMs 
been  actually  paid  over,  after  the  event,  to  the  winner. — Ihid. 

5.  In  this  case,  after  the  wager  was  decided,  the  loser  requested  tiie  stakeholder  not  to  pav 
until  he  could  see  the  winner,  as  he  wanted  him  to  receive  certain  judgments,  in  lica  of  the 
sum  won.    Afterwards,  the  winner  demanded  the  stake,  saying  that  he  woold  not  accept 
the  judgments,  and  the  stakeholder,  having  no  express  direction  from  tbe  loser  not  fo  «> 
so,  paid  it.    Held,  that  the  loser  could  not  recover  from  the  stakeholder.— /^V/. 

6.  Where  the  loser  of  a  wager,  after  the  contingency  was  determined,  and  before  psriDfDt 
the  winner,  notified  the  stakeholder  not  to  pay  the  deposit,  but  fiuled  to  give  tbe  winner  no- 
tice that  he  had  done  so,  and  the  stakeholder  paid  over  the  money,  withoat  re^  ^  ^^ 
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BOtioe  i-^Eeldf  thftt  the  loser  oovld  sue  tiie  stakeholder;  but  the  Uuter  haTing  no  agency^  as 
to  the  contract  itself,  the  notice  to  him  was  no  notice  to  the  other  depositor  of  an  intention 
to  rescind  the  contract;  and  an  action  wonld  not  lie  against  him.  Held,  also,  that  if  the 
money  had  been  paid  to  the  winner  before  any  conntennanding  notice,  it  conld  not  be  re- 
coYered.^J/bms  r.  PKilpot,  447. 
7.  A  party  may  refase  to  execute  an  illegal  agreement;  but  a  Court  will  not  aid  him  in  re- 
scinding it  after  he  has  executed  it.'^/^tV/. 

WARRANT. 
See  Assault  and  Battbrt. 

WARRANT  OF  ATTORNEY. 
See  JuDOXKNT,  3,  3. 

WILLS. 

1.  The  declaration  of  a  testator,  made  six  or  eight  days  after  the  execution  of  his  will,  is  not 
a  part  of  the  res  gesta,  and  hence,  is  not  admissible  in  evidence  to  show  fraud  in  obtaining 
the  wUl,  especially  where  the  will  was  in  his  possession  at  the  time  the  declaration  was 
made. — Runkie  et  al.  v.  Gates  et  al,y  95. 

2.  And  it  wUl  be  presumed,  whore  there  is  no  evidence  to  the  contnuy,  that  the  will  was  in 
the  testator's  possession,  at  the  time  he  made  Euch  declaration. — Jbid, 

3.  It  is  only  requisite  that  a  testator,  at  the  time  of  making  his  will,  should  be  of  such  sound 
mind  and  memory  as  to  enable  him  to  know  and  understand  the  business  in  which  he  is 
engaged.  It  is  not  necessary  that  he  should  be  in  the  full  possession  of  his  reasoning 
faculties. — Ibid, 

4.  Under  the  statute  of  1843,  a  testator's  intent  to  revoke  his  will  did  not,  of  itself,  render 
the  wiU  inoperative;  nor  did  the  belief  that  the  yAVL  had  been  destroyed,  and  his  declara- 
tion of  assent  to  its  destruction,  affect  its  validity. — Ibid, 

5.  The  requirements  of  the  statute,  touching  the  revocation  of  wills,  must  be  strictly  fol- 
lowed.— IHd. 

WITNESS. 

1.  This  case  is  the  sequel  to  a  case  between  the  same  parties  reported  in  4  Ind.  R.  444.  It 
was  a  bill  in  chancery  by  the  ^peUants  to  recover  a  tract  of  land.  The  original  pleadings 
and  the  facts  of  tho  case  (which  sec)  are  there  stated.  In  May,  1855,  subsequent  to  the  re- 
versal of  the  decree  in  the  case  aforesaid,  an  amended  complaint  was  filed,  setting  forth,  in 
addition  to  the  averments  in  the  original  bill,  that  although  the  deed  was  not  tendered  in 
the  clerk's  office,  yet  the  pleintiffs  fear  that,  in  consequence  of  the  death  of  the  clerk,  they 
will  not  be  able  to  prove  that  fiact;  that  certain  of  tho  complainants,  at  the  time  the  deed 
should  have  been  tendered,  and  the  762  dollars  paid,  were  infants;  and  that  no  demand  was 
over  made  on  them  for  said  762  dollars,  nor  notice  to  them  given  of  the  tender  of  a  deed,  if 
one  was  tendered;  that  Nask  obtained  possession  of  the  land  by  fraud;  that  neither  Reed, 
nor  any  person  for  him,  paid  tho  occupying  claimants  the  700  dollars  for  improvements. 
They  claimed  tho  right  to  redeem,  or  to  have  the  700  dollars  with  interest.  They  again 
averred  that  Martha  Hall,  and  not  Nash,  paid  the  762  dollars,  which,  they  say,  was  accepted 
by  Rc€(r8  agent;  that  Nash  fraudulently  procured  the  deed  to  be  made  to  himself,  instead  of 
the  heirs  of  UaU,  In  addition  to  his  original  answer  Nash  answered  that  the  deed  was  ten- 
dered; that,  at  the  time  of  the  tender,  all  the  heirs  except  George  were  minors;  that  Gtorge 
and  Martha,  the  widow,  were  informed  of  the  tender,  and  the  agent  of  Reed  demanded 
the  money  of  them,  ^.    He  denied  fraud,  or  that  he  paid  the  763  dollars  for  Martha,  or 
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thftt  sho  paid  it.    Beits,  in  addition  to  his  former  answer,  answered  that  in  1840  he  was  i 
minor;  that  he  had  no  knowledge  of  the  matters  stated;  hut  that,  from  information,  he  be- 
liered  Nash's  answer  to  he  tme.    Replies  in  denial.    Nash  was  introdnoed  as  a  witness  on 
behalf  of  Betts,  and  testified,  1.  Tonching  an  explanation  of  the  receipt  giTcn  for  the  7(2 
dollars.    2.  As  to  the  tender  and  contents  of  the  deed.    3.  In  regard  to  an  agreement  with 
Mrs.  Hall  as  to  the  surrender  of  possession.    Held,  that  he  was  not  a  competent  witness  as 
to  anj  of  the  points — because,  as  to  the  first  two,  he  was  charged  with  haying  fraadn- 
lently  combined,  &c. — ^witli  having  procured  the  transfer  of  the  title  to  himself,  and  traas- 
forring  it  to  his  co-defendant;  and  as  to  the  third,  he  was  cbatgcd  with  haying  occupied  tiie 
premises  jointly  with  his  co-defendant,  and  might  haye  been  jointly  liable  for  rents  and 
profits;  hence,  he  could  not  testify  as  to  the  manner  in  which  possession  was  obtained,  or 
the  terms  upon  which  it  was  held,  or  of  matters  calculated  to  defeat  a  recovery  of  damages 
for  occupation. — Hall  el  al.  y.  Nash  et  al.,  34. 

2.  Suit  against  A,  as  drawer  and  indorser,  and  B.  as  indorscr  of  a  bill  of  exchange,  and  also  for 
property  sold  and  delivered,  &c.    The  complaint  contained  six  paragraphs — ^the  first  four 
upon  the  bill,  and  the  fifth  and  sixth  charged  them  jointly  for  goods,  &c.    The  first,  third, 
and  fourth  paragraphs  charged  A,  as  drawer  and  indorser,  azid  B,  as  indorser;  the  secoBd, 
etuuged  them  as  joint  indorsers.    A,  was  defaulted.    B,  answered  in  six  pangrmpb— I,  s 
general  denial;  2  and  4,  as  to  the  first  four  paragraphs  of  the  complaint,  that  the  dgiutnit 
of  the  defendant  was  obtained  by  firaud,  and  without  consideration;  3  and  ^,  that  said  ag- 
nature  was  obtained  without  consideration;  6,  as  to  the  fifth  and  sixth  paragripbs  of  cfe 
complaint,  tliat  B.  was  not  indebted,  &c.;  that  A,  on,  &c,  at,  &c.,  fully  acoountBd  vitfa  die 
plaintiffs  and  found  due  them  5,000  dollars,  for  which  said  A.  drew  the  bill  of  exdna^  ^ 
on,  which  was  accepted  by  the  drawer,  and  upon  request  of  the  plaintiffs  was  indoixdV 
him  to  them  in  full  satisfaction,  &c.    Beply  by  way  of  general  denial.    To  sustain  da 
issues  thus  formed,  B.  offered  .^.  as  a  witness,  but  the  plaintiffs  olgected  because  said  i- 
waa  a  party,  and  interested,  &c.    The  Court  below  decided  that  A,  could  not  testify  geae- 
rally  in  the  case.    B.  then  said  he  would  propose  certain  points  upon  which  be  desiied  to 
examine  A.,  bat  he  did  not  do  so.    Held,  that  there  waa  no  error. — Ferry  v.  Path  ^o^i 
165. 

3.  Where  a  child  under  ten  years  of  age,  was  examined  by  the  Court  touching  her  capaotf 
to  testify  in  a  cause,  and  her  answers  disclosed  that,  though  she  was  ignorant  of  tiie  namit 
of  the  punishment  for  false  sweanng,  yet  that  she  comprehended  the  obligations  of  an  oath, 
and  believed  that  any  deviation  from  the  tmth,  while  under  oath,  would  be  followed  bjtf- 
propriate  punishment, — held,  that  she  was  a  competent  witness. — Blackw^  v.  The  State,  196. 

4.  Snit  by  A.  against  B,  and  C,  alleging  that  they  executed  their  note  by  the  name  and  de- 
scription of  C  There  was  a  defoult  as  to  C.  B.  answered,  denying,  dbc.  The  denial,  as 
to  the  execution  of  the  note,  was  sworn  to.  On  tiie  trial,  the  plaintiff  offered  (7.  as  a  wit- 
ness. His  introduction  was  objected  to,  and  was  assigned  as  error.  Held,  that  he  vas  a 
competent  witness. — Maddox  v.  Miller,  286. 

See  CoKTiNUAKCB,  1,  2;  Sbductioit,  8,  4. 

WORK  AND  LABOR. 
See  CoNTBACT,  7, 11, 12, 13. 

WRIT. 

Delivery  (^  to  Offioen:]  See  Attachmbnt,  1. 

WRITTEN  INSTRUMENT. 

See  CONBTBUCTIOK.  .      _ 
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